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Louis  P.  Thebasson*  v.  Thomas  McSpedon. 

A  denial  in  an  answer,  "  upon  information  and  belief  is  no  traverse.  The  effect  of 
such  a  form  of  denial  is  to  admit  tho  fact  in  the  complaint  to  which  it  relates. 

The  defendant,  as  a  condition  of  the  purchase  by  him  of  all  the  property  of  a  mining, 
company,  of  which  he  was  treasurer,  agreed  to  pay  its  liabilities,  and  to  pay  the 
shareholders  a  specified  amount  for  each  share.  Hdd>  in  an  action  brought  by 
the  plaintiff  claiming  under  an  assignment  of  the  interest  of  one  of  the  share- 
holders, 

L  That  the  promise  of  the  defendant  enured  to  the  benefit  of  every  shareholder  and 
creditor  of  the  association,  and  entitled  any  one  of  them  to  maintain  an  action 
upon  it 

II.  That  the  promise  was  not  to  pay  the  debt  of  another,  bat  a  promise  to  pay  his 
own  debt  incurred  by  the  purchase  of  the  property. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee* 
The  plaintiff  sued  as  assignee  of  certificates  of  stock  in  the  "Green- 
wich and  California  Mining  and  Trading  Company,"  an  unincor- 
porated association.  His  complaint  averred  that  the  assets  of  the 
company  had  been  sold,  and  the  proceeds  delivered  to  defendant, 
as  treasurer  of  the  company,  and  that  defendant  had  promised  to 
pay  over  the  fund  to  the  shareholders  at  the  rate  of  $189.96  per 
share.  It  also  averred  the  transfer  of  certain  shares  to  the 
plaintiff. 
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Thomson  v.  McSpedon. 


The  defendant's  answer,  among  other  things,  denied,  on  infor- 
mation and  belief,  that  the  shares  mentioned  in  the  complaint 
had  been  assigned  to  the  plaintiff. 

On  the  trial  before  the  referee,  the  defendant  moved  to  dismiss 
the  complaint,  on  the  ground  that  the  consent  of  the  company  to 
the  transfer  was  not  shown.  The  referee  denied  the  motion,  and 
the  defendant  excepted. 

The  promise  of  defendant  to  pay  the  fund  in  the  treasury  to 
the  shareholders,  in  the  proportion  of  their  shares,  appeared  not 
to  have  been  in  writing. 

The  referee  having  reported  in  favor  of  the  plaintiff  the  de- 
fendant appealed. 

Daniel  B.  Taylor  and  John  W.  Edmonds^  for  the  appellant 

The  undertaking  of  defendant  was  to  pay  the  debt  of  a  third 
person,  and,  not  being  in  writing,  is  void. 

John  Chraham%  for  the  respondent. 

I.  The  Code  does  not  authorize  a  denial  on  information  and 
belief.  Code,  §  149 ;  Daly,  J.,  Hachet  v.  Richards,  11  Leg.  Obs., 
315 ;  TruscoU  v.  Dole,  7  Pr.  R.  221 ;  Voorhies'  Code,  ed.  of  1855. 
p.  193. 

II.  "When  stock  is  actually  assigned,  it  transfers  all  the  right 
of  the  assignor,  although  not  entered  on  the  books,  nor  any  notice 
given  of  it  The  purchaser  has  all  the  right  to  the  stock,  but 
may  or  may  not  be  entitled  to  vote ;  and  the  sale  of  the  stock 
may  be  subject  to  the  debts  of  the  corporation.  Gilbeil  v.  Man 
Chester  Iron  Co.,  11  "Wend.  627 ;  Bank  of  Utica  v.  Smalley,  2  Cow. 
770.  And  in  Stall  v.  OatshiU  Bank  (18  Wend.  475),  it  was  held 
that  all  the  right  of  the  assignor  is  divested  by  the  assignment, 
although  it  is  informal,  and  not  consistent  with  the  by-laws 
ifeclianics1  Bank  v.  New  Haven  Railroad,  8  Kernan,  599. 

These  decisions  are  in  the  cases  of  strict  corporations,  which  are 
controlled  by  the  legislature.    The  rule  is  less  rigid  in  the  case 
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of  a  company  like  the  one  in  question,  which  has  no  right  to  im- 
pose restraints  on  the  alienability  of  property.  It  is  not  a  cor- 
poration, but  is  in  the  nature  of  a  mere  copartnership. 

III.  The  undertaking  of  the  defendant  to  pay  a  certain  amount 
per  share,  and  also  the  debts  and  liabilities  of  the  company,  in 
consideration  of  the  transfer  to  him  of  the  ownership  of  its  prop- 
eAy,  was  valid,  and  the  objection  that  it  was  not  in  writing,  is  not 
well  taken. 

(a)  It  was  nothing  more  than  an  undertaking  or  promise  by 
the  defendant  to  pay  each  shareholder  or  his  representative,  and 
each  creditor,  what  in  reality  belonged  to  him,  out  of  funds  or 
property  which  came  to  the  hands  of  the  defendant — first  as  treas- 
urer, and  afterwards  in  his  individual  capacity — and  which  funds 
and  property  formed  the  basis  of  such  undertaking  or  promise. 

(b)  It  was  not  necessary  that  it  should  be  in  writing.  It  was  an 
original  undertaking  on  the  part  of  the  defendant.  The  statute 
only  applies  where  the  party  making  the  promise  stands  in  the 
relation  of  surety  for  some  third  person,  who  is  the  principal 
debtor.  2  R.  S.  (3d  ed.)  195,  §  2,  sub.  2 ;  Johnson  v.  Gilbert,  4 
Hill,  178. 

By  the  Court,  Daly,  First  Judge. — The  endorsement  and  trans- 
fer of  the  certificate  with  the  consent  of  the  company,  was  averred 
in  the  complaint,  and  not  denied  by  the  answer.  A  denial  upon 
information  and  belief,  is  no  traverse.  The  defendant  must  aver 
that  he  has  no  information  or  knowledge  sufficient  to  form  a  be- 
lief The  fact  was  therefore  admitted,  and  the  motion  for  a  non- 
suit was  properly  denied. 

The  promise  of  McSpedon  was,  not  to  pay  the  debt  of  another, 
but  a  promise  to  the  association  to  pay  his  own  debt  incurred  by 
the  purchase  of  the  property  of  the  association.  This  promise 
enured  to  the  benefit  of  every  shareholder  and  oreditor  of  the 
association,  and  entitled  any  one  of  them  to  maintain  an  action 
upon  it  against  the  defendant.    Barker  v.  Bucklin,  2  Denio,  45. 

The  other  questions  in  the  case,  so  far  as  they  were  material, 
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were  questions  of  fact  upon  conflicting  testimony,  in  respect  to 
which  the  finding  of  the  referee  was  conclusive. 
Judgment  affirmed 


Noah  S.  Day  v.  Conrad  Swackhamer. 

In  an  action,  brought  by  the  assignee  of  the  lessor  against  the  lessee,  to  recover  rent 
on  a  covenant  in  the  lease,  the  defendant  cannot  show  a  breach  by  the  original 
lessor  of  a  parol  agreement  to  make  repairs,  entered  into  subsequent  to  the  mak- 
ing of  the  lease. 

The  liability  of  an  assignee  of  a  lease  upon  the  covenants  real  annexed  to  the  estate 
and  running  with  /the  land,  (under  1  Rev.  Stat  747,  gg  23,  24,  25,)  extends  only 
to  covenants  broken  while  ho  remains  possessed  of  the  estate.  He  is  not  charge- 
able for  a  breach  of  covenant  which  happened  previous  to  the  assignment 

In  an  action  brought  by  the  assignee  of  the  lessor,  against  the  lessee,  to  recover  rent 
on  a  covenant  in  the  lease,  defendant  offered  to  show  that,  during  his  occupancy, 
he  did  not  have  possession  of  a  part  of  the  demised  premises ;  but  this  fact  was 
coupled  in  the  offer  with  an  agreement  by  the  lessor  as  to  the  allowance  to  bo 
made  for  defendant's  damages  in  that  behalf! 

Held,  that,  from  the  offer  thus  made,  it  appeared  that  the  deprivation  occurred  dur- 
ing the  defendant's  occupancy  under  the  original  lessor,  and  that  the  evidence  was 
properly  excluded.  The  offer  should  have  been,  to  show  an  exclusion  since  the 
assignment  to  the  plaintiff. 

Appeal  from  a  judgment  of  the  District  Court  for  the  first 
judicial  district  The  action  was  brought  to  recover  one  quar- 
ter's rent  of  premises  consisting  of  the  second  floor  of  a  house, 
"  with  a  privilege  in  the  yard."  These  premises  were  hired  bj 
defendant  from  A.  &  S.  H.  Campbell.  The  details  of  the  lease, 
which  was  under  seal,  are  given  in  the  opinion  of  the  court  The 
Campbells  assigned  their  lease  to  one  Stevenson,  and  he  to  the 
plaintiff  who  brought  this  action  to  recover  for  a  quarter  which 
commenced  subsequent  to  the  assignment  to  him. 

On  the  trial,  defendant  offered  to  show  that  the  yard  was  so 
out  of  repair  that  he  could  not  use  it — that  the  Campbells  offered 
to  repair  it  so  that  he  could  have  the  privilege  in  the  yard  stipu- 
lated in  the  lease ;  and  that  defendant  took  possession  by  reason 
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of  this  promise.  pn  the  part  of  the  Campbells,  and  the  Campbells 
received  rent  on  the  condition  that  the  yard  should  be  repaired, 
and,  if  not  repaired,  two  quarters  of  the  rent  should  be  deducted 
in.  case  defendant  continued  to  occupy  during  the  whole  lease. 

The*plaintiff  objected  to  this  evidence,  and  it  was  excluded. 

Defendant  then  offered  to  prove  that,  during  the  time  he  occu- 
pied the  premises,  he  did  not  have  the  privilege  in  the  yard  men- 
•  tkraed  in  the  lease ;  and  that  it  was  agreed  between  the  defend 
ant  and  the  Campbells,  and  before  the  Campbells'  assignment  of 
the  lease  to  Stevenson,  that  all  damages  sustained  by  defendant, 
through  his  not  having  the  privilege  of  the  yard,  should  be  de- 
ducted from  the  two  quarters'  rent  last  accruing  under  the  lease ; 
and  that  defendant  sustained  damage,  by  not  having  the  privi- 
lege of  the  yard,'  to  the  amount  of  $200*  The  plaintiff  objected 
to  this  unless  it  were  shown  by  a  written  agreement  under  seal, 
and  the  objection  was  sustained. 

The  justice  having  rendered  judgment  for  the  plaintiff;  the 
defendant  appealed. 

H.  D.  Birdeallj  for  the  appellant. 

G.  &  T.  Stevenson,  for  the  respondent 

By  the  Court,  Brady,  J.— The  defendant  hired  from  A.  &  S. 
H.  Campbell,  on  the  28th  March,  1854,  by  agreement  under  seal, 
the  second  floor,  including  a  small  room  at  the  head  of  the  stairs, 
of  the  house  known  as  128  Chambers-street,  in  the  city  of  New- 
York,  with  a  privilege  in  the  yard — the  Campbells  agreeing 
that  the  walls  in  the  front  and  back  rooms  should  have  one  coat 
of  paint,  and  that  the  back  windows  should  be  straightened ;  and 
the  defendant  agreeing  that  he  would  make  all  other  repairs  or 
alterations  at  his  own  expense.  The  Campbells  assigned  the 
defendant's  agreement  to  one  George  Stevenson,  by  assignment 
bearing  date  Sept  16,  1854,  and  Stevenson  assigned  it  to  the 
plaintiff  by  assignment  bearing  date  Dec.  2, 1856.  The  action 
was  brought  to  recover  for  one  quarter's  rent  of  the  premises  due 
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1st  May,  1857.  On  the  trial,  the  defeudant  sought  to  establish  a 
defence  by  shoving  breaches  of  agreements  made  when  the 
Campbells  and  Stevenson  held  the  lease,  but  not  resting  in  cove- 
nant or  in  writing,  and  of  which  the  plaintiff  had  no  notice;  and 
promises  by  them  to  indemnify  him  for  damages  sustained  in 
consequence  thereof. 

The  evidence  of  these  facts  was  properly  excluded  by  the 
court  below.  An  assignee  is  bound  by  the  covenants  real  an* 
nexed  to  the  estate,  and  running  with  the  land,  (1  Rev.  Stat 
747,  §§  23,  24,  25,)  but  his  liability  extends  only  to  covenants 
broken  while  he  remains  possessed  of  the  estate.  Armstrong  v. 
Wlieeler,  9  Cow.  B.  88 ;  Taylor  v.  Shum,  1  B.  &  P.  21.  He  is 
not  chargeable  for  a  breach  of  covenant  which  happened  previous 
to  the  assignment  to  him.  Church  Wardens  of  St.  Saviours  South- 
u-ark  v.  Smith,  Burr.  1271 ;  Grescot  v.  Green,  1  Salk.  199.  The 
only  covenants  which  appear  in  the  agreement  sued  on,  affecting 
the  assignee,  aside  from  the  demise,  are  the  agreements  to  paint, 
and  the  agreement  to  straighten  the  windows.  The  defendant 
covenanted  to  make  all  other  repairs  and  alterations  at  his  own 
expense.  There  is  evidence  on  both  sides  conflicting  in  its  char- 
acter as  to  the  performance  of  the  covenant  to  straighten  the 
windows,  and  the  painting  seems  to  have  been  done.  On  tbis 
branch  of  the  case,  therefore,  there  is  nothing  in  the  return  which 
would  warrant  the  interference  of  this  court.  The  defendant 
must  seek  redress  against  the  Campbells  and  Stevenson  on  their 
promises  to  indemnify,  which  in  no  way  bind  the  plaintiff.  There 
is,  however,  an  offer  to  prove  a  fact,  which,  if  it  had  been  prop- 
erly presented,  and  an  exception  to  the  ruling  of  the  justice  ex- 
cluding it  properly  taken,  would  avail  the  defendant  on  this 
appeal. 

He  offered  to  show  that,  during  the  time  he  occupied  the  premi- 
ses, he  did  not  have  the  privilege  in  the  yard  granted  by  the  de- 
mise, but  it  was  coupled  with  an  agreement  between  the  Camp- 
bells and  himself  as  to  his  allowance  for  damages  sustained  there- 
by, and  the  time  when  they  should  be  deducted.  From  the  offer 
thus  made,  it  appears  that  the  deprivation  of  the  privilege  in  the 
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yard  occurred  during  the  time  when  the  Campbells  were  his  land 
lords,  and  not  during  the  period  that  the  plaintiff  held  the  lease. 
It  was  therefore  properly  excluded  by  the  justice.  If  the  offer 
had  been  to  show  that  the  defendant  had  not  had  the  privilege 
in  the  yard  during  the  time  which  had  elapsed  from  the  assign- 
ment to  the  plaintiff,  we  cannot  say  but  that  the  proof  would 
have  been  admitted.  The  case  shows  no  violation  of  any  agree- 
ment by  the  plaintiff,  or  any  offer  to  show  any  violation  by  him 
of  any  covenant  or  agreement  he  was  bound  to  keep. 
Judgment  affirmed 


The  Mayob,  &c,  of  the  City  op  New  York  v.  Joseph  Hus- 
son. 

The  power  conferred  upon  the  clerks  of  justices'  courts  (see  Laws  1840,  chap.  170,) 
in  the  absence  of  the  justice  at  the  time  to  which  the  trial  has  been  adjourned,  to 
further  adjourn  it  without  the  appearance  or  consent  of  ihe  parties,  cannot  be  ex- 
ercised until  the  hoar  has  arrived  at  which  the  trial  has  been  fixed. 

Where,  on  the  day  fixed  for  the  trial,  but  before  the  hour  appointed,  and  after  the 
justice  had  left  the  court  for  the  day,  the  clerk,  without  the  knowledge  of  the  de- 
fendant, adjourned  the  cause  to  a  fixture  day,  at  which  time,  the  defendant  not 
appearing,  the  plaintiff  proceeded  to  trial  and  judgment, 

Held,  that,  the  adjournment  by  the  clerk  being  unauthorized,  it  operated  as  a  discon- 
tinuance of  the  action ;  and,  at  the  time  of  the  trial,  the  cause  was  out  of  court, 
and  the  justice  had  lost  Jurisdiction  to  proceed. 

Appeal,  by  the  defendant,  from  a  judgment  against  him  ren- 
dered by  the  Third  District  Court  The  facts  appearing  by  the 
return  are  sufficiently  stated  in  the  opinion. 

Samuel  F.  Olarkaon,  for  the  appellant. 

Qeorge  H.  Purser,  corporation  attorney,  for  the  respondents. 

By  the  Court,  Hilton,  J.— This  is  an  appeal,  by  the  defend- 
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ant,  from  a  judgment  entered  against  him  in  the  Third  District 
Court  under  the  following  circumstances.  The  suit  was  com- 
menced by  warrant  The  defendant  appeared,  and  issue  was 
joined  June  16th,  1857.  The  trial  was  then  adjourned  to  the 
20th  (then)  instant,  at  11  o'clock  A.  M.y  when  the  parties  appeared, 
and  a  further  adjournment  was  made  to  the  25th  June,  at  3  o'clock 
P.  M.,  at  which  time  the  defendant  appeared  with  his  witnesses, 
and  neither  the  justice,  or  clerk,  or  plaintiff's  counsel,  were  pre- 
sent He  waited  until  the  court  room  was  closed,  and  only  de- 
parted after  being  informed  by  the  constable  in  attendance  that 
the  justice  had  left,  and  no  court  would  be  held  on  that  day.  It 
appears  that,  at  some  time  before  3  o'clock  P.  M.  on  the  25th, 
but  after  the  justice  had  left  the  court,  the  clerk,  without  the 
knowledge  of  the  defendant,  adjourned  the  trial  to  the  29th  of 
June,  at  which  day,  the  plaintiffe  appearing  and  the  defendant 
not,  the  justice  proceeded  with  the  trial  and  rendered  judgment 
for  the  plaintifis. 

In  the  absence  of  the  justice  at  the  time  to  which  the  trial  had 
been  adjourned  by  him,  the  clerk  was  authorized  to  further  ad- 
journ the  cause  to  the  29th,  without  the  consent  of  the  parties, 
and  without  their  appearing.  2E.S.  (4th  ed.)  434,  §  45 ;  Laws 
of  1840,  ch.  170,  p.  123.  But  this  power  could  not  be  exercised 
by  the  clerk  in  the  absence,  or  without  the  consent,  of  both  par- 
ties, until  the  hour  had  arrived  on  the  25th  of  June  to  which  the 
trial  had  been  postponed. 

The  adjournment  by  the  clerk,  being  unauthorized  by  law, 
amounted  to  a  discontinuance  of  the  action,  and,  at  the  time  of 
the  trial,  the  cause  was  out  of  court,  and  the  justice  had  no  juris- 
diction to  proceed  in  it  ProudJU  v.  Hurmans^  8  John.  891 ; 
Lynsky  v.  Pendegrast,  %  E.  D.  Smith,  48  ;  Redfield  v.  Florence,  2 
E.  D.  Smith,  839;  Hunt  v.  Wickwire,  10  Wend.  102. 

Judgment  reversed. 
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Emanuel  Hellman  v.  Julius  Strauss. 

An  action  may  be  maintained  to  recover  back  a  part  payment  made  upon  an  execu- 
tory contract  by  parol  for  the  sale  of  land,  where  the  purchaser  was  induced  to 
enter  into  the  contract  by  a  false  representation  by  the  vendor  as  to  a  material 
fact 

Whether  such  an  action  can  be  maintained  where  the  contract  is  free  from  fraud, 
and  the  vendor  is  able  and  willing  to  perform, — quceret    Per  Daly,  First  Judge. 

Appeal  from  a  judgment  of  the  Marine  Court,  The  com- 
plaint stated  that  the  plaintiff  and  defendant  entered  into  a  parol 
agreement  for  the  sale  of  a  house  by  defendant  to  the  plaintiff; 
that  plaintiff  was  induced  to  enter  into  this  agreement  by  the 
fake  and  fraudulent  representation  by  defendant  that  he,  defend- 
ant, had  seen  Mr.  Julius  Wadsworth,  the  agent  of  the  person 
who  held  a  mortgage  on  the  house,  and  that  he  had  told  defend- 
ant the  mortgage  would  not  be  called  in  for  several  years,  in  case 
the  interest  was  paid ;  and  that,  relying  on  this  statement,  plain- 
tiff was  induced  to  pqy  to  the  defendant  the  sum  of  $600,  which 
he  now  claimed  to  recover  back. 

On  the  trial  in  the  Marine  Court  the  plaintiff  recovered  judg- 
ment, which  was  affirmed  by  the  general  term  of  that  court  on 
appeal.  From  that  judgment  of  affirmance,  the  defendant  ap- 
pealed to  this  court. 

A.  J".  Perry  for  the  appellant  I.  An  executory  agreement  by 
parol,  for  the  conveyance  of  land,  is  not  an  illegal  contract  It 
is  only  such  a  contract  as  cannot,  before  any  part  performance, 
be  enforced,  either  party  objecting.  Abbott  v.  Draper,  4  Denio, 
51.  IL  The  part  performance  of  the  contract  by  plaintiff,  in  the 
payment  of  $600,  gave  him  no  right  to  other  than  the  stipulated 
consideration  therefor  until,  or  unless,  defendant  be  in  default 
Greenby  v.  Cheevers,  9  J.  R.  126 ;  Ellis  v.  Hastens,  14  J.  R.  863  ;• 
Hudson  v.  Swift,  20  J.  R.  24;  Fuller  v.  Williams,  7  Co  wen,  53. 
IIL  The  plaintiff  having  voluntarily  paid  money  in  part  perform- 
ance of  a  contract  not  unlawful  to  be  made,  cannot  recover  it  back 
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while  defendant  is  willing  to  complete.  Batik  v.  Rochester  Oily 
Bank,  3  Com.  92 ;  Dowdle  v.  Camp,  12  J.  B.  451 ;  Abbott  v.  Dr* 
per,  4  Denio,  51.  IV.  The  contract  was  as  well  for  the  sale  of 
chattels  as  real  estate.  A  distinct  price  was  placed  upon  each. 
The  agreement  is  divisible,  and  the  court  will  uphold  it  as  a  con- 
tract  for  the  sale  and  delivery  of  chattels ;  the  facts  bringing  that 
part  of  the  contract  clearly  within  the  rule  upholding  the  sale  of 
chattels. 

Pinney  &  Postiey,  for  the  respondent  L  The  plaintiff  claims 
to  recover  upon  two  grounds :  1st  Fraud  on  the  part  of  the  de- 
fendant, in  obtaining  the  contract  and  money ;  2d.  Upon  the 
ground  that  the  contract  was  within  the  statute  of  frauds.  The 
evidence  sustains  both  positions.  The  case  is  clearly  within  the 
statute  of  frauds,  and  the  plaintiff's  action  for  the  money  paid 
is  maintainable.  Burlingame  v.  Burlingame,  7  Cowen,  92 ;  King 
v.  Brown,  2  Hill,  486. 

II.  If  the  law  is  against  the  plaintiff,  the  question  of  fraud  was 
a  question  of  fact,  and  the  verdict  ought  not  to  be  disturbed. 
Fraud  avoids  all  contracts. 

By  the  Court,  Daly,  First  Judge. — It  was  held  in  Dowdle  v. 
Camp  (12  John.  451),  that  money,  pud  as  part  of  the  purchase 
money  upon  a  parol  contract  for  the  sale  of  land,  could  not  be 
recovered  back,  as  the  contract,  though  not  binding  upon  the  par- 
ties, was  not  illegal  at  its  inception ;  and,  there  being  a  part  per- 
formance by  the  payment  of  part  of  the  purchase  money,  a  court 
of  equity  would  compel  a  conveyance.  But,  in  Bice  v.  Pee*,  (15 
John.  503,)  the  plaintiff,  in  an  action  for  money  had  and  received, 
recovered  the  amount  of  a  note  which  had  been  given  by 
him  to  the  defendant,  as  a  pledge  or  security  for  the  perform- 
ance of  a  parol  contract  for  an  exchange  of  farms;  the  money  upon 
.which  note  had  been  obtained  by  the  defendant ;  although  the 
plaintiff  failed  to  perform  his  part  of  the  agreement ;  the  cour+ 
assigning,  as  one  of  the  grounds  for  its  judgment,  that  the  mouey 
was  received  by  the  defendant  without  consideration — the  agree- 
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ment  by  parol  for  the  exchange  of  farms  being  void  by  statute. 
The  ground  assigned  in  this  case  was  recognized  in  Burlingame 
v.  Burlingame  (7  Cow.  92)  without  objection,  and  the  rule  or 
principle  deducible  from  it,  was  declared,  in  King  v.  Broom  (2 
Hill,  485),  to  be,  that  as  the  contract  is  void,  and  incapable  of 
being  enforced  in  a  court  of  law,  the  party  paying  the  money  in 
pursuance  of  it,  may  treat  it  as  a  nullity,  and  recover  the  money 
back.  In  Abboit  v.  Draper  (4  Denio,  51),  it  was  held  that  the 
plaintiff,  who  had  delivered  goods  in  part  performance  of  a  parol 
contract  for  the  purchase  of  land,  and  who  had  entered  upon  the 
possession  of  the  land,  could  not  recover  for  the  goods  until  he 
had  restored  the  possession  of  the  land  to  the  defendant  and  de- 
manded back  what  had  been  advanced  upon  the  contract.  Bbon- 
60N,  Ch.  J.,  went  further,  and  declared  that,  as  long  as  the  ven- 
dor is  not  in  default,  but  is  ready  to  perform  the  contract  on  his 
part,  the  vendee  could  not  recall  a  payment  made  upon  the  parol 
agreement.  The  reasoning  of  the  learned  chief  justice  is  that,  as 
the  vendor  is  not  in  the  wrong,  but  is  able  and  willing  to  perform, 
he  cannot  be  regarded  as  holding  the  money  as  debtor,  but  as 
owner;  that  the  consideration  upon  which  it  was  paid  has  not 
failed,  and  a  promise  to  repay  it  cannot  therefore  be  implied. 

Without  expressing  any  opinion  as  to  the  correctness  of  this 
view  of  the  law,  it  is  sufficient,  for  the  disposition  of  the  case  now 
before  us,  to  say  that  a  material  representation  was  made  by  the 
defendant  Strauss  to  the  plaintiff  when  the  parol  agreement  was 
made  for  the  purchase  of  the  house  and  lot,  that  is,  that  the  de- 
fendant had  seen  the  agent  of  the  owner  of  the  mortgage  subject 
to  which  the  conveyance  was  to  be  made,  a  few  days  before,  in 
Wall  street,  and  that  he,  the  agent,  said  that  the  mortgage  could 
lay  as  long  as  the  interest  was  paid.  That  this  was  deemed  ma- 
terial by  the  plaintiff,  appears  from  his  declaring,  when  the  agree- 
ment was  eptered  into,  and  the  $500  paid  as  part  of  the  purchase 
money,  that  he  wanted  the  mortgage  to  lay  five  years.  Tbe  agent 
testified  that  he  had  not  seen  the  defendant,  and  had  made  no  such 
statement  to  him ;  but  the  agent  informed  the  plaintiff  that  $2,000 
upon  the  mortgage  would  have  to  be  paid  in  the  spring,  and  that 


12  COURT  OP  COMMON  PLEAS. 

Cooper  t.  Xian&j. 

the  residue  might  remain  for  three  yeara  Witnesses  were  called 
by  the  defendant,  who  testified  that  he  did  not  say  that  he  had 
seen  the  agent,  and  that  he  merely  stated  that  he  presumed  that 
the  mortgage  could  lay  as  long  as  the  interest  was  paid ;  but, 
upon  this  conflicting  evidence,  the  finding  of  the  court  below  is 
conclusive,  and  it  must  be  assumed  here  that  the  defendant  made 
the  statement  attributed  to  him  by  the  plaintiff's  witnesses.  The 
right  of  the  plaintiff  to  repudiate  the  agreement,  and  demand  the 
return  of  his  money,  upon  learning  that  the  statement  was  untrue, 
and  that  $2,000  would  have  to  be  paid  upon  the  mortgage  in  a 
month,  and  the  balance  in  three  years,  is  a  proposition  so  plain, 
that  it  needs  but  to  be  stated.  The  agreement,  being  by  parol, 
was  not  binding  upon  him,  and  it  would  be  preposterous  to  hold, 
that  because  he  made  a  partial  payment  under  such  a  contract* 
that  he  must  either  forfeit  what  he  has  paid,  or  accept  a  convey- 
ance of  the  premises  burthened  with  obligations  which  he  never 
contemplated,  and  against  which  he  expressly  provided.  The 
cases  above  referred  to,  which  are  relied  upon  by  the  appellant, 
afford  no  countenance  for  a  construction  of  the  law  so  palpably 
inequitable  and  unjust 
Judgment  affirmed. 


John  Coopeb  and  John  B.  Cooper  t;.  William  W.  Kinney 

and  others* 


In  an  action  commenced  in  the  Marine  Court  by  a  summons  which  required  the  de- 
fendants to  answer  "a  complaint  for  a  money  demand  on  contract,"  the  plaintiffs, 
on  the  return  of  the  summons,  the  defendants  having  appeared,  applied  for  leave 
to  amend  it  by  substituting  the  words  " an  injury  to  personal  property  "  for  "a 
money  demand  on  contract"  The  court  permitted  the  amendment,  and  the  de- 
fendants excepted. 

BMy  on  appeal,  that  permitting  the  amendment  was  an  act  of  discretion  on  the  pari 
of  the  court  below,  which  was  not  properly  the  subject  of  review. 
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Appeal  from  a  judgment  of  the  Marine  Court.  The  facts  are 
suificiently  stated  in  the  opinion. 

R.  Winne  and  F.  Eughson,  for  the  appellants. 

J.  R  Flanagan,  for  the  respondents. 

By  the  Court,  Hilton,  J. — This  action  was  commenced  by  the 
issuing  of  a  summons,  requiring  the  defendants  to  answer  to  "  a 
complaint  for  a  money  demand  upon  oontract"  On  the  return 
of  the  summons  the  parties  appeared,  and  the  plaintiffs  then  ap- 
plied to  the  court  for  leave  to  amend  the  summons  by  striking 
out  the  words  "a  money  demand  on  contract,"  and  inserting,  in 
lieu  thereof,  "  injury  to  personal  property,"  and  thus  change  the 
character  of  the  action  from  contract  to  tort  The  court  permitted 
the  amendment,  and  the  defendants  excepted  "  on  the  ground 
that  the  court  had  no  power  to  amend  process  after  it  had  once 
issued." 

Every  court  has  power  to  amend  its  process  and  proceedings, 
(2  R.  S.  424,  §  1,)  and  courts  of  record  have  this  power  not  only 
conferred  upon  them  by  express  enactment,  (Code,  §  173,)  but  are 
required  "to  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  Shall  not  affect  the  substantial  rights  of  the  adverse 
•party."  Code,  §  176.  This  being  the  rule  in  courts  where  for- 
merly adherence  to  strict  form  has  often  been  deemed  essential, 
there  certainly  exists  no  reason  for  the  application  of  a  more 
stringent  practice  than  has  heretofore  prevailed  upon  this  subject 
in  justices'  and  other  inferior  courts. 

It  has  always  been  their  duty  to  allow  such  amendments  as 
will  promote  substantial  justice  between  the  parties ;  and  in  this 
case,  the  court  having  jurisdiction  of  the  parties  to,  and  subject 
matter  of,  the  action,  permitting  the  amendment  was  an  act  of 
discretion  which  will  not  be  reviewed  by  us.  Code,  §  336 ;  Coh 
vin  v.  Corurin,  15  Wend.  657 ;  Brace  v.  Benson,  10  Wend.  213 ; 
Fulton  v.  Heaton,  1  Barb.  S.  C.  552. 

Judgment  affirmed. 
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Elizabeth  Downs  v.  John  McGlynn. 

In  an  action  against  a  constable  for  failure  to  return  an  execution  issued  to  him,  and 
to  pay  the  amount  collected,  it  appeared  that  the  defendant,  after  receiving  the 
execution,  delivered  it  to  another  constable,  who  made  the  money  upon  it,  and  off- 
ered it  to  plaintiff  less  a  certain  sum  which  plaintiff  had  agreed  to  pay  him  for  mak- 
ing the  collection. 

Held,  that,  notwithstanding  those  facte,  the  plaintiff  was  entitled  to  recover. 

When  an  execution  is  duly  issued  to  a  constable,  it  becomes  his  dwty  to  execute  it 
in  person.    He  has  no  power  to  substitute  another  constable  in  his  place. 

A  bargain  between  the  plaintiff  in  an  execution,  and  the  officer  holding  it,  for  the 
payment  of  a  compensation  beyond  that  allowed  by  law  for  the  collection,  is 
void. 

Whether,  under  section  57  of  the  District  Courts  Act  (1  Laws  of  1857,  707),  a  consta- 
ble is  liable  for  a  mere  neglect  to  return  an  execution,  where  he  has  not  made 
anything  upon  it,  quare. 

Appeal,  by  plaintiff  from  a  judgment  of  the  Sixth  District 
Court.  The  defendant  was  a  constable  of  the  court,  and  was 
sued  for  neglect  to  return  an  execution  issued  to  him  in  favor  of 
the  plaintiff.    The  facts  are  fully  stated  in  the  opinion. 

Henry  Coulter,  for  the  appellant 

Diefendorfd;  Aikin,  for  the  respondent 

By  the  Court,  Brady,  J. — The  defendant  was  sued  for  neglect 
ing  to  return  an  execution,  issued  to  him  as  a  constable  from  the 
Sixth  District  Court  of  this  city,  in  favor  of  the  plaintiff!  The 
defendant  admitted  the  receipt  of  the  execution,  and  that  he  had 
not  returned  it,  but  sought  to  shield  himself  from  liability  by 
showing  that  he  delivered  it  to  another  constable  named  Cashing 
who,  after  he  had  received  it  from  the  defendant,  collected  the 
amount,  and,  it  seems,  offered  it  to  the  plaintiff;  less  $10,  which 
she  agreed  to  pay  Cushing  if  he  collected  the  amount  saving  her 
from  all  risks  of  replevin,  &c.  The  plaintiff  objected  to  the  proof 
of  the  witness  Cushing,  but  no  exception  was  taken  to  the  decision 
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of  the  justice  overruling  the  objection.  It  also  appeared,  by  the 
testimony  of  the  defendant,  that  he  had  never  requested  Cushing 
to  pay  the  plaintiff  the  money,  or  to  pay  it  into  court  The  57th 
section  of  the  act  relating  to  the  district  courts  (1  Laws  of  1857, 
707,  §  57)  provides  that  a  constable  shall  be  liable  to  a  party  in 
whose  favor  an  execution  is  issued  to  him,  for  the  amount  there- 
of "when  he  suffers  the  twenty  days  to  elapse  without  making 
a  true  return  thereof,  and  filing  the  same  with  the  clerk  of  the 
court,  and  paying  to  him,  or  to  the  party  entitled  thereto,  the 
money  collected  thereon  by  him."  The  plaintiff  based  her  action 
on  the  section  referred  to,  and  was  entitled  to  recover.  Sec- 
tion 52  of  the  act  of  1857  provides  that  the  execution  issued  out 
of  the  district  courts  must  be  directed  to  a  constable  of  the  city 
of  New  York,  and,  when  this  has  been  done,  it  is  hardly  neces- 
sary to  state  that  it  becomes  the  duty  of  the  constable  to  execute 
it  diligently,  and  according  to  law.  He  is  not  gifted  with  the 
power  of  substitution,  and  cannot  shake  off  the  burden  of  dis- 
charging his  duty.  He  may  do  so,  perhaps,  by  consent  of  the 
party  in  interest ;  but  the  courts  would  look  with  jealousy  upon 
such  a  proceeding,  to  see  that€io  undue  advantage  was  taken  of 
the  judgment  creditor.  In  this  case,  when  the  transfer  of  the 
process  was  made  by  the  defendant,  the  constable,  Cushing,  to 
whom  it  had  been  given,  proceeded  to  make  a  void  bargain  (Hatcli 
v.  ifann,  16  Wend.  44)  for  the  price  to  be  paid  for  collecting  it, 
and,  it  would  seem,  as  before  stated,  after  he  had  made  the  mo- 
ney, offered  it  to  the  plaintiff,  less  the  amount  to  be  paid  him 
under  the  agreement  Neither  he  nor  the  defendant  paid  the 
money  into  court,  and  thus  this  case  furnishes  an  illustration  of 
the  evils  to  spring  from  any  rule  other  than  that  holding  these 
officers  to  a  strict  accountability.  The  defendant  possessing  no 
power  to  delegate  his  trust  to  another,  and  the  money  having 
been  made  on  the  execution  delivered  to  him,  the  presumption  ot 
law  is  that  he  made  it  under  and  by  virtue  of  the  execution,  and, 
having  failed  to  return  it,  and  to  pay  over,  his  liability  was  con- 
summated. He  must  look  to  his  deputy  for  indemnity,  and  can- 
not complain  if  he  fails  to  acquire  it  in  that  direction.    There 
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may  be  some  doubt  whether,  under  the  57th  section  considered, 
a  constable  is  liable  for  a  mere  neglect  to  return  an  execution, 
not  haying  made  anything  upon  it,  but  that  question  does  not 
necessarily  arise.  The  money  was  made  in  this  case,  and  the 
defendant  must  be  subjected  to  the  legal  maxim  "quifacitper 
alium  faeit  per  se.n 
Judgment  reversed. 


Yakkum  a  Mills  v.  Isaac  G.  Peabson. 

To  maintain  an  action  on  contract,  it  must  appear  that  the  plaintiff  is  the  only 
person  possessed  of  any  ownership  or  interest  in  the  demand ;  so  that,  on  a  recov- 
ery and  subsequent  payment,  all  rightB  of  action  in  respect  to  it  will  bo  barred  as 
against  the  defendant 

Where  plaintiff  sued  as  assignee  of  a  demand  which  originally  accrued  to  two 
partners,  but  the  assignment  proved  was  executed  by  but  one  of  the  partners, 
and  purported  to  transfer  only  Aw  "  right,  title,  and  interest "  in  the  claim,  and 
there  was  no  proof  that  the  partnership  had  been  dissolved,  or  that  the  claim  was 
ever  vested  in  the  partner  making  the  assignment,  or  that  the  other  partner  had 
ever  done  any  act  which  would  estop  him,  or  would  vest  his  interest  in  the  assets 
of  the  firm  in  his  partner,  fcaW,  that  the  plaintiff  could  not  maintain  his  action. 

Appeal  by  defendant  from  a  judgment  of  the  general  term  of 
the  Marine  Court,  affirming  a  judgment  of  a  single  justioe  of  that 
court.  The  action  was  brought  to  recover  for  goods  sold  and 
delivered,  and  judgment  was  rendered  in  favor  of  the  plaintiff 
The  grounds  of  the  action,  and  of  the  defence,  appear  in  the 
opinion. 

Emerson  <k  Prichard^  for  the  appellant 
0.  R.  Steele,  for  the  respondent 

By  the  Court,  Hilton,  J.— The  plaintiff  sues  to  recover  the 
value  of  a  dome  light  furnished  a  house  in  Tenth  street,  built  for 
Mr.  Lanier  by  James  Owens,  and  of  which  the  defendant  was  the 
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architect  The  dome  was  purchased  of  the  firm  of  Sharp  &  Steel, 
who  manufactured  it,  and  put  it  up,  as  is  claimed,  at  the  re- 
quest of,  and  for,  the  defendant  There  was  no  question  as 
to  the  delivery  of  the  dome  light,  or  its  value ;  but  the  defend- 
ant insists :  1st  That  the  demand  sued  upon  belonged  to  the  firm 
of  Sharp  &  Steel,  and  the  plaintiff  has  not  acquired  such  a  right 
to  it  as  enables  him  to  maintain  an  action  alone  to  recover  upon 
it ;  2d.  That,  on  the  question  whether  the  defendant,  in  purchas- 
ing the  dome  light,  was  the  agent  of  the  builder,  James  Owens, 
the  court  erred  in  rejecting  the  offer  of  the  defendant  to  show  by 
competent  evidence  that  Owens  was  bound  to  furnish  the  dome 
light,  and  had  been  actually  paid  for  it  by  the  owner,  Lanier. 

The  plaintiff,  at  the  trial,  proved  an  assignment  made  to  him 
in  the  following  words : 

"New  York,  March  10th,  1857. 
"  This  is  to  certify  that  /,  Henry  Sharp,  of  the  city  of  New 
York,  have  this  day  sold  my  claim,  right,  tide,  and  interest  in  a 
certain  debt  of  sixty  dollars  due  me  by  Mr.  I.  G.  Pearson,  archi- 
tect, of  said  city,  to  wit :  For  oije  dome  light  of  stained  glass, 
executed  and  delivered,  as  per  order  of  said  architect,  to  Mr. 
Varnum  S.  Mills,  for  the  sum  of  fifty  dollars  to  me  in  hand  paid,, 
receipt  of  which  is  hereby  acknowledged. 

ITenet  Sharp." 

Sharp  was  then  offered  as  a  witness,  and  testified  that  he- 
was  one  of  the  firm  of  Sharp  &  Steel ;  that  the  dome  light 
was  purchased  of,  and  made  by,  them ;  that  he  had  executed  and: 
delivered  the  assignment  for  the  consideration  expressed  ia  it ;. 
that  the  .firm  had  never  been  formally  dissolved ;  that  he  hack 
nothing  to  show  from  his  partner,  Steel,  respecting  the  dissolu- 
tion of  the  firm,  or  any  transfer  of  this  claim  to  him ;  that  no 
entry  upon  either  subject  is  contained  in  the  books  of  the  firm ; 
that  he  took  the  business  and  the  bills,  and  paid  Steel  off;  and 
that  Steel  had  gone  to  Europe. 

To  entitle  the  plaintiff  to  maintain  this  action^  it  was  necessary 
for  him  to  show,  by  competent  and  conclusive  evidence,  that  he 

Vol.  n.  2 
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was  the  only  person  possessed  of  any  ownership  or  interest  in 
the  claim  sued  on,  so  that,  upon  a  recovery  and  subsequent  pay- 
ment, all  rights  of  action  in  respect  to  this  demand  would  be 
barred  as  against  the  defendant. 

Was  the  evidence  in  support  of  the  plaintiff's  right  of  action 
of  this  nature  ?  Was  it  such  as  would  be  an  effectual  bar  against 
any  subsequent  claim  of  Mr.  Steel  ? 

.  There  was  no  evidence  that  the  firm  had  ever  been  dissolved, 
nor  that  this  claim  ever  belonged  to  the  witness  Sharp  individu- 
ally, of  such  a  conclusive  character  as  would  prevent  the  copart- 
ner Steel  maintaining  an  action  similar  to  this.  No  act  of  Steel 
was  shown  which  would  conclude  him  from  denying  either  of 
these  propositions,  or  would  vest  his  interest  in  the  assets  of  the 
firm  in  his  copartner  Sharp. 

To  permit  the  plaintiff  to  recover  upon  such  evidence,  would 
be  a  violation  of  the  familiar  rule  which  requires  all  the  parties 
living,  and  having  the  legal  interest  in  a  joint  contract,  to  join 
in  an  action  brought  upon  it, — a  rule  not  only  just  in  itselfj  but 
which  should  be  adhered  to,  for  the  reason  that  if  several  parties 
were  allowed  to  bring  actions  for  one  and  the  same  cause,  the 
court  would  be  in  doubt  for  which  to  give  judgment  1  Chitty 
on  Pleading,  5,  6 ;  Collyer  on  Partnership,  §  649 ;  Dob  v.  Hahey, 
16  John.  84.  Whether,  if  Sharp  had,  subsequent  to  the  dissolu- 
tion, signed  the  name  of  the  firm  to  a  transfer  of  this  claim,  the 
action  might  have  been  maintained  in  the  name  of  the  assignee, 
it  is  not  necessary  here  to  determine ;  as  the  assignment  offered  is 
not  so  signed,  nor  does  it  purport  to  sell  or  transfer  anything  be- 
yond the  individual  "right,  title,  and  interest"  of  Sliarp  to  the 
debt  in  question. 

The  evidence  of  the  right  of  the  plaintiff  to  sue  alone  was  not 
sufficient,  and  the  defendant's  motion  at  the  trial  to  dismiss  the 
complaint  on  the  ground  of  the  non-joinder  of  William  Steel, 
should  have  been  granted. 

This  conclusion  renders  it  unnecessary  to  examine  the  remain- 
ing ground  of  appeal. 

Judgment  reversed. 
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Charles  Place,  Jr.,  v.  The  Union  Express  Company. 


Express  companies  who  receive  and  agree  to  transport  goods  or  packages  from  place 
to  place  for  hire,  in  the  ordinary  and  approved  means  of  conveyance,  are  commcn 
carriers,  although  they  are  not  owners  of,  nor  interested  in,  the  conveyances  by 
which  the  goods  are  transported,— disapproving  Uersfleld  v.  Adams,  19  Barb.  577. 

A  forwarder  is  one  who,  for  a  compensation,  takes  charge  of  goods  entrusted  or 
directed  to  him,  and  forwards  them ;  that  is,  puts  them  on  the  way  to  their  place 
of  destination  by  the  ordinary  and  usual  means  of  conveyance,  or  according  to  the 
instructions  he  receives.  His  compensation  is  limited  to  his  care  and  trouble,  and 
the  charges  paid  by  him  in  receiving,  keeping,  and  duly  forwarding ;  and,  when 
he  has  placed  the  goods  in  the  course  of  transit  by  the  proper  conveyance,  his  duty 
is  at  an  end.  He  has  no  interest  in,  and  receives  no  part  of  the  compensation  paid 
for  the  carriage  and  due  delivery  of  the  goods. 

A  common  carrier  is  one  who,  for  a  reward,  undertakes  to  carry  goods  for  persons 
generally,  as  a  public  employment  It  is  the  receipt  ofj  or  the  right  to,  the  freight 
or  charge  for  the  carriage  of  goods,  together  with  the  public  nature  of  their  em- 
ployment, that  constitutes  them  common  carriers. 

The  U.  Express  Co.  received  certain  boxes  of  fruit,  Which  they  agreed,  by  a  receipt 
in  writing,  to  deliver  at  the  depot  at  M.  within  twelve  days,  on  payment  of  freight, 
stipulating  against  accidents  and  casualties  beyond  their  control,  and  particularly 
that  their  guaranty  of  special  dispatch  should  not  cover  cases  of  unavoidable  or 
extraordinary  casualty.  They  also  stipulated  that  fruit  should  be  at  the  owner's 
risk  of  transportation,  loading,  and  unloading ;  that  they  would  not  be  liable  for 
injury  to  any  articles  of  freight,  during  the  course  of  transportation,  occasioned  by 
the  weather,  or  accidental  delays,  or  natural  tendency  to  decay ;  that  they  would 
pay  five  cents  per  100  pounds  for  each  day  the  goods  were  delayed  beyond  con- . 
tract  time,  and  that  all  claims  for  damages,  Ac,  should  be  presented  for  settlement 
at  their  office  in  New  York.  They  shipped  the  fruit  so  received  to  M.,  tiie  place 
of  its  destination,  via  the  N.T.  a  RR.  and  the  G.  W.  RR., -with  which  roads  alono 
they  had  any  arrangements  for  transportation.  For  nearly  two  months  prior  to, 
their  taking  the  fruit  in  question,  the  G.  "W.  RR.  Oo.  had  been  unable  to  receixe 
freight  as  fast  as  the  N.  T.  0.  RR.  delivered  it,  and,  fax  consequence,  there  was  a 
great  accumulation  of  it,  and  a  delay  of  at  least  ten  days,  on  toe  average,  in 
the  transportation.  The  fruit  in  question  was,  in  consequence,  delayed  over  twenty 
days  upon  the  route,  and  was  nearly  ruined  by  decay  when  it  reached  M.  Thero 
was  another  road  by  which  the  fruit  might  have  been  sent,  but  the  TJ.  Express 
Co.  had  no  arrangements  for  transportation  with  that  road.  In  an  action  against 
the  TJ.  Express  Co.  to  recover  damages  for  the  injury  to  the  fruit,  hda\— 

L  That  the  defendants'  agreement  to  deliver  the  freight  received,  according  to  the 
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conditions  of  their  tariff;  classification,  and  rules,  rendered  them  liable  as  common 
carriers  for  the  safe  carriage  and  delivery  of  the  goods,  and  subjected  them  to  the 
liability  incident  to  that  employment,  except  so  far  as  it  was  limited  by  express 
stipulation, 

II.  That  proof  by  the  consignee  that  he  did  not  receive  the  goods  within  the  time 
specified,  coupled  with  evidence  that  a  part  of  them  did  not  arrive,  was  sufficient 
evidence  of  the  failure  of  the  defendants  to  deliver  at  the  depot  at  M.,  to  throw  on 
them  the  onus  of  showing  when  the  fruit  did  arrive  at  the  depot  It  was  a  mat- 
ter peculiarly  within  their  knowledge,  and  slight  evidence  on  the  part  of  the 
plaintiff  was  therefore  sufficient  to  throw  on  them  the  burden  of  proof 

III.  That  the  defendants  were  liable  for  the  decay  of  the  fruit.  The  clause  provid- 
ing that  they  should  not  be  liable  for  natural  decay,  must  bo  understood  as  apply- 
ing to  decay  to  which  the  fruit  might  be  subject  during  the  prescribed  time  within 
which  the  defendants  undertook  to  deliver  it  at  M.,  not  to  such  as  was  occasioned 
by  the  defendants1  delay. 

IT.  That  the  clause  providing  that  the  defendants  should  pay  five  cents  per  100 
pounds  for  every  day  the  goods  were  delayed  beyond  the  time  fixed  by  the  con- 
tract for  delivery,  did  not  limit  the  liability  of  the  defendants  thereto.  They  were 
liable  in  that  amount  whether  the  plaintiff  suffered  any  loss  by  the  delay  or  not, 
and  were  also  liable  for  any  actual  damage  to  the  fruit  occasioned  by  such  delay. 
That  clause  in  the  agreement  applied  only  to  casee  where  the  property  was  de- 
livered uninjured,  but  alter  the  contract  time. 

Y.  That  it  was  not  necessary  lor  the  plaintiff;  as  a  condition  precedent  to  the  de- 
fendants' liability,  to  present  the  claim  for  settlement  to  them,  at  their  office  in 
New  York.  In  order  to  avail  themselves  of  any  defence  arising  under  the  clause 
of  the  contract  providing  for  such  demand,  it  was  necessary  for  them  to  plead  a 
readiness  to  pay  the  amount  of  damages  at  such  place,  and  follow  it  up  by  a 
tender  of  the  amount  in  court 

VL  That  the  facts  shown  as  being  the  cause  of  the  delay  did  not  prove  that  it  was 
the  result  of  an  accident  or  casualty  beyond  the  defendants1  control.  It  was  their 
duty  to  have  known  the  conditions  and  possibilities  of  transportation  upon  the 
routes  over  which  they  were  accustomed  to  transport  their  goods,  before  entering 
into  a  contract  to  deliver  within  a  specified  number  of  days;  especially  so  when 
the  cause  .of  the  detention  was  a  disarrangement  and  want  of  facilities  upon  one 
of  the  roads  not  of  a  sudden  development,  or  of  a  temporary  duration,  but  one 
that  had  existed  for  some  time  prior  to  their  making  the  contract 

Where  there  is  a  special  contract  to  carry  within  a  prescribed  time,  the  carrier  is 
held  to  a  rigid. performance  of  it,  and  is  not  excused  even  by  inevitable  necessity, 
unless  he  has  provided  against  it  by  positive  stipulation. 

Appeal  by  defendants  from  a  judgment  of  the  Marine  Court  at 
general  term.  The  action  was  brought  to  recover  damages  for  the 
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non-delivery  of  fifty  boxes  of  fruit  entrusted  to  the  defendants  at 
the  city  of  New  York,  to  be  transported  to  Milwaukee.  Fifty  boxes 
were  delivered  to  the  defendants  for  transportation  on  the  9th  of 
April,  1856,  and  the  other  hundred  boxes  were  delivered  to  them 
on  the  26th  of  April,  1856.  By  the  receipts,  given  by  the  defend- 
ants at  the  time,  they  contracted  to  transport  the  ftmit  and  deliver 
it  at  the  depot  of  the  railroad  in  Milwaukee  within  twelve  days  from 
the  date  of  the  receipts  respectively,  Sundays^,  accidents-,  and 
casualties  beyond  their  control  excepted ;  or  pay  five  cents  per 
100  lbs.  per  day  for  each  day  the  goods  were  delayed  beyond 
contract  time ;  all  claims  for  damages  to  bepresentecC  at  the  New 
York  oflice  for  settlement  The  receipts  further  provided  that 
the  defendants  would  not  be  liable  for  injury  to  any  articles  of 
freight  during  the  course  of  transportation  occasioned  by  the 
weather,  or  accidental  delays,  or  natural  tendency  to  decay;  nor 
would  their  guaranty  of  special  dispatch  cover  cases  of  unavoid* 
able  or  extraordinary  casualty ;  nor  would  they  hold  themselves 
liable,  as  forwarders,  for  such  articles  after  their  arrival  at  the 
place  of  their  destination;  and  that  certain  articles  specified,  in- 
cluding fruit,  would  only  be  taken  at  the-  owner's  risk  of  frac- 
ture or  injury  during  the  course  of  transportation,  loading,  and 
unloading,  unless  specially  agreed  to  the  contrary. 

The  goods  were  not  delivered  within  the  prescribed  time.  Six 
boxes  of  the  first  fifty  were  never  delivered.  The  remaining  forty 
four  boxes  were  not  received  by  the  consignee  until  the  8th  and 
9th  of  May— twenty-nine  days  from  their  receipt  by  the  company. 
The  fruit  was  then  decayed,  and  nearly  ruined.  The  secohd  lot 
arrived  on  the  17th  and  21st  of  May,  from  twenty-one  to  twenty- 
five  days  after  their  receipt,  and  was  also  badly  spoiled.  The 
facts  constituting  the  cause  of  the  detention  are  fully  stated  in  the 
opinion  of  the  court.  Judgment  was  rendered  for  the  plaintiff 
for  $475.00  damages,  being  the  loss  in  the  value  of  the  fruit,  and 
the  five  cents  per  day  per  100  pounds  named  in  the  contract. 
This  judgment  was  affirmed  at  the  general  term  of  the  Marine 
Court,  and  the  defendants  appealed. 
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Luther  R.  Marsh,  for  the  appellants, 

L  The  rights  of  the  parties  are  to  be  adjudged  according  to  the 
written  contracts.  The  defendants  had  a  right  to  enter  into  them, 
and  to  define  or  restrict  their  liability. 

Common  carriers,  even,  may  do  this.  The  Mer.  MuL  Ins.  Co. 
v.  CJiase,  1  E.  D.  Smith's  Bep.  115;  Davidson  v.  Oraliam — Ohio 
case,  Am.  Law  Keg.,  vol.  3,  No.  5,  p.  291 ;  Dorr  v.  Ar.  J.  &  Nav- 
igation Co.,  1  Kernan  B,  485.  But  expressmen  or  forwarders, 
like  these  defendants,  are  not  within  such  restrictions  as  yet  exist 
against  common  carriers.  12  J.  B.  232  ;  Hersfield  v.  Adams,  19 
Barb.  K.  577.  It  was  admitted,  in  this  case,  that  the  defend- 
ants do  not  own,  and  are  not  interested  in,  the  lines  or  routes  by 
which  the  freight  they  cany  is  transported,  nor  in  the  vehicles 
by  which  the  same  is  carried. 

IL  The  defendants,  according  to  their  contract,  are  not  liable 
at  all  to  the  plaintiff.  1.  The  contract  is  "  to  deliver  at  the  depot 
of  the  RIL  in  Mihoaukec."  No  breach  of  this  contract  is  shown. 
The  plaintiff  has  not  shown  that  the  goods  did  not  all  arrive  at 
the  depot  within  the  contract  time.  The  consignee  is  the  only  one 
who  testified  on  this  subject,  and  he  only  speaks  of  the  time  he 
received  the  fruit,  or  of  the  time  it  arrived  at  his  store  or  possession. 
He  does  not  show  that  he  called  for  it  at  the  depot — the  place  of 
delivery — at  the  expiration  of  the  contract  time,  or  at  any  time 
after,  till  the  time  he  received  it  "  There  must  be  some  evi- 
dence "  (even  against  a  common  carrier)  "  of  the  non-delivery 
according  to  the  requirements  of  the  bill  of  lading."  1  Car.  &  P. 
110;  11 E  Com.  Law.  R  833;  5  AdoL  &  Ell.  643 ;  2  Greenleaf  s 
Ev.,  p.  218;  Angell  on  Carriers,  470.  2.  The  defendants  are  not 
liable  for  any  injury  by  decay  of  the  fruit.  The  contract  expressly 
makes  the  conditions  and  the  rules  appended  to  it  a  part  thereof. 
The  3d  rule  and  condition  is,  that  the  company  will  not  hold 
itself  liable  at  all  for  injury  to  any  article  of  freight,  during  the 
course  of  transportation,  occasioned  by  natural  tendency  to  decay. 
And  the  4th  rule  and  condition  is,  that  "fruit"  among  certain 
other  enumerated  articles,  "  will  only  be  taken  at  the  owner's 
risk  of  injury  during  the  course  of  transportation,  loading  and 
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unloading,  unless  specially  agreed  to  the  contrary."  Either  of 
these  conditions  exempts  the  defendants  from  all  liability  for  the 
decay.  8.  The  only  liability  there  can  be  of  the  defendants  is 
for  the  delay,  if  any,  over  the  contract  time,  at  the  stipulated  price 
of  five  cents  per  100  pounds  per  day.  As  to  this,  we  say :  a.  No 
delay  is  proved,  as  we  have  shown  under  the  first  subdivision  of 
this  point  It  does  not  appear  but  that  they  arrived  at  the  point" 
of  destination,  the  depot,  in  due  time.  b.  If  there  was  any  de- 
lay, it  was  occasioned-  by  causes  not  within  the  defendants'  con- 
trol, and  comes  within  the  meaning  of  the  3d  condition  and  rule. 
By  that  the  defendants  stipulate  that  they  shall  not  be  liable  "at 
all  for  any  injury  to  any  articles  of  freight,  during  the  course  of 
transportation,  occasioned  by  accidental  delay."  4.  It  is  stipulated 
that  "  all  claims  for  damages  shall  be  made  at  the  New  York 
office  only."  This  is,  by  the  contract,  a  condition  precedent  to 
any  liability  of  the  defendants.  Such  is  the  agreement  There 
ia  no  proof  whatever  that  any  such  claim  was  made  at  the  New 
York  office.  No  proof  but  what  it  would  have  been  paid  if  it 
had  been  presented  there.  The  defendants  had  a  right  to  protect 
themselves  against  ruinous  litigation  by  the  stipulation  that  if  the 
party  had  any  claims  for  damage,  he  should  first  present  the 
same  to  them,  at  headquarters,  so  that  they  could  investigate, 
and,  if  liable,  pay  without  the  expenses  of  suit  This  is  twice 
stipulated  for,  showing  unusual  stress  upon  it. 

Slillwell  &  Swain,  for  the  respondents. 

L  The  defendants  are  common  carriers,  and,  as  such,  are  liable 
for  the  damage  in  question,  notwithstanding  the  restrictions  print- 
ed on  the  back  of  the  bills  of  lading.  1.  They  describe  them- 
selves as  the  Union  Express  Company,  between  New  York  and 
Milwaukee,  and  contract  to  transport  merchandise  between  these 
two  points  at  fixed  rates  of  freight  This  constitutes  them  com* 
mon  carriers,  whether  they  are  interested  in  the  vehicles  in  which 
the  goods  are  transported  or  not.  Wilcox  v.  Parmlee,  8  Sand.  B. 
610 ;  Fairchild  v.  Sbcumb,  19  Wend.  32g.  2.  As  common  car- 
riers, they  could  not  limit  their  common  law  liability,  except  by 
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special  contract  Before  a  shipper  can  be  bound  by  any  notice 
printed  on  the  bill  of  lading,  it  must  appear  that  his  attention 
was  called  to  the  restriction,  and  that  he  assented  to  it  Dorr  v. 
N.  J.  S.  Nuv.  Co.,  1  Kernan,  486,  and  cases  cited.  8.  A  party  who 
delivers  perishable  goods  to  a  carrier,  and  stipulates  for  their  de- 
livery within  a  given  time,  is  not  to  be  presumed  to  have  assented 
to  a  condition  that  the  carrier  should  not  be  liable  for  neglect  to 
deliver  the  goods  until  they  were  lost  by  decay. 

II.  Whether  the  defendants  are  common  carriers  or  forward* 
ers,  they  are  liable  for  a  breach  of  their  special  contract  to  deliver 
these  goods  at  Milwaukee  in  twelve  days.  1.  The  plaintiff  proved 
by  the  consignee  that  he  did  not  receive  the  goods  until  thirty 
days  after  they  left  New  York.  The  agent  does  not  pretend 
that  they  arrived  sooner,  but  accounts  for  the  delay.  If  the 
goods  arrived  sooner,  the  defendants  should  have  notified  the 
consignee  thereof  Goods  must  either  be  delivered  to  the  con* 
signee  personally,  or  he  must  be  notified  of  their  arrival.fl]  Fisk 
v.  Newton,  1  Denio,  45;  Gibson  v.  Culver,  17  Wend.  805;  Price 
v.  Powell,  S  Comet  822.  2.  The  delay  was  clearly  negligent 
8.  Even  an  express  assent  by  the  shipper  to  the  restrictions  en- 
dorsed on  the  bills  of  lading,  would  not  relieve  the  defendants 
from  liability  for  -their  tortious  or  grossly  negligent  acts.  4.  The 
conditions  printed  on  the  back  of  the  bills  of  lading,  by  which 
the  defendants  restrict  their  liability  for  decay  during  the  course 
of  transportation,  must  be  considered  as  qualified  by  the  written 
contract  to  deliver  them  in  twelve  days. 

III.  The  defendants  are  liable  for  all  the  damages  occasioned 
by  the  delay,  and  are  not  restricted  to  the  five  cents  for  each  100 
pounds  per,  day.  The  stipulation  to  pay  five  cents  for  each  100 
pounds  per  day,  for  delay  beyond  the  stipulated  time,  was  intend 
ed  as  compensation  for  the  delay  in  the  delivery  of  the  goods 
only,  and  not  for  any  damage  to  the  goods  themselves  occasioned 
thereby,  and  the  plaintiff  is  entitled  to  recover  this,  in  addition 
to  his  other  damage. 

[1]  See  Rowland  v.  MUn,  post. 
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IV.  The  bringing  of  the  suit  against  the  defendants  at  New 
York,  is  a  sufficient  presentment  at  the  New  York  office  of  the 
claim  for  damage.  If  the  defendants  were  ready,  before  suit 
brought,  to  pay  the  claim  upon  presentation  at  the  New  York 
office,  they  should  have  pleaded  that  feet,  and  followed  it  up  by 

a  tender  in  court. 

i 

By  the  Court,  Daly,  First  Judge. — The  defendants  claim  to 
be  exempt  from  liability  upon  the  ground  that,  as  expressmen, 
they  are  merely  forwarders,  and  not  common  cafrriers ;  and  we 
are  referred  to  the  case  of  Hersfield  v.  Adams  (19  Barb.  577),  as 
authority  for  the  proposition  that  express  companies,  who  agree 
to  transport  goods  or  packages  from  place  to  place,  for  hire,  in 
the  ordinary  and  approved  means  of  conveyance,  who  are  not 
owners  of,  nor  interested  in,  the  vessels,  boats,  or  other  convey- 
ances by  which  the  goods  are  transported,  are  not  common  car- 
riers, but  mere  forwarders,  subject  to  no  greater  liability  than 
ordinary  bailees  for  hire.  The  case  is  a  special  term  decision, 
ion  given  by  the  late  Justice  Morris,  and  this  point  was  not 
essential  to  its  determination,  as  the  defendants  had  limited 
their  liability  by  a  written  contract,  which  they  might  do  as  com- 
mon carriers.  Dorr  v.  N.  J.  S.  Nav.  Co.,  1  Kernan,  485.  No 
authority  was  cited  for  the  opinion  expressed,  which  proceeded, 
in  my  judgment,  from  the  want  of  a  due  consideration  of  what 
is  sufficient  in  law  to  constitute  a  common  carrier.  It  is  a  call- 
ing very  distinct  from  that  of  a  forwarder.  A  forwarder  is  one 
who,  for  a  compensation,  takes  charge  of  goods  entrusted  or 
directed  to  him,  and  forwards  them,  that  is,  puts  them  on  their 
way  to  their  place  of  destination  by  the  ordinary  and  usual  means 
of  conveyance,  or  according  to  the  instruction  he  receives.  Plait 
v.  Hibbard,  1  Cow.  499 ;  Ackky  v.  Kellogg,  8  Cow.  223 ;  Brown 
v.  Denison,  2  Wend.  593.  Where*  he  has  a  warehouse  for  the 
reception  and  safe  keeping  of  the  goods  until  they  can  be  for- 
warded, he  unites  the  two-fold  occupation  of  warehouseman  and 
forwarder,  which  is  the  usual  mode  of  conducting  the  business 
in  this  country.    His  compensation  is  limited  to  his  care  and 
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trouble,  and  the  charges  paid  by  him,  in  receiving,  keeping  and 
duly  forwarding ;  and,  when  he  has  placed  the  goods  in  the  course 
of  transit  by  the  proper  conveyance,  his  duty  is  at  an  end.  His 
occupation  is  further  distinguished  from  that  of  the  carrier  by 
the  circumstance  that  he  has  no  interest  in,  and  receives  no  part 
of,  the  compensation  that  is  paid  for  the  carriage  and  due  deliv- 
ery of  the  goods.  A  common  carrier  is  one  who,  for  a  reward, 
undertakes  to  carry  goods  for  persons  generally  as  a  public  em- 
ployment, or,  in  the  language  of  Mr.  Justice  Story,  "  one  who 
holds  himself  out  as  ready  to  engage  in  the  transportation  of 
goods  for  hire  as  a  business,  and  not  as  a  casual  occupation  pro 
hoc  vice."  Story  on  Bailment,  §  495.  An  express  company, 
therefore,  who  hold  out  to  the  public  that  they  will  take  goods 
or  parcels  to  be  delivered  at  certain  points  or  places,  and  who 
receive,  or  are  to  receive,  the  compensation  that  is  paid  for  the 
carriage  and  delivery,  are  common  carriers,  and  it  is  wholly  im- 
material whether  they  own  or  are  interested,  or  not,  in  the  con- 
veyances by  which  the  goods  are  transported,  as  it  is  the  receipt, 
or  the  right  to,  the  freight  or  charge  for  the  carriage,  together 
with  the  public  nature  of  their  employment,  that  makes  them 
common  carriers.  The  defendants  in  this  case  acknowledge,  in 
writing,  that  they  had  received  certain  packages,  which,  by  the 
writing,  they  agreed  "  to  deliver  at  the  depot  at  Milwaukee  on 
the  payment  of  freight  according  to  the  conditions  of  the  com- 
pany's tariff,  classification  and  rules,"  which  were  endorsed  upon 
the  receipt,  and  made  a  part  of  it  This  was  engaging,  as  com- 
mon carriers,  to  deliver  the  goods  at  the  depot  at  Milwaukee,  and 
subjected  them  to  all  the  obligations  incident  to  that  employment, 
except  so  fer  as  they  had  limited  their  liability  by  express  stipu- 
lation. 

By  their  contract  they  agreed  to  deliver  each  package  receipted 
for,  in  twelve  days  after  the  date  of  the  receipt,  stipulating  against 
accidents  and  casualties  beyond  their  control,  and  particularly 
that  their  "  guaranty  of  special  despatch  "  should  not  "  cover 
cases  of  unavoidable  or  extraordinary  casualty."  They  also  pro- 
vided that  "fruit "  (which  the  packages  contained)  should  be  "at 
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the  owner's  risk  of  fracture  or  injury  during  the  course  of  trans- 
portation, loading,  and  unloading."  That  they  would  not  be 
liable  for  injury  to  any  articles  of  freight  during  the  course  of 
transportation,  occasioned  by  the  weather,  or  accidental  delays, 
or  natural  tendency  to  decay.  That  they  would  pay  five  cents 
per  100  pounds  per  day  for  each  day  the  goods  were  delayed  be* 
yond  contract  time,  if  not  delivered  as  per  agreement;  and  that 
all  claims  for  damages,  overcharges,  or  any  other  cause,  should 
be  made,  and  presented  for  settlement  at  their  office  in  New  York. 
These  stipulations  and  limitations  of  liability  they  had  a  right 
to  make,  and  the  rights  of  the  parties  are  to  be  adjusted  in  accord- 
ance with  them. 

The  witness  Douglass  swears  that  the  100  boxes  of  oranges 
receipted  for  by  the  defendants  on  the  26th  of  April,  1856,  ar* 
rived  on  the  17th  and  21st  of  May,  1856.  Of  the  lot  of  fifty  boxes 
receipted  for  by  the  defendants  on  the  9th  of  April,  1856,  forty- 
four  boxes  were  received  by  the  consignees  on  the  8th  and  9th  of 
May,  1856.  The  six  remaining  boxes  have  not  been  accounted 
for. 

The  precise  time  of  the  arrival  of  the  100  boxes  has  been 
proved ;  but,  in  respect  to  the  forty-four  boxes,  it  is  urged  that 
proof  of  the  time  of  their  receipt  by  the  consignees  is  not  proof  of 
the  time  of  their  arrival ;  and  that,  for  all  that  has  been  shown 
upon  the  part  of  the  plaintifF,  they  may  have  arrived  within  the 
contract  time.  As  this  action  is  for  damages  occasioned  by  the 
neglect  or  failure  of  the  defendants  to  transport  and  deliver  the 
property  within  the  prescribed  time,  it  is  of  course  incumbent 
upon  the  plaintiff  to  show  a  breach  of  the  contract  The  goods 
were  to  be  delivered  at  the  depot  at  Milwaukee,  and,  as  a  general 
rule,  where  freight  is  to  be  delivered  at  a  wharf,  depot,  or  desig- 
nated place,  and  the  consignee  is  not  there  to  receive  it,  it  is  the 
duty  of  the  carrier  to  notify  the  consignee  of  its  arrival.  Gibson 
v.  Culver,  17  Wend.  305 ;  Fish  v.  Newton,  1  Denio,  45  ;  Price  v. 
Powell,  3  Comst  822 ;  Angell  on  Carriers,  §§  815,  316.  In  this 
case,  the  consignees  at  Milwaukee  were  denoted  upon  the  bill  of 
lading  simply  by  initials.     This  may  give  rise  to  some  doubt  as 
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to  whether  the  direction  was  sufficient  to  impose  this  duty  on  the 
defendants,  which  I  shall  not  stop  to  consider,  as  the  objection 
raised  may  be  otherwise  disposed  o£ 

The  exact  time  of  the  arrival  of  the  forty-four  boxes  being  a 
matter  peculiarly  within  the  knowledge  of  the  defendants,  very 
slight  evidence  on  the  part  of  the  plaintiff  in  respect  to  the  time 
of  their  arrival,  was  sufficient  to  throw  the  onus  upon  the  defend- 
ants of  showing  when  they  arrived.  One  of  the  consignees  hav- 
ing testified  that  he  received  them  on  the  8th  and  9th  of  May,  I 
think  the  justice  was  warranted  in  concluding  that  they  had 
arrived  about  that  time.  This  witness9  testimony  was  taken  de 
bene  esse,  and  reduced  to  writing.  In  one  part  of  it,  he  uses  the 
word  "  received  n  on  the  17th  and  21st  of  May,  as  applied  to  the 
100  boxes,  and,  when  asked  again  when  they  were  received,  he 
answers  they  arrived  on  the  17th  and  21st  of  May.  This  was 
evidence,  in  respect  to  that  lot,  that  he  received  them  on  the 
respective  days  of  their  arrival.  It  was  therefore  some  evidence 
to  warrant  the  inference  that  the  same  thing  took  place  in 
respect  to  the  other  lot — that  is,  that  they  arrived  on  the  8th 
and  9th  of  May,  the  days  when  the  witness  received  them ;  or, 
if  not,  the  testimony  of  the  witness  is  susceptible  of  this  inter- 
pretation, from  the  manner  in  which  he  uses  the  word,  that  he 
meant,  by  "received,11  "  arrived."  In  either  way,  it  was  sufficient, 
in  my  judgment,  to  require  at  the  hands  of  the  defendants  proof 
if  the  fact  was  otherwise,  as  they  had  knowledge,  through  their 
agents,  of  the  exact  time  of  the  arrival ;  and  as  the  witness  was 
examined  de  bene  esse  more  than  twenty  days  before  the  trial,  they 
cannot  claim  to  have  been  taken  by  surprise.  Proof  by  the  con- 
signee, also,  that  he  received  but  forty-four  boxes,  was,  for  the 
same  reason,  sufficient  prima  facie  that  the  remaining  six  boxes 
had  not  been  delivered ;  sufficient  at  least  to  require  from  the 
defendants  proof  that  they  had  been  delivered,  if  such  was  the 
fact.    For  the  six  boxes,  then,  the  defendants  were  liable. 

Eegarding  the  evidence  of  the  time  of  the  arrival  of  the  other 
boxes  as  sufficient,  it  was  incumbent  upon  the  defendants  to 
account  satisfactorily  for  their  delay  in  not  delivering  them  within 
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the  contract  time ;  for,  if  the  goods  were  deteriorated  or  injured 
in  consequence  of  that  delay,  the  plaintiff  was  entitled  to  be  com- 
pensated  for  the  damage  sustained.  It  is  urged  that,  as  the  boxes 
contained  fruit,  which,  by  the  agreement,  was  to  be  "  at  the 
owner's  risk  of  fracture  or  injury  "  during  the  course  of  trans- 
portation, or  of  loading,  or  unloading ;  and,  as  the  defendants 
were  not  to  be  liable  for  the  natural  tendency  of  any  article  to 
decay,  they  were  not  responsible  for  the  rotten  and  damaged 
condition  in  which  the  oranges  and  lemons  were  when  they  were 
delivered  at  Milwaukee.  This  must  be  understood,  however,  as 
applying  to  decay  or  injury  to  which  the  fruit  might  be  subject 
daring  the  prescribed  time  within  which  the  defendants  under* 
took  to  deliver  it  at  Milwaukee.  It  was  a  perishable  article,  and 
it  would  be  absurd  to  say  that,  if  it  perished  by  reason  of  the 
defendants'  neglect  to  perform  their  contract,  they  would  not,  in 
consequence  of  this  stipulation,  be  answerable  for  the  loss.  It 
was  in  evidence  that  the  oranges  and  lemons  were  in  good  order 
at  the  time  of  shipment,  and  that,  with  the  weather  that  prevail- 
ed in  the  months  of  April  and  May,  1856,  oranges  would  keep  for 
25  days,  and  that  then  they  would  decay  very  rapidly.  If  kept 
or  delayed,  then,  upon  their  carnage,  much  over  that  time,  their 
decay  and  total  loss  was  inevitable ;  and  it  would  be  doing  the 
greatest  violence  to  language  to  suppose  that,  under  an  agreement 
to  transport  them  in  twelve  days,  the  parties  meant,  by  "  injuries 
in  the  course  of  transportation,"  or  "  natural  tendency  to  decay," 
injuries  or  decay  after  that  time,  arising  from  the  defendants' 
neglect  to  transport  and  deliver  them.  In  other  words,  that  the 
defendants  might,  with  impunity,  neglect  to  perform  their  con- 
tract until,  from  the  perishable  nature  of  the  property,  it  became 
entirely  worthless.  It  is  not  to  be  supposed  that  any  public  car- 
rier would  deliberately  put  forth  such  a  reservation  in  favor  of 
his  own  negligence ;  or,  if  he  did,  that  any  owner  of  property 
would  agree  that  it  might  be  transported  upon  such  terms.  Even 
if  no  time  had  been  agreed  upon,  the  defendants  would  have  been 
bound  to  have  completed  their  contract  within  a  reasonable  time, 
and,  if  they  had  failed  to  do  it  within  that  time  without  legal 
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excuse,  and  the  property  afterwards,  and  before  delivery,  had 
become  injured  from  its  natural  tendency  to  decay,  they  would 
have  had  to  make  good  the  loss.  The  transportation  contem- 
plated by  such  agreements,  is  a  transportation  within  the  time 
prescribed,  or  within  a  reasonable  time,  during  which  period,  in- 
cluding the  period  of  loading  and  unloading,  the  enumerated 
articles  are  at  the  owner's  risk  of  fracture  or  injury ;  and,  as  res- 
pects all  other  property,  the  defendants,  within  that  period,  are 
not  liable  for  injuries  occasioned  by  the  weather,  natural  tendency 
to  decay,  or  accidental  delays. 

It  is  further  urged  that  the  agreement  of  the  defendants  to  pay 
five  cents  per  100  pounds  per  day  for  each  day  the  goods  might 
be  delayed  beyond  contract  time,  is  the  extent  of  their  liability 
for  any  damage  or  injury  to  the  property.  But  this  is  an  agree- 
ment to  pay  a  certain  sum  for  each  day's  delay  in  the  delivery, 
and  is  recoverable  where  the  defendants  deliver  the  goods  after 
the  contract  time,  though  in  as  perfect  a  state  as  they  received 
them.  It  is  not  an  agreement  to  pay  for  loss  or  damage,  but  is 
recoverable  whether  loss  or  damage  is  sustained  or  not  The 
owner  may  actually  sustain  no  loss.  The  goods  may  have  largely 
increased  in  value  at  the  time  of  their  actual  delivery,  and  yet 
this  sum,  which  the  defendants  contracted  to  pay  in  a  certain 
contingency  founded  upon  the  consideration  of  the  payment  to 
them  of  the  stipulated  freight,  would  be  due  and  payable.  Sup- 
pose the  goods  to  have  been  lost  through  the  defendants'  negli- 
gence, in  that  they  were  unable  to  make  any  delivery  at  all ;  is 
this  per  diem  allowance  to  be  a  perpetual  charge  upon  the  de- 
fendants? What  construction  would  be  given  to  this  provision 
in  such  a  case.  Would  it  be  regarded  as  the  mode  or  rate  at 
which  the  plaintiff  was  to  be  compensated  for  his  loss  and  dam- 
age? Clearly  not;  but  as  applicable  only  to  cases  where  the 
property  was  delivered  uninjured,  but  after  the  contract  time. 
This,  in  my  judgment,  would  be  the  fair  and  legal  interpretation 
of  it. 

The  plaintiff  having  shown  that  there  was  a  delay  of  nine  days 
in  delivering  the  forty-four  boxes  of  the  first  lot ;  that  the  re- 


NEW  YORK-JUNE,  1858.  81 

Place  v.  Union  Express  Co. 

maining  six  boxes  of  that  lot  had  not  been  delivered ;  that  there 
was  a  delay  of  sixteen  days  in  the  delivery  of  the  second  lot; 
that  some  of  the  boxes  were  broken,  and  the  fruit  had  run  out; 
together  with  the  market  value  of  the  goods  at  Milwaukee  at  the 
time  when  they  were  to  be  delivered,  and  the  extent  to  which 
they  had  depreciated  in  value  from  rot  or  decay  when  they  were 
delivered ;  had,  in  my  judgment,  established  a  case  which  enti- 
tled him  to  recover.  The  evidence  was  sufficient  to  warrant  the 
justice  in  concluding  that  the  decay  and  injury  of  the  fruit  was 
the  result  of  the  delay  in  its  delivery.  It  is  insisted  that  as,  by 
the  agreement,  all  claims  for  damages  were  to  be  presented  at 
the  New  York  office  for  settlement,  it  was  incumbent  upon  the 
plaintiff,  as  a  condition  precedent  to  the  defendants'  liability,  to 
show  that  he  presented  his  claim  for  settlement  at  that  office,  and 
that,  without  proof  of  that  fact,  he  could  not  maintain  this  suit. 
This  reservation,  however,  is  no  stronger  than  that  contained  in 
a  promissory  note  which  the  maker  promises  to  pay  upon  de- 
mand ;  in  respect  to  which  it  has  been  held  that  the  commence- 
ment of  the  suit  is  a  sufficient  demand ;  or  which  the  maker  prom- 
ises to  pay  on  a  particular  day  at  a  particular  place,  in  which  it 
is  not  necessary  to  aver  or  prove,  to  charge  him,  that  a  demand 
was  made  at  the  time  and  place.  His  readiness  to  pay  at  the 
time  and  place,  or  at  the  commencement  of  the  suit,  is  matter  of 
defence  which  goes  only  to  the  question  of  interest  and  costs,  and 
not  to  the  cause  of  action,  of  which  he  must  avail  himself  by 
pleading  the  fact  specially,  and  bringing  the  money  into  court. 
Haxtun  v.  Bisfiop,  8  Wend.  21 ;  Wahot  v.  Van  Sardvord,  17  John. 
248 ;  Green  v.  Goings^  7  Barb.  652.  The  defendant's  answer  here 
was  a  general  denial,  and  it  does  not  appear  that  he  made  any 
tender  in  the  court  below  of  the  amount  which  the  plaintiff  re- 
covered, or  admitted  that  he  was  liable  at  all  for  any  amount. 

The  remaining  question  in  this  case,  is  whether  the  evidence 
offered  by  the  defendants  established,  in  the  language  of  their 
agreement,  that  the  delay  was  accidental,  or  the  result  of  una- 
voidable or  extraordinary  casualty.  They  proved  that  they  sent 
the  goods  by  the  N.  Y.  Central  Railroad,  the  Suspension  Bridge, 
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and  the  Great  Western  Railroad,  through  Canada,  and  that  they 
had  no  arrangement  with  any  other  road.  That  in  March,  April 
and  May,  1856,  the  Great  Western  road  was  not  able  to  take 
freight  as  fast  as  the  New  York  Central  could  deliver  it.  That 
the  Great  Western  road  was  building  a  new  freight-house  on  the 
Canada  side,  and  that  there  was  some  disarrangement  of  the  road. 
That  that  road  was  at  least  ten  days  behind,  upon  an  average. 
That  in  those  months  there  was  a  great  accumulation  of  freight 
at  the  bridge.  Some  freight  lay  there  ten  or  fifteen  days.  That 
the  cause  was  a  snow  storm,  the  building  of  the  freight-house  on  the 
Canada  side,  and  the  disarrangement  of  the  Great  Western  road. 
That  they  could  have  sent  the  freight  by  another  route,  the  New 
York  and  Erie  Railroad,  but  they  had  no  arrangements  with  that 
route.  Even  if  this  evidence  was  sufficiently  specific  and  certain 
to  show  that  the  delay  in  the  delivery  of  these  particular  goods, 
proceeded  from  the  causes  above  stated,  it  did  not  show  that  it 
was  the  result  of  accidents  or  casualties  beyond  the  defendants' 
control.  Engaged,  as  the  defendants  were,  in  the  transportation 
of  goods  as  a  business,  it  was  their  duty  to  know  the  condition 
and  possibilities  of  transport  afforded  by  the  routes  which  they 
selected  before  entering  into  an  express  contract  to  transport 
goods  within  a  stipulated  number  of  days,  especially  as  the  causes 
which  they  now  set  up  as  their  excuse,  were  not  of  sudden  de- 
velopment or  temporary  duration,  but  extended  over  a  period  ot 
three  montha  The  chief  causes,  the  disarrangement  and  want  ot 
facilities  on  the  Great  Western  road,  they  knew,  or  should  have 
known.  One  of  the  members  of  their  company  was  at  the  Sus- 
pension Bridge  in  March,  to  attend  to  the  getting  of  the  freight 
through  for  the  company.  In  the  latter  part  of  March  there  was 
a  large  accumulation  of  freight  at  the  bridge,  and  while  he  was 
there,  there  was  a  snow  storm  that  stopped  the  cars  on  the  Cen- 
tral side.  He  was  there  again  between  the  18th  and  23d  of  April, 
some  days  before  the  last  of  the  two  lots  were  shipped,  and  the 
Great  Western  Railroad  Company  having  built  a  new  depot  for 
the  transfer  of  freight,  they  had  not  got  their  tracks  laid,  and, 
instead  of  sending  on  100  cars  a  day,  as  they  anticipated,  they 
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could  only  send  80  or  40.  All  this,  it  would  seem,  was  known 
to  the  defendants,  or  to  the  member  of  their  company  whose 
business  it  was  to  attend  to  getting  the  freight  through,  and  who, 
by  his  own  statement,  knew  the  capacity  of  the  roads  which  the 
defendants  made  use  of  for  carrying  freight  in  April  and  May. 
The  route  being  thus  obstructed,  the  defendants  ought  not  to 
have  made  such  contracts,  or,  making  them,  they  should  have 
sent  the  goods  by  another  route.  Their  witness  testified  that  the 
fruit  could  have  been  sent  by  the  New  York  and  Erie  Railroad. 
It  is  suggested  that  that  road  may  have  been  obstructed  also.  If 
it  was,  it  was  for  them  to  show  it ;  for  them  to  make  out  that 
the  delay  was  unavoidable — the  result  of  causes  beyond  their 
control.  With  a  knowledge  on  the  part  of  a  member  of  their 
company  that  the  route  was  obstructed  in  March,  that  there  was 
a  large  accumulation  of  freight  at  the  Suspension  Bridge  in  the 
latter  part  of  March,  they  saw  fit,  on  the  9th  of  April,  to  enter 
into  a  contract  to  deKver  at  Milwaukee  in  twelve  days,  which, 
with  culpable  ignorance  or  actual  knowledge,  they  undertook  to 
execute  by  sending  the  goods  by  a  route,  the  condition  of  which, 
according  to  the  showing  of  their  defence,  was  such  that  they 
could  not  be  transported  within  that  time.  They  either  contract- 
ed to  do  what  they  knew  to  be  impossible,  or,  being  possible, 
neglected  to  avail  themselves  of  a  route  by  which,  according  to 
their  own  witness,  the  goods  might  have  been  sent  If  there  was 
any  difficulty  or  obstruction  upon  that  route,  it  was  for  them  to 
prove  it  They  did  the  same  thing  again,  and  under  the  same 
state  of  things,  on  the  26th  of  April,  and  all  that  need  be  said  is 
that  they  must  answer  for  the  consequences. 

Where  there  is  an  express  contract  to  carry  within  a  prescrilwX 
time,  the  carrier  is  held  to  a  rigid  performance  of  it,  and  is  not 
excused  even  by  inevitable  necessity,  unless  he  has  provided 
against  it  by  express  stipulation.  Angell  on  Carriers,  §  294. 
On  such  a  contract,  no  cause  of  delay  can  be  pleaded  except  it 
has  been  distinctly  reserved  and  named  in  the  contract.  The 
causes  provided  against  in  the  contract  are  accidents  or  casualties 
beyond  the  defendants'  control ;  or,  as  it  is  expressed  in  another 
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part  of  the  writing,  cases  of  unavoidable  or  extraordinary  casu- 
alty. They  did  not  establish  that  the  delay  was  beyond  their 
control,  or  the  result  of  unavoidable  casualty.  For  all  that  ap- 
peared, it  was,  or  may  have  been,  in  their  power  to  have  trans- 
ported the  goods  within  the  twelve  days. 
Judgment  affirmed 


Philologos  Hollky  v.  Hbnby  D.  Towisbbkd. 


T.,  tbe  owner  of  oertam  real  estate,  agreed  with  Ha,  a  broker,  to  pay  him  a  commis- 
sion if  he  would  ptocure  a  purchaser  for  the  pr^^  On  that 
day,  Ho.  informed  T.  that  he  was  unable  to  procure,  a  purchaser.  He  afterwards 
informed  HL,  another  broker,  that  the  lots  were  for  sale.  Hi.  procured  a  purchaser, 
but  T.  refused  to  pay  him  any  commissions,  and  HL  received  his  compensation 
from  the  purchaser. 

Held,  that  Ho.  was  not  entitled  to  recover  commissions  from  T.— Bbady,  J.,  <ttt» 


I.  The  employment  of  Ho.  by  T.  was  at  an  end  at  the  time  when  he  informed  T.  that 
he  was  not  able  to  procure  a  purchaser. 

II.  Nor  did  he,  in  fact,  procure  the  purchaser.  He  merely  informed  another  broker 
that  the  defendant  had  the  lots  for  sale,  and  that  broker  procured  the  purchaser. 

A  party  ia  not  entitled  to  recover  a  oommission  from  the  owner  of  real  property  for 
informing  a  broker  that  such  property  is  for  sale,  although  a  purchaser  is  after- 
wards procured  by  such  broker. 

Appeal  by  defendant  from  a  judgment  of  the  Fourth  District 
Court  The  action  was  brought  to  recover  for  broker's  commis- 
sions. Judgment  was  rendered  for  the  plaintiff  The  facts  in 
the  case  are  fully  stated  in  the  opinions  of  the  court 

William  R  Martin,  for  the  appellant 

L.  J.  Qoodak,  for  the  respondent 
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Hilton,  J. — In  the  fell  of  1857,  the  defendant  owned  six  lots 
on  Forty-seventh  street,  in  this  city.  The  plaintiff's  son,  Byron 
if.  Holley,  called  to  inquire  their  price,  and  to  learn  what  com* 
missions  the  defendant  would  give  upon  a  sala 

The  testimony  is  conflicting  as  to  whether  or  not  B.  M.  Hol- 
ley stated  to  the  defendant  that  he  came  on  behalf  of  the  plain* 
tiff,  but  it  is  quite  evident,  from  the  letter  of  the  defendant  to  B. 
M.  Holley  in  evidence,  that  he,  and  not  the  plaintiff  was  the  per- 
son with  whom  the  defendant  supposed  he  was  dealing.  This 
negotiation  was  finally  ended  by  B.  M.  Holley  calling  upon  and 
informing  defendant  of  the  inability  of  Holley,  or  the  party  for 
whom  he  had  acted,  to  purchase  the  lots.  The  defendant  was 
then  justified  in  supposing  that,  as  the  negotiation  entered  upon 
by  Holley  had  ceased,  all  obligations  connected  with  or  incident 
to  it  were  at  an  end. 

Some  time  after,  a  Mr.  Higgins,  another  broker,  called  on  the 
defendant  respecting  these  lots,  having  been  informed  of  his 
ownership  by  Holley,  (whether  plaintiff,  or  his  son,  is  not  spe- 
cified.) Higgins  says  that  he  distinctly  told  defendant,  when 
he  called,  that  he  came  from  Holley ;  and  the  defendant  states 
directly  the  contrary.  But  whether  Higgins  so  stated  or  not,  is 
quite  immaterial,  because  he  and  the  defendant  agree  as  to  what 
subsequently  took  place  respecting  the  sale  and  commissions. 
Upon  Higgins  opening  the  conversation  with  the  defendant  res- 
pecting the  lots,  the  defendant  inquired  whether  commissions 
were  to  be  charged  him ;  being  answered  in  the  affirmative,  he 
at  once  declined  to  sell  on  the  terms  proposed.  Higgins  then 
left ;  and,  as  appears  from  the  testimony  of  the  witness  Day, 
having  in  the  meantime  secured  his  commissions  from  the  pur- 
chaser, called  the  day  after  on  the  defendant,  and  agreed  to  take 
the  lots  and  charge  no  commissions.  This  agreement  was  dis- 
tinctly reiterated  at  the  time  the  defendant  executed  and  deliv- 
ered to  Higgins  the  final  contract  of  sale,  and  in  the  presence  of 
the  subscribing  witness  Long. 

Under  these  circumstances,  it  seems  difficult  to  understand 
upon  what  principle  the  defendant  can  be  held  liable  to  the  plain- 
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tiff  for  commissions  on  the  sale.  Long  before  its  negotiation 
commenced,  any  contract  which  existed  between  the  plaintiff  and 
defendant  respecting  the  lots  was  put  an  end  to,  by  the  mutual 
understanding  of  the  parties  to  it ;  and  throughout  the  interview 
which  terminated  in  the  sale  finally  made,  it  was  distinctly  and 
expressly  agreed,  between  the  defendant  and  Higgins,  that  no 
commissions  were  to  be  expected  or  paid. 
The  judgment  should  therefore  be  reversed. 

Daly,  First  Judge.— I  agree  with  Judge  Hilton.  B.  M. 
Holley  testified  that  Townsend  told  him  that  the  lots  were  for 
sale,  and  that  he  would  pay  a  commission  of  one  per  cent.  Towns- 
end  testified  that  he  gave  B.  M.  Holley  until  Friday  to  see  what 
he  could  do,  upon  which  day  he  called  and  said  he  could  do 
nothing  with  the  lots.  Upon  this  point  there  is  no  conflict,  and 
it  is,  I  think,  decisive  of  the  case.  Even  if  B.  M.  Holley  told 
Townsend  that  he  came  from  the  plaintiff,  this  must  be  construed 
as  an  agreement  to  pay  a  commission  provided  a  purchaser  was 
procured  by  the  day  fixed.  On  that  day,  B.  M.  Holley  called 
and  told  Townsend  he  could  do  nothing,  and  the  employment 
was  at  an  end.  A  sale  was  afterwards  effected  through  Higgins, 
who  obtained  his  commission  from  the  purchaser,  Townsend 
having  refused  to  pay  him  a  commission.  The  plaintiff  did  not 
procure  the  purchaser.  He  merely  informed  another  broker  that 
the  defendant  had  the  lots  for  sale,  and  that  broker  procured  the 
purchaser,  and  sought  to  get  the  defendant  to  pay  him  a  commis 
sion  for  effecting  the  sale,  which  the  defendant  declined.  There 
was  no  employment  existing  when  the  plaintiff  informed  Higgins 
that  the  lots  were  for  sale,  and  a  man  is  not  entitled  to  a  com- 
mission from  the  owner  for  informing  a  broker  that  certain  lots 
are  in  the  market,  a  purchaser  for  which  is  afterwards  procured 
by  the  broker,  A  right  to  a  commission  must  be  founded  upon 
a  contract  express  or  implied,  and  none  existed  between  the  de- 
fendant and  the  plaintiff  when  Higgins  procured  the  purchaser. 

The  judgment  should  be  reversed. 
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Beadt,  J.,  dissenting. — It  does  not  appear,  from  the 
ant's  statement,  that  the  plaintiff  was  negotiating  a  sale  of  the  lots 
in  question  for  himself,  or  that  Byron  M.  Hoiley  was  acting  on 
his  own  behalf,  with  the  intent  of  purchasing  for  himself  All 
that  the  defendant  says,  having  any  reference  to  that  subject, 
is  that  be  never  saw  the  plaintiff  until  he  saw  him  in  court  at 
the  time  of  the  trial ;  and  that  Byron  M.  Hoiley  never  said,  or 
insinuated,  that  he  was  acting  for  plaintiff.  He  does  state,,  how- 
ever, that  he  gave  B.  M.  Hoiley  "  until  a  Friday  to  report  whether 
he  could  do  anything.  He  called  the  day  fixed,  and  said  he  could 
do  notfiing  with  the  lots."  Hoiley  swears  that  he  called  on  the 
defendant,  at  the  request  of  the  plaintiff  in  reference  to  the  lots 
in  question,  telling  defendant  at  the  time  that  the  plaintiff  sent 
him.  That  the  defendant  then  said  he  was  the  owner  of  the  lots, 
and  that  they  were  for  sale.  That  defendant  named  the  price, 
and  said  he  would  pay  a  commission  of  one  per  cent  Higgins 
swears  that  plaintiff  informed  him  of  the  lots,  and  that  he  went 
to  the  defendant  thereupon.  The  evidence  on  the  part  of  the 
plaintiff  proves  an  employment,  a  sum  agreed  upon  as  a  compen- 
sation,  and  that  the  defendant  was  benefitted  by  the  plaintiff's 
services  rendered.  The  defendant's  statement  corroborates  the 
evidence  of  B.  M.  Hoiley.  If  the  plaintiff  or  B.  M.  Hoiley  de- 
signed to  purchase,  and  applied  for  that  purpose,  the  defendant 
should  have  so  stated.  His  silence,  and  the  peculiar  phraseology 
used  by  him  in  giving  his  testimony,  justify  the  conclusion  that 
such  was  not  the  case.  The  evidence  of  Jones,  and  of  Higgins, 
in  reference  to  a  commission,  affecting  only  the  right  of  Higgins 
to  charge  one,  does  not  conflict  with  the  view  presented  of  the 
agreement  between  the  parties.  But  even  were  it  otherwise, 
there  is  abundant  testimony  to  sustain  the  finding,  and  in  my 
opinion  it  cannot  be  said  that  the  finding  is  clearly  against  the 
weight  of  evidence. 

I  think  the  judgment  should  be  affirmed. 

Judgment  reversed. 
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Andrew  Morbis  v.  Axsox  G.  Phelps  and  othebs. 

Where  a  party  has  beeu  injured  by  a  collision  upon  a  public  highway,  he  cannot 
maintain  an  action  if  the  facts  show  that  he  has  in  any  manner,  by  his  own  care- 
lessness or  neglect,  contributed  to  or  caused  the  injury  of  which  he  complains. 

M.  left  his  horse  and  cart  standing  upon  a  public  pier  or  dock,  within  two  feet  of  the 
edge,  at  a  time  when  the  pier  was  crowded,  and  there  was  room  for  only  one 
horse  and  cart  to  pass  upon  it  The  horse's  bit  was  out,  and  he  was  feeding.  The 
defendants'  cart,  passing,  came  in  contact  with  It's  cart,  and  threw  it  and  the 
horse  into  the  river,  where  the  horse  was  drowned. 

Held,  that  M.  could  not  recover  therefor.  He  was  not  only  obstructing  a  public 
highway,  but  was  guilty  of  gross  negligence  in  leaving  his  horse  at  the  edge  of  a 
dock,  after  removing  the  bit,  the  only  thing  by  which  the  animal  could,  in  case  of 
accident  or  emergency,  be  controlled. 

Appeal  by  defendants  from  a  judgment  of  the  Marine  Court 
at  general  term.  This  action  was  brought  to  recover  damages 
for  the  death  of  the  plaintiff's  horse.  The  facte  in  the  case  are 
fully  stated  in  the  opinion  of  the  court. 

Abram  Wakeman,  for  the  appellants. 

Francis  Byrne,  for  the  respondent 

By  the  Court,  Hilton,  J. — To  entitle  the  plaintiff  to  recover 
in  this  action,  it  was  necessary  for  him  to  establish  the  proposi- 
tion, that  the  killing  of  his  horse  was  caused  by  the  wrongful 
acts  of  the  defendants,  or  of  their  servant  while  in  their  employ- 
ment ;  and  that  he  did  not  in  any  way,  by  fault  or  negligence  on 
his  part,  cause  or  contribute  to  the  injury  of  which  he  complains. 
Butterfidd  v.  Forrester,  11  East,  61 ;  Bush  v.  Brainard,  1  Cowen, 
78 ;  Harlow  v.  Humiston,  6  Cowen,  191 ;  BrowneU  v.  Flagler,  5 
Hill,  282 ;  Brown  v.  Maxwell,  6  Hill,  592 ;  Spencer  v.  Utica  and 
Schenectady  BR.,  5  Barb.  337 ;  Brand  v.  Schenectady  and  Troy  BR, 
8  Barb.  368,  882. 

It  appears,  from  the  evidence  on  the  trial,  that  on  November 
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17th,  1857,  the  plaintiff's  horse,  attached  to  a  coal  cart,  was 
standing  on  the  upper  side  of  the  pier  or  dock  at  the  foot  of 
Beekman-street  in  this  city,  with  the  bit  out  of  his  mouth,  feed- 
ing out  of  a  bag  placed  on  top  of  a  cask.  The  cart  was  along 
side  of  the  string  piece  of  the  pier,  and  the  horse  was  within  two 
feet  of  its  edge.  This  was  between  one  and  ttfo  o'clock  in  the 
day,  when  the  dock  was  crowded  with  vehicles,  and  there  was 
not  room  for  more  than  one  horse  and  cart  to  pass  on  the  dock 
alongside  of  where  the  plaintiff's  horse  was  standing.  A  horse 
and  cart  of  the  defendants',  in  passing  through  this  space  loaded 
with  sheet  iron  for  the  bonded  warehouse,  came  in  contact  with 
the  plaintiff's  cart,  threw  bis  horse  over  the  side  of  the  pier,  and, 
after  hanging  a  short  time  upon  a  hawser,  the  animal  fell  into  the 
water  and  was  drowned. 

These  are  the  undisputed  facts,  and  upon  them  it  is  impossible 
to  say  that  the  plaintiff  was  free  from  negligence.  He  was  not 
only  obstructing  a  public  highway  at  an  hour  of  the  day  when 
it  was  so  crowded  as  to  permit  but  one  vehicle  at  a  time  to  pass 
through  it,  but  he  was  guilty  of  gross  negligence  in  standing  his 
horse  at  the  edge  of  a  pier  after  removing  the  bit,  the  only  thing 
by  which  the  animal  could,  in  case  of  accident  or  emergency,  be 
in  any  way  controlled. 

It  is  a  rule  of  law  too  well  settled  to  admit  of  any  doubt,  that 
where  a  party  has  been  injured  by  a  collision  upon  a  public  high- 
way, he  cannot  maintain  an  action  if  the  facts  show,  as  in  this 
case,  that  he  has  drawn  the  mischief  on  himself  by  his  own  care* 
lessness  and  neglect  Hartfield  v.  Roper,  21  Wend.  615 ;  Ratiibun 
v.  Payne,  19  Wend.  899 ;  Burcle  v.  M  T.  Dry  Dock  Co.,  2  Hall's 
Super.  Ct  R.  151 ;  Lane  v.  Qrombie,  12  Pick.  177;  Smith  v.  Smith, 
2  Pick.  621. 

It  was  the  duty  of  the  judge  on  the  trial  in  the  court  below, 
upon  these  facts,  to  have  dismissed  the  complaint ;  and  the  judg- 
ment in  favor  of  the  plaintiff  should  therefore  be  reversed. 

Judgment  reversed. 
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Lucien  Etchberky  v.  Joseph  Levielle. 

The  Intentional  doing  of  a  wrongful  act  with  knowledge  of  ita  character,  and  without 
cause  or  excuse,  is  malicioua. 

Malice  is  of  two  kiutU:  malice  in  law — which  is  inferred  from  an  act  unlawful 
in  itself  and  injurious  to  another;  and  express  or  actual  mahve— which  relates  to 
an  actual  state  or  condition  of  mind  to  be  established  as  matter  of  fact  by  the  cir- 
cumstances of  each  case. 

It  is  not  necessary,  to  constitute  express  malice,  that  the  act  should  proceed  from 
hatred  or  ill-will.  It  may  be  inferred  from  an  apparent  mischievous  intention  of 
the  mind,  or  from  inexcusable  recklessness. 

E.  and  L.,  being  engaged  in  a  game  of  shooting  at  a  target  by  blowing  a  sharp  arrow 
of  steel  through  a  tube,  L.  blow  through  the  tube  at  E.,  and,  notwithstanding  the 
repeated  remonstrances  of  E.  and  others,  continued  to  do  so  until  at  last  the  arrow 
struck  K  in  the  eye,  severely  wounding  him  so  as  to  confine  him  to  his  bed  for 
nearly  four  months  and  a  half;  and  to  cause  the  total  loss  of  the  eye. 

Eddy  under  the  circumstances,  sufficient  to  warrant  an  inference  of  actual  malice,  and 
to  justify  a  verdict  for  vindictive  damages. 

The  judge  at  the  trial  charged  the  jury  that  if  the  injury  was  purely  the  result  of  an  ac- 
cident, the  defendant  was  liable  only  for  actual  damages ;  but,  if  the  defendant  acted 
with  the  intention  of  annoying,  harrassing,  or  teasing  the  plaintiff,  then  the  rule 
would  be  different;  and  in  the  latter  case,  even  if  the  injury  was  unintentional, 
the  jury  might  give  more  than  the  actual  damages — they  might  give  "smart  mo- 
ney."   IfeW,  correct 

In  actions  for  injuries  to  the  person  or  character,  it  is  not  possible,  in  the  nature  of 
things,  to  ascertain  or  measure  the  extent  of  the  injury  by  any  absolute  pecuniary 
standard.  In  such  cases,  the  damages  cannot  be  fixed  and  established  in  money 
by  the  evidence.  The  law  cannot  repair  what  has  been  done,  or  replace  the  party 
in  so  good  a  position  as  he  was.  All  that  it  can  do  $e  to  compel  the  party  who 
did  the  injury  to  make  a  pecuniary  satisfaction ;  and,  in  ascertaining  what  it  shall 
be,  all  the  circumstances  under  which  the  injury  occurred,  are  to  be  considered. 

In  an  action  to  recover  damages  for  an  injury  to  the  person  of  the  plaintiff,  by  the 
unlawful  and  malicious  act  of  the  defendant,  it  is  neither  a  defence  nor  matter  in 
mitigation  that  the  plaintiff  was  engaged  in  an  unlawful  game  upon  the  Sabbath 
at  the  time  of  the  injury. 

Appeal  by  defendant  from  an  order  at  special  term  denying 
a  motion  for  a  new  trial.  This  was  an  action  to  recover  damages 
for  an  injury  to  the  person.  The  facts  out  of  which  the  action 
arose,  are  very  fully  stated  in  the  opinion  of  the  court 
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Waldo  Hutchins,  for  the  appellant 

L  The  judge  erred  in  refusing  to  charge,  as  requested  by  de- 
fendant's counsel*  "  that  as  the  plaintiff  was,  at  the  time  he  sus- 
tained the  injury  complained  of,  present  in  a  public  or  tippling 
house,  engaged  in  playing  a  game  which  was  in  violation  of  law, 
he  cannot  recover  damages  for  the  injury  complained  of."  Also, 
in  refusing  to  charge  "  that,  under  the  circumstances  of  the  case, 
the  plaintiff  was  guilty  of  negligence;  and,  therefore,  cannot  re- 
cover damages  for  the  injury."  And  furthermore,  in  refusing  to 
charge  "  that  the  fact  that  the  plaintiff  was  at  the  time  engaged 
in  an  amusement  in  an  unlawful  manner,  might  be  taken  into 
consideration  in  mitigation  of  damages."  2  RS. (4th  ed.)  83, 
§  66 ;  Bosworth  v.  Inhabitants  of  Swansey,  10  Met  868 ;  Stickle  v. 
Richmond,  1  Hill,  77 ;  Sedg.  Meas.  of  Damages,  468,  and  cases 
cited.  II.  The  judge  erred  in  charging  the  jury  that  if  the  act 
of  the  defendant  was  malicious,  then  the  jury  might  give  smart 
money,  There  was  certainly  no  evidence  in  the  case  of  express 
malice,  or  from  which  malice  could  be  inferred,  and  it  was  there 
fore  error  on  the  part  of  the  judge  to  submit  the  question  of  ma 
lice  to  the  jury.  Krom  v.  Schoonmaker,  8  Barb.  S.  0. 647 ;  Sedg. 
on  Meas.  of  Damages,  454,  455 ;  8  GreenL  Ev.  §§  14, 15, 144  to 
147,  III.  The  judge  erred  in  charging  the  jury,  that  if  the  act 
was  done  with  the  intention  to  annoy  or  tease  the  plaintiff,  then 
also  they  might  give  smart  money.  IV.  The  damages  found  by 
the  jury  were,  under  the  circumstances,  excessive. 

John  Graham  and  George  Carpenter,  for  the  respondent 
L  It  is  absurd  to  say,  because  a  man  is  acting  unlawfully 
himself,  or  is  in  an  unlawful  position,  that,  civilly  speaking,  any 
wrong  can  be  done  to  him,  witnout  any  responsibility  attaching 
to  the  person  who  does  it  II.  To  ask  the  court  to  charge  the 
jury  that  the  plaintiff  was  guilty  of  negligence,  was  asking  the 
court  to  take  the  whole  case  from  the  jury.  Why  did  not  the 
defendant  move  for  a  non-suit  at  once  ?  III.  So  long  as  the 
plaintiff  did  not  contribute  to  his  injury,  it  is  difficult  to  see  what 
his  actions  or  conduct  had  to  do  with  the  defendant's  mischiev- 
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ously  patting  his  eye  oat  How  ooald  they  poesibly  qualify  the 
animus  of  the  defendant  ?  IV.  A  malicious  injury  is  always  pun- 
ishable with  exemplary  damages.  There  are  different  ways  of 
showing  malice.  Annoyance  is  one  of  the  most  marked.  The 
charge  on  this  point  is  nothing  bat  the  assertion  of  a  familiar 
principle. 

By  the  Court,  Daly,  First  Jufige.— The  defendant  Levielle  is 
the  keeper  of  a  liquor  store  in  Thirty-third  street  On  a  Sunday 
afternoon  in  November  last,  he  invited  the  plaintiff  Etchberry  to 
come  to  his  store  and  take  a  glass  of  wine.  Etchberry  accepted 
the  invitation,  and,  while  they  were  at  the  store,  Levielle,  and 
other  parties  who  were  there,  commenced  playing  at  a  game. 
The  game  consisted  in  blowing  a  sharp  piece  of  steel  with  feathers 
attached  to  it,  through  a  tube,  at  a  target  When  Levielle  blew 
the  piece  of  steel  at  the  target,  Etchberry  went  up  to  count  the 
game,  whereupon  Levielle  blew  through  the  tube  at  him,  and 
the  instrument  or  arrow  struck  him  in  the  back  collar  of  his  coat. 
Levielle  was  then  told,  by  a  bystander,  that  he  ought  not  to  do 
it;  that  it  was  dangerous ;  that  if  Etchberry  should  turn  his  head 
it  might  hurt  him.  But,  not  heeding  this  warning,  he  blew  the 
arrow  at  Etchberry  again,  and  struck  him  in  the  bock.  Etch- 
berry then  went  up  to  Levielle  in  a  menacing  manner,  and  raised 
his  fist  to  strike  him.  Some  hard  words  passed  between  them, 
Etchberry  appearing  to  be  in  a  passion.  Levielle  laughing,  and 
in  good  nature,  and  not  excited.  A  few  minutes  after,  Etchbery 
being  near  the  target,  Levielle  shot  at  him  again ;  and,  as  Etch- 
berry stepped  back  from  the  target  and  turned  his  head,  Levielle 
pointed  the  tube  at  him,  blew  through  it  again,  and  the  instru- 
ment struck  Etchberry  in  the  eye.  The  bystanders  gathered 
around,  Etchberry  drew  the  instrument  from  his  eye,  and,  us  he 
did  so,  the  blood  started  out,  and  he  seemed  to  be  suffering  a 
great  deal.  He  went  home,  was  laid  up  for  four  months  and  a 
half)  keeping  his  bed  nearly  the  whole  of  that  time,  suffered  a 
great  deal  of  pain,  especially  in  the  head,  the  inflammation  lasting 
three  months  and  a  half)  and  totally  lost  the  use  of  his  eye.     He 
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was  attended,  daring  bis  sickness,  by  three  physicians,  whose 
bills  amounted  to  oyer  $800,  and  was  put  to  other  expense 
in  the  course  of  his  sickness,  amounting  altogether  to  $112. 
He  was  a  builder.  He  had  to  give  up  his  business  in  conse- 
quence of  the  injury,  and  had  not  been  able,  up  to  the  time 
of  the  trial — seven  months  after — to  do  any  business.  He  was 
the  father  of  six  children,  four  of  them  dependent  upon  him  for 
support. .  Upon  this  state  of  facts,  the  jury  gave  him  $5000 
damages. 

The  judge  was  requested  to  charge  the  jury  that,  as  the  plain- 
tiff was  present  in  a  public  tippling  house  engaged  in  playing  the 
game  out  of  which  the  injury  arose,  which  was  in  violation  of 
law,  he  could  not  recover  damages  for  the  injury ;  that  under 
the  circumstance?  he  was  himself  guilty  of  negligence,  and  could 
not  therefore  recover ;  or,  as  he  was  engaged  in  an  amusement 
in  an  unlawful  manner,  that  that  might  be  taken  into  considera- 
tion in  mitigation  of  damages.  Which  instruction  the  judge 
refused  to  give.  The  judge,  among  other  things,  charged  the 
jury  that  if  the  injury  was  the  result  purely  of  an  accident,  then 
the  defendant  was  liable  only  for  the  actual  damages ;  but  that 
if  the  defendant  acted  with  the  intention  of  annoying,  harrassing, 
or  teasing  the  plaintiff  after  warning,  then  the  rule  would  be  dif- 
ferent, even  though  the  actual  injury  was  unintentional  That 
if  the  act  of  the  defendant  was  malicious,  or  such  as  he,  the  judge, 
had  described — if  it  was  done  with  the  intention  to  annoy  or 
tease  the  plaintiff;  that  then  they  might  give  more  than  actual 
damages — they  might  give  smart  money ;  but  if  not,  then  only 
the  actual  damages. 

In  this  instruction,  the  judge  distinguished  between  an  injury 
proceeding  from  on  act  done  with  no  mischievous  or  harmful 
intent,  and  an  injury,  though  greater  than  was  intended,  the  re- 
sult of  an  act  evincing  a  mischievous  disposition  to  annoy,  harrass, 
or  tease.  Holding,  in  effect,  that  in  the  one  case  the  party  whose 
act  caused  the  injury  would  be  responsible  to  the  extent  of  the 
actual  damage  sustained,  however  harmless  his  intention ;  but, 
that  in  the  other,  the  act  would  be  malicious,  and  the  jury  might 
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go  beyond  the  actual  damages,  and  give  smart  money.    This  was 
a  proper  distinction.    An  act  done  with  the  intention  of  annoy* 
ing,  harassing,  or  teasing,  after  due  warning,  is  a  malicious  act, 
in  the  sense  in  which  that  word  is  understood  in  the  law,  and  as 
it  is  applied  in  the  question  of  damages.    Malice  has  been  com- 
prehensively defined  to  be  "  the  intentional  doing  of  a  wrongful 
act  with  knowledge  of  its  character,  and  without  just  cause  or 
excuse.    Slate  v.  York,  9  Mete.  104 ;  Wiggins  v.  Coffin,  3  Story,  7. 
We  distinguish  between  malice  in  law — which  is  a  mere  infer* 
ence  or  presumption  of  law — from  an  act,  unlawful  in  itself,  which 
is  injurious  to  another,  (Duncan  v.  Tktcaiie,  8  B.  &  C.  585 ;)  and 
express  or  actual  malice,  which  relates  to  the  actual  state  or  con* 
dition  of  mind  of  the  person  who  did  the  act,  and  which  is  a  ques- 
tion of  fact  upon  the  circumstances  of  each  particular  case.     2 
Starkie's  Ev.  674.    To  constitute  express  or  actual  malice,  it  is 
not  necessary  that  the  act  should  proceed  from  hatred  or  ill-will 
to  the  person  injured ;  but  it  may  be  inferred  from  a  mischievous 
intention  of -the  mind,  or  from  inexcusable  recklessness.    Rex  v. 
Harvey,  2  B.  &  C.  268 ;  1  Russell  on  Crimes,  488,  n.  i;  6  Amer. 
Law  Beg.  822.    Such  was  the  case  here.    The  defendant  may 
not  have  intended  to  put  out  the  plaintiff's  eye,  or  to  do  him  any 
serious  bodily  harm ;  but  he  wantonly  and  recklessly  persisted 
in  shooting  or  blowing  at  him  a  sharp  pointed  instrument,  im- 
pelled, according  to  the  testimony,  with  great  directness  and 
force— an  act  highly  dangerous,  deliberately  done,  exhibiting  a 
reckless  disregard  of  the  safety  of  others,  and  a  wanton  and  ma- 
licious spirit  of  mischief.    He  repeated  the  act  after  he  was  urged 
to  desist,  and  warned  that  it  was  dangerous ;  and  when  the  plain- 
tiff provoked  by  the  repetition  of  the  assault,  threatened  to  strike 
him,  he  persisted,  did  it  again,  and  desisted  only  when  the  dart 
or  arrow  lodged  in  the  plaintiff's  eye.    That  this  was  acting  ma- 
liciously in  the  sense  in  which  the  term  is  understood  in  the  law, 
does  not,  in  my  judgment,  admit  of  doubt    It  evinced  a  delib- 
erate intention  to  vex,  injure,  and  annoy,  regardless  of  conse- 
quences.   The  consequences  were,  probably,  more  serious  than 
was  intended;  but  the  malicious  act  consisted  in  persistently 
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doing,  against  all  warning  and  remonstrance,  what  involved  the 
possibility  of  such  a  consequence.  The  object  of  punitory  or 
exemplary  damages  is  that  they  may  operate  as  a  punishment 
and  restraint  to  the  offender,  and  as  a  benefit  and  example  to  the 
community,  (Sedgwick  on  Damages,  454 ;  Mayne  on  Damages, 
18) ;  and  certainly,  conduct  like  this  comes  within  the  spirit  and 
intent  of  this  principle  of  the  law  of  damages. 

In  actions  for  injuries  to  the  person  or  character,  it  is  not  possible^] 
in  the  nature  of  things,  to  ascertain  or  measure  the  extent  of  the  in- 1 
jury  by  any  absolute  pecuniary  standard.  The  value  of  an  eye  ra*J 
not  susceptible  of  exact  and  positive  proof,  like  the  value  of  a  watch 
or  a  piece  of  furniture.  In  the  one  case  a  pecuniary  compensation 
can  be  given,  that  may  enable  the  injured  party  to  replace  what 
he  has  lost  by  a  thing  of  equal  value ;  but  in  the  other  the  injury 
is  irreparable.  In  such  cases,  therefore,  it  is  idle  to  talk  of  the 
actual  damage  as  a  thing  ascertainable  or  which  can  be  fixed  or 
established  by  evidence.  The  law  cannot  repair  what  has  been 
done,  or  replace  the  party  in  as  good  a  condition  as  he  was.  All 
that  it  can  do  is  to  compel  the  party  who  did  the  injury  to  make 
a  pecuniary  satisfaction ;  and,  in  ascertaining  what  it  shall  be,  all 
the  circumstances  under  which  the  injury  occurred  are  to  be  taken 
into  account,  weighed,  and  considered.  This  necessarily  includes 
the  motive  or  intention  with  which  the  act  was  done.  If  the 
party  who  did  the  act  contemplated  or  intended  to  injure,  or  if 
he  knowingly,  wantonly,  and  recklessly  persisted  in  doing  acts 
fraught  with  great  danger  or  probability  of  injury,  and  which 
ultimately  produced  it,  then,  as  a  punishment,  and  to  deter  him 
from  such  conduct  in  future,  and  as  a  benefit  and  example  to  the 
community,  he  should  be  compelled  to  pay  a  greater  sum  as  the 
pecuniary  equivalent  or  satisfaction,  than  one  who  is  liable,  hav- 
ing caused  an  injury,  but  who  had  no  design  or  intention  to 
injure.  This  was  substantially  the  distinction  made  by  the  judge 
upon  the  trial,  divested  of  the  language  in  which  it  was  expressed. 
It  was  a  just  distinction,  and  one  by  which  the  jury  had  a  right 
to  be  governed,  under  the  circumstances  of  the  case,  in  fixing  the 
amount  of  damages. 
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The  instruction  requested  wai  properly  refilled.  There  was 
nothing  in  the  case  to  show  that  the  plaintiff;  by  any  negligence 
on  his  part,  contributed  to  the  injury.  Even  if  he  was  engaged 
in  an  unlawful  amusement  or  game  upon  Sunday,  which  is  by  no 
means  clear  upon  the  evidence,  it  furnished  no  legal  excuse  for 
the  assault  that  was  made  upon  his  person,  nor  could  it  operate 
in  mitigation  of  damages. 

Order  at  special  term,  denying  a  new  trial,  affirmed. 


Ernest  Muldknob,  Administrator  of  Herxakn  E.  Ludewig 
v.  Patrick  McDonogh. 

A  motion  to  open  a  default,  and  set  aside  an  inquest,  is  addreawd  to  the  discretion 
of  the  court,  and  no  appeal  Ilea  from  an  order  denying  such  motion. 

Appeal  from  an  order  at  special  term,  denying  a  motion  to 
open  the  defendant's  default  and  set  aside  an  inquest  taken  against 
him. 

This  suit  was  originally  commenced  in  the  name  of  Hermann 
Ludewig  as  plaintiff;  and,  under  the  title  of  Ludewig  v.  MeDonogh, 
was  on  the  calendar.  After  issue  joined,  Ludewig  died,  and  the 
present  plaintiff  was  substituted.  The  defendant  put  in  a  new 
answer,  denying,  among  other  things,  the  appointment  of  admin- 
istrator ;  but  the  cause  was  not  put  upon  the  calendar  under  its 
new  title.  The  cause  being  reached  by  its  original  title,  an  inquest 
was  taken.  The  defendant's  attorney  moved  to  set  aside  the  in- 
quest on  the  ground  of  irregularity,  but  did  not  specify  the  irregu- 
larity complained  of  in  his  notice.  The  motion  was  denied,  and 
the  defendant  appealed. 

R  CaJitU,  for  the  appellant. 


NEW  YOEK-JUNE,  1868.  47 

Townsend  v.  Fisher. 
Martin  &  Smiths,  for  the  respondent 

By  the  Court,  Bkady,  J. — The  motion  made  at  the  special  term 
was  one  addressed  to  the  discretion  of  the  court,  and  from  the 
order  made  no  appeal  lies.  St.  John  v.  West,  4  How.  Pr.  Rep.  331 ; 
Seeley  v.  Chittenden,  10  Barb.  808 ;  Tracy  v.  N.  Y.  Steam  Faucet  Co., 
1  E.  D.  Smith,  867;  Sherman  v.  Fell,  2  Corns.  186.  The  order 
might  have  been  reviewed  under  the  rule  of  this  court,  adopted 
March,  1851,  upon  the  certificate  of  the  judge  by  whom  the  order 
was  made,  that  the  question  involved  was  one  of  importance 
and  doubt  Mead  v.  Mead,  2  E.  D.  Smith,  228.  The  certificate 
not  having  been  procured,  the  appeal  must  be  dismissed* 

Ordered  accordingly. 


William  B.  Townsend  v.  Edward  C.  Fisher. 

F.  applied  to  S.  for  certain  rooms  and  board.  Negotiations  were  entered  into  be- 
tween  them,  which  finally  resulted  in  F.'s  taking  the  rooms  and  paying  $10  to 
bind  the  bargain,  S.  giving  a  receipt  therefor  in  these  words:  "Received  from 

ten  dollars,  which  amount  secures  him  board  for  self  and  lady,  and 

is  to  be  applied  on  the  first  week's  board ;  to  be  forfeited  if  not  taken  "  Prior  to 
giving  this  receipt!  S.  had  made  no  agreement  to  reserve  the  rooms  for  F.    Held, 

L  That  the  receipt  constituted  a  contract  in  writing,  merging  all  prior  parol  negotia- 
tions, and  was  not  liable  to  be  varied  by  parol 

IT.  That  any  prior  agreement,  made  by  F.,  to  take  the  rooms,  was  void  for  want 
of  mutuality,  under  the  familiar  rule  of  law  that  an  agreement  consisting  of  mutual 
promises  must  be  binding  upon  both  parties  to  it,  or  H  will  bind  neither. 

III.  That  the  sum  of  $10  was,  by  the  receipt,  agreed  upon  as  in  the  nature  of  liqui- 
dated damages,  and  was  the  extent  of  F.'s  liability  upon  his  failure  to  take  the 
rooms  according  to  agreement 

Appeal,  by  defendant,  from  a  judgment  of  the  Marine  Court 
at  general  term.  The  action  was  brought  by  the  plaintiff,  as 
assignee  of  Catherine  Sturtevant,  to  recover  $805.10  alleged  to 
be  due  her  for  board,    Mrs.  Sturtevant  kept  a  boarding  house 
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VI.  There  was  no  proof  before  the  court  that  Mrs.  Startevant 
sustained  any  damage  by  the  neglect  of  the  defendant  to  take 
the  board.  It  may  have  been  an  adyantage  to  her.  The  court 
cannot  assume  that  she  suffered  damage.  Much  less  can  it  fix 
the  damage  at  a  considerable  amount  without  any  proof  what- 
ever. There  being  no  proof  to  sustain  the  damages  as  found,  or 
at  any  Bum,  the  verdict  would  be  error,  even  if  Exhibit  No.  2 
did  not  fix  and  liquidate  the  damages.  The  universal  rule  is, 
that  "  The  plaintiff  must  show  himself  to  have  sustained  dam- 
ages," and  "  compensation  will  only  be  given  for  actual  loss." 
Sedgwick  on  Damages,  200 ;  Id.  210,  211 ;  Wilson  v.  Martin,  1 
Denio,  605 ;  Spencer  v.  Hoisted,  1  Denio,  606 ;  Shannon  v.  Cbro- 
stock,  21  Wend.  457 ;  Chamberlain  v.  JTGaUister,  6  Dana's  (Ky.) 
Bep.  852 ;  CaJdweU  v.  Seed,  LittelTa  (Ky.)  SeL  Cas.  866. 

H.  D.  Toumsend,  for  the  respondents. 

I.  The  only  defence  interposed  in  this  case,  is  a  receipt  marked 
Exhibit  2,  which,  defendant  claims,  so  altera  the  original  contract 
as  to  preclude  a  recovery  on  the  part  of  the  plaintiff  The  same 
must  be  entirely  disregarded,  for  the  following  reasons :  First 
The  contract  was  made  between  Catherine  Sturtevant  and  the 
defendant^  at  her  house  on  Staten  Island,  July  8,  1856,  and  was 
complete.  The  receipt  was  signed  July  5,  when  the  witness, 
Mary  Sturtevant,  went  to  the  store  of  defendant  to  notify  him 
that  the  rooms  were  ready.  She  ltad  no  right  to  make  a  new  con- 
tract Second.  The  receipt  is  not  signed  by  Mrs.  Sturtevant — 
nor  shown  that  she  assented  to  it  or  ever  knew  it. 

IL  The  contract  was  complete— fully  complied  with,  as  far  as 
lay  in  plaintiff's  power.  The  defendant  having  failed  on  his 
part,  is  liable  to  pay  the  full  amount,  and  for  the  full  term  con- 
tracted. 1  Chitty'sGen.  Pr.  81 ;  GandeUr.  Pentrige, 4 Carp. 875; 
Payani  v.  Gardolf,  2  Oar.  &  P.  870;  Fanai  v.  Gash,  5  Bam.  k 
Adol.  901;  Seed  v.  Bayer,  4  McCord,  247. 

III.  When  one  contracts  to  employ  another  for*  certain  pe- 
riod for  a  specified  consideration,  and  discharges  him  without 
cause  before  the  expiration  of  the  time,  he  is  bound  to  pay  him 


NEW  YORK— JUNE,  1868.  51 

Townsend  v.  Fisher. 

the  fall  amount  of  wages  for  the  whole  time.  Costigan  v.  Mohawk 
RR  Co.,  2  Denio,  609 ;  Chitty  on  Cont  (oth  Am.  ed.)  575  to  581 ; 
1  Chitty's  Gen.  Pr.  72  to  83 ;  Brown  on  Actions  on  Cont.  180-5, 
50±-5. 

By  the  Court,  Hilton,  J. — It  is  quite  immaterial,  for  the  pur- 
poses of  this  action,  what  took  place  at  the  interview  on  July  3d, 
as  it  is  manifest  that  Mrs.  Sturtevant  did  not  consider  herself 
obligated,  by  anything  then  said,  to  retain  the  rooms  for  the  de- 
fendant. The  object  in  calling  on  the  defendant  on  July  5th, 
was,  in  the  language  of  Miss  Sturtevant,  who  appears  throughout 
to  have  acted  as  the  agent  of  her  mother;  "  to  bind  the  bargain." 
Before  this  was  considered  by  her  as  accomplished,  and  the  rooms 
secured  to  the  defendant,  he  was  required  to  pay  $10.  At  this 
time  the  only  agreement  was  entered  into,  by  which  Mrs.  Sturte- 
vant and  the  defendant  considered  themselves  bound.  Its  terms 
are  clearly  expressed  in  the  receipt,  and  are  not  liable  to  be  varied 
by  parol  evidence.  Wolfe  v.  Myers,,  3  Sand.  S.  C.  Rep.  7 ;  Niles  v. 
Culver,  8  Barb.  S.  C.  Rep.  205,  C.  d  By  it  the  defendant  secured 
board  for  himself  and  lady  with  Mrs.  Sturtevant,  not  for  any 
specified  time,  and  the  $10  thus  paid  to  bind  the  bargain  was  to 
apply  on  the  first  week's  board ;  and,  if  the  board  was  not  taken, 
the  amount  paid  was  to  be  forfeited  The  parties  having  thus 
agreed  upon  a  sum  in  the  nature  of  liquidated  damages,  that  is 
the  extent  of  the  defendant's  liability.  Sedgwick  on  Meas.  of 
Damages,  897. 

Another  reason  might  be  assigned,  if  it  were  necessary,  for 
disregarding  the  interviews  between  the  parties  prior  to  this 
written  contract  being  entered  into.      It  is  the  familiar  rule^ 
of  law,  that  an  agreement,  consisting  of  mutual  promises,  must  ) 
be  obligatory  upon  both  parties  to  it,  or  it  will  bind  neither.  ( 
Chitty  on  Contracts,  15;  Livingston  v.  Rogers,  1  Gaines,  583; 
Tucker  v.  Woods,  12  John.  190;   Keep  v.  Goodrich,  Id.  897  ,\ 
Efner  v.  Shaw,  2  Wend.  567;  Lester  y.  JeweU,  12  Barb.  502., 
Before  July  5th,  it  was  clearly  optional  with  Mrs.  Sturtevant. 
whether  she  would  retain  the  rooms  for  the  defendant,  or  not; 
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and,  indeed,  it  seems  she  did  not  consider  them  taken  until  the 
$10,  demanded  to  bind  the  bargain,  was  paid*  Prior  to  its  pay- 
ment, there  was  no  obligation  npon  her  part  to  furnish  the  de- 
fendant with  rooms  and  board;  and  the  alleged  agreement  upon 
which  a  recovery  has  been  had  in  the  court  below,  was  therefore 
void  for  want  of  mutuality.  1  Parsons  on  Cont  873. 
Judgment  reversed. 


The  Rtppowam  Co.  v.  Peter  B.  Stboxg. 

i 

Where,  upon  appeal,  the  judgment  is  reversed  and  a  new  trial  is  ordered,  and  no 
provision  is  inserted  in  the  order  allowing  either  party  to  nee,  npon  such  new  trial, 
any  of  the  testimony  previously  taken,  the  case  stands  in  every  respect  as  if  no 
trial  had  taken  placo ;  and  it  is  error  to  allow,  on  such  new  trial,  the  evidence 
taken  on  the  former  trial  to  be  read  from  the  printed  case. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 
The  action  was  for  goods  sold  and  delivered.  The  cause  was 
referred,  the  referee  reported  in  the  plaintiff's  favor,  judgment 
was  perfected  upon  his  report,  an  appeal  was  taken  therefrom, 
and,  on  the  appeal,  the  judgment  was  reversed,  and  a  new  trial 
was  ordered.  The  order,  omitting  the  recitals,  was  in  the  follow- 
ing words: 

*  *  *  "  It  is  this  day  ordered  that  such  judgment  be  re- 
versed, and  case  referred  back  to  the  referee,  either  party  to  pro- 
duce further  testimony.  Costs  of  trial  and  appeal  to  abide 
event." 

On  the  second  trial  before  the  same  referee,  the  plaintiff's  attor- 
ney offered  to  read,  from  the  printed  case,  the  testimony  taken  on 
the  former  trial  It  was  objected  to  by  the  defendant  The  ob- 
jection was  overruled,  and  an  exception  taken ;  and,  the  referee 
having  reported  in  the  plaintiff's  flavor,  and  judgment  having 
been  perfected  thereon,  the  defendant  again  appealed. 
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Tales  v.  McKaon, 
&  Weir  Roosevelt,  for  the  appellant. 
W.  Silliman,  for  the  respondent 

By  the  Court,  Hilton,  J. — The  order  made  by  this  court  at 
general  terra  upon  the  former  appeal,  in  effect  reversed  the  judg- 
ment entered  upon  the  referee's  report,  and  sent  the  case  back 
for  a  new  trial. 

No  provision  was  made  whereby  either  party  was  permitted 
to  use,  upon  such  new  trial,  any  of  the  testimony  previously 
taken,  and  consequently  the  case  stood  in  the  same  position,  in 
every  respect,  as  if  no  trial  had  taken  place. 

It  appears  that,  on  the  new  trial  before  the  referee,  he  permit- 
ted the  plaintiff  to  read  in  evidence  all  the  former  testimony  in 
the  case,  notwithstanding  the  defendant  objected.  In  this  the 
referee  erred.  The  defendant  was  entitled  to  have  the  witnesses 
examined  orally,  and  in  the  usual  manner;  and,  the  referee's 
report  being  founded  upon  testimony  improperly  admitted  in 
evidence,  the  judgment  entered  thereon  must,  for  that  reason,  be 
reversed. 

Judgment  reversed  and  new  triai  ordered,  costs  to  abide  the 
event. 


Edward  Fales  v.  Thomas  McKeon. 

Where  a  horse  is  sold  by  written  bill  of  sale,  containing  a  warranty  as  to  soundness,  the 
writing  merges  all  ootemporaneons  parol  agreements — e.  g.,  an  agreement  that  the 
seller  will  take  back  the  horse  and  refund  the  money  within  a  specified  time,— 
and  the  purchaser  is  limited,  in  his  recovery  for  any  defects  warranted  against,, 
to  such  damages  as  arise  from  a  breach  of  the  written  warranty. 

The  measure  of  damages,  in  an  action  for  breach  of  warranty  of  soundness  on  the 
sale  of  a  horse,  is  the  difference  between  the  value  of  the  horse  at  the  time  of  sale 
considered  as  sound,  and  his  value  with  the  defects  shown. 

And  where,  in  such  an  action,  the  plaintiff  fails  to  furnish  any  proof  of  damage 
within  tliis  rule,  the  complaint  should  be  dismissed. 
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Appeal  by  defendant  from  a  judgment  of  tbe  Third  District 
Court    The  facts  of  the  case  are  fully  stated  in  the  opinion. 

Pattison  &  Walton,  for  the  appellant 

Henry  H.  Morange,  for  the  respondent 

By  the  Court,  Hilton,  J. — The  plaintiff  sues  to  recover  dam- 
ages alleged  to  have  arisen  from  the  sale  of  a  horse  by  the  defend* 
ant.  It  appears  that  in  June,  1857,  the  defendant  sold  and  de- 
livered to  Henry  H.  Morange  a  stud  horse,  wagon,  harness, 
blankets,  <tc.,  for  the  sum  of  $200,  and,  on  receipt  of  the  price, 
executed  and  delivered  a  bill  of  sale,  containing  a  warranty  that 
the  horse  was  sound,  with  the  exception  of  being  sprung  in  the 
knee.  At  the  same  time,  as  the  plaintiff  alleges,  the  defendant 
verbally  agreed  that  i£  at  any  time  within  six  months,  the  things 
thus  sold  were  returned  to  him,  he  would  refund  or  return  the 
money  paid  for  them.  After  the  purchase,  the  horse  was  stabled 
with  the  defendant  about  three  weeks,  when  Morange  removed 
him ;  and  it  was  only  after  this  removal,  and  after  the  horse  had 
been  frequently  driven  by  Morange,  that  he  became  convinced 
that  the  horse  was  foundered,  and  otherwise  unsound.  He  then 
requested  the  defendant  to  take  back  the  articles  sold  and  return 
the  money,  which  was  refused. 

In  November,  1857,  Morange,  by  parol,  assigned  to  the  plain- 
tiff his  claim  for  the  money  thus  paid,  and  damages ;  and,  under 
the  assignment  thus  made,  the  plaintiff  seeks  to  recover  in  this 
action  $250,  being  for  the  money  paid  at  the  time  of  sale,  for 
damages  arising  out  of  a  breach  of  the  warranty  by  reason  of  the 
unsoundness  of  the  horse,  and  also  the  expense  paid  and  incurred 
in  keeping  and  endeavoring  to  effect  his  cure,  and  in  repairing 
the  wagon.  It  does  not  appear  that,  at  the  time  of  the  sale,  a 
particular  sum  was  named  as  the  value  of  each  article  sold ;  but 
the  whole  was  sold  in  one  lot,  at  the  stated  price. 

On  the  trial  before  the  justice,  evidence  was  admitted,  on  the 
part  of  the  plaintiff,  showing  the  expense  of  keeping  the  horse 
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from  the  time  of  his  removal  from  the  defendant's  stable,  and 
also  respecting  the  alleged  verbal  agreement  to  take  back  the 
horse,  made  by  the  defendant  with  Morange  at  the  time  the  bill 
of  sale  was  delivered  and  the  price  paid.  The  defendant  objected 
to  the  admission  of  this  testimony,  but  the  justice  permitted  it  to 
go  to  the  jury.  No  evidence  was  introduced  by  the  plaintiff 
respecting  the  value  of  the  horse,  either  with  or  without  the 
alleged  defects;  while  the  testimony  on  the  part  of  the  defend- 
ant showed  that,  at  the  time  of  the  sale,  the  horse  was  actually 
worth  $125,  and  the  wagon,  harness,  &c,  about  $100.  After 
much  conflicting  evidence  relative  to  the  soundness  of  the  horse, 
at  the  time  of  sale,  the  case  was  submitted  to  the  jury,  who  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for  $180. 

Prior  to  this,  however,  and  after  the  plaintiff  rested,  the  defend- 
ant moved  to  dismiss  the  complaint  upon  the  following  grounds, 
with  others:  1st.  That  a  mere  verbal  assignment  of  the  claim 
sued  upon,  conferred  no  right  of  action  upon  the  plaintiff,  as 
against  the  defendant ;  2d.  That  no  damages  were  proved  to 
have  been  sustained  by  Morange,  or  by  the  plaintiff  as  assignee 
or  otherwise,  by  reason  of  any  alleged  unsoundness  of  the  horse. 
The  motion  was  denied ;  and,  on  this  appeal,  we  are  asked  to 
review  the  decision  of  the  justice  thus  made,  and  also  to  reverse 
the  judgment  appealed  from,  on  the  ground  that  it  is  against  the 
evidence. 

From  the  statement  of  the  case  I  have  here  given,  it  is  quite 
obvious  that,  if  the  plaintiff  acquired  any  right  of  action  what- 
ever against  the  defendant,  by  reason  of  the  parol  assignment  of 
the  claim  of  Morange,  he  was  limited  in  his  recovery  tp  such 
damages  as  should  be  proven  to  have  resulted  from  a  breach  of 
the  warranty  contained  in  the  bill  of  sale,  and  which,  being  in 
writing,  merged  all  cotemporaneous  verbal  agreements  between 
the  parties  to  it.  1  Greenleaf  }s  Ev.  §§  275,  276.  These  dam- 
ages would  consist  of  the  difference  between  the  value  of  the 
horse  at  the  time  of  sale,  considering  him  as  sound,  and  his  value 
with  the  defects  alleged.     Voorhees  v.  Earl,  2  Hill,  288 ;  Gary  v. 
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Gruman,  4  Id.  625 ;  Oomstock  v.  Hutehinxm,  10  Barb.  211 ;  Sedg- 
wick on  Meaa.  of  Damages,  290. 

The  plaintiff  having  neglected  at  the  trial  to  fturnish  any  proof 
of  damage  within  the  rule  stated,  the  justice  erred  in  refusing  to 
dismiss  the  complaint ;  and,  as  the  evidence  subsequently  intro- 
duced by  the  defendant  showed  that  the  horse,  wagon,  and  har- 
ness were,  at  the  time  of  the  sale,  actually  worth  more  than  the 
price  Morange  paid  for  them,  the  verdict  of  the  jury  was  against 
the  evidence,  and  the  judgment  must  be  reversed 

Judgment  reversed. 


Geobge  W.  Corning  v.  John  Calvebt. 

C.  applied  to  B.,  in  writing,  to  procure  him  a  loan  of  $7,000  on  two  houses  and  lots— 
$4,000  on  one,  and  $3,000  on  the  other.  Nothing  was  said  in  the  application  as 
to  whether  one  or  two  mortgages  would  be  given,  but  0.  verballj  stated  that  the 
money  could  be  put  in  one  or  two  mortgages,  as  the  lender  desired.  B.  found  a 
person  willing  to  loan  $7,000  on  one  mortgage,  but  the  loan  was  never  made, 
owing  to  C.'s  refusal  to  accept  it  unless  upon  separate  mortgages.    Htld, 

I.  That  B.  had  performed  his  service,  and  was  entitled  to  his  commission  lor  procur- 
ing the  loan. 

II.  That  it  was  immaterial  that  B.  acted  in  the  matter  through  an  agent— the  latter 
having  sworn  that  he  was  the  agent  of  B.f  and  so  estopped  himself  from  interpos- 
ing any  claim  to  the  commissions. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court  at 
general  term.  This  was  an  action  to  recover  for  broker's  com- 
missions earned  by  one Britton,  and  assigned  to  the  present 

plaintiff.  The  defendant  applied  to  Britton  to  procure  him  a 
loan  on  two  houses  in  Twentieth  street,  New  York  city.  The 
application  was  in  writing,  and  waa  signed  by  S.  B.  Peet.  It 
contained  a  diagram  of  the  houses,  and  then  proceeded  as  fol- 
lows: 

"  Seven  thousand  dollars  wanted  on  the  above  houses  and  lots 
as  per  diagram— four  thousand  dollars  on  the  house  No.  74.  *  *  * 
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The  other  house  is,  same  as  the  other,  No.  72,  22  1*2  by  40,  lot 
22  1-2  by  80 — wanted  a  mortgage  for  three  thousand  dollars."  *  * 

S.  B.  Peet,  acting  as  the  agent  of Britton,  procured  a  loan 

upon  this  application,  and  it  was  for  the  commissions  on  the  pro- 
curement of  this  loan  that  this  action  was  brought  Judgment 
was  rendered  for  the  plaintiff,  which,  was  affirmed  at  the  general 
term.  The  defendant  appealed.  The  facts  in  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

William  McDermoto,  for  the  appellant 

Parsons^  Biggs  &  Riggs^  for  the  respondent 

By  the  Court,  Daly,  First  Judge. — There  was  no  conflict  of 
testimony  in  this  case.  The  defendant  applied  for  a  loan  of  four 
thousand  dollars  upon  one  house,  and  three  thousand  dollars  upon 
the  other.  Britton,  to  whom  he  applied,  got  Peet  to  negotiate 
the  loan.  Peet,  having  found  a  person  who  had  seven  thousand 
dollars  to  loan,  but  wanted  to  loan  it  on  one  mortgage,  called 
upon  Calvert,  the  defendant,  and  Calvert  told  him  that  "  they 
could  take  their  choice,  and  put  it  in  one  or  two  mortgages,  as 
they  wished."  Peet  then  saw  Mr.  Wight,  the  attorney  of  the 
person  who  had  the  money,  and  Wight  decided  to  loan  it.  Wight 
testified  that  the  parties  had  agreed  upon  the  loan ;  that  the  party 
he  represented  agreed  to  make  it  A  particular  description  of 
the  property  was  then  furnished  to  Wight  He  investigated  the 
title  and  completed  it ;  but  the  matter  fell  through  because  the 
defendant's  brother  would.not  sign  the  bond  unless  the  loan  was 
in  two  mortgages.  In  consequence  of  which  the  defendant 
said  there  must  be  separate  mortgages,  and  Turner,  who  had  the 
money,  would  not  loan  it  except  upon  one  bond  and  mortgage. 
In  all  this  there  was  no  oonflict  in  the  testimony.  When  the 
defendant  told  Wight  or  Turner  that  there  must  be  separate 
mortgages,  he  also  said  that  that  was  his  application.  But  his 
declaration  to  that  effect  did  not  countervail  or  amount  to  a  de- 
nial of  his  previous  statement  to  Peet  that  it  might  be  in  one  or 
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two  mortgages,  as  the  parties  wished.    Or,  if  it  might  be  regard- 
ed as  evidence  conflicting  with  the  testimony  of  Peet,  the  ques- . 
tion  of  fact  in  conflict  upon  the  evidence,  was  for  the  justice,  and 
his  finding  upon  that  point  cannot  be  reviewed  upon  appeal. 

As  the  case  stands  upon  the  evidence,  the  defendant  author- 
ized Peet,  who  was  acting  as  the  agent  of  Britton,  to  procure  the 
loan,  giving  one  bond  and  mortgage.  If  he  had  no  authority  to 
consent  that  the  loan  might  be  embraced  in  one  mortgage,  he 
should  not  have  directed  Peet  to  procure  it  upon  such  terms.  It 
is  said  that  Britton  was  not  present  at  this  interview  with  the  • 
defendant  But  Peet  was  his  agent ;  and  specific  instructions  as 
to  the  terms,  made  to  the  agent,  was  the  same  as  if  made  to  Brit- 
ton. The  application  given  in  evidence  by  the  defendant,  which 
was  in  writing,  did  not  specify  whether  the  loan  was  to  be  secured 
by  one  or  two  mortgages ;  but  merely  that  three  thousand  dollars 
was  wanted  on  one  house,  and  four  on  the  other.  The  proposi- 
tion to  include  both  sums  in  one  mortgage,  therefore,  was  not 
varying  the  terms  of  the  application.  It  simply  made  them  more 
specific.  Peet's  name  is  attached  to  the  application,  showing  that 
the  defendant  negotiated  or  treated  with  him ;  and  if  Peet  was 
acting  as  the  agent  of  another,  it  does  not  lie  with  the  defendant 
to  interpose  that  objection.  The  service  was  rendered.  A  person 
was  found  ready  and  willing  to  make  the  loan  upon  the  proposed 
terms.  The  commission  was  earned,  and  whether  Peet  was  act- 
ing as  the  agent  of  Britton  or  for  himself)  ia  immaterial  as  res- 
pects the  rights  of  the  defendant  lie  swears  he  was  Britton's 
agent,  and  is  thereby  estopped  from  setting  up  any  claim  himscHL 
Britton  called  upon  the  defendant  after  Peet's  interview,  thus 
ratifying  and  adopting  Peet's  acts ;  and  the  defendant  told  Brit- 
ton, when  he  called,  that  he  would  pay  him  one  per  cent.  He 
then  recognized  Britton,  and  not  Peet,  as  the  principal  in  the 
business ;  and  Britton,  and  his  agent  Peet,  having  done  what 
they  engaged  to  do,  that  is,  procured  a  person  ready  and  willing 
to  loan  upon  the  terms  proposed  by  the  defendant,  the  commis- 
sion was  earned,  and  the  judgment  is  right 

Judgment  affirmed. 
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Bernard  Maguire,  Assignee  of  Hiram  H.  Platt  v.  David 

WOODSIDE  &  LUTHJER  HAYDEN. 

The  defendants,  as  shipping  masters,  agreed  with  P.  to  procure  him  employment  oa 
hoard  a  certain  Teasel,  as  carpenter  for  the  voyage,  at  $23  a  month,  and  to  notify 
him  of  the  sailing  of  the  vessel  in  time  to  enable  him  to  get  on  board.  They  failed 
to  give  him  timely  notice,  and  the  vessel  sailed  without  him. 

In  an  action  upon  the  contract,  where  it  appeared  that  the  breach  complained  of  re- 
sulted in  a  loss  of  employment  by  P.,  attended  by  inability  to  obtain  other  service, 

Held,  L  That  the  damages  recoverable  were  the  same  as  if  the  service  of  P.  under 
the  agreement  had  actually  commenced  and  he  had  been  improperly  discharged. 

II  That  proof  of  a  custom  that  shipping  masters,  in  such  cases,  act  as  agents  of  the 
captain  of  the  vessel,  was  inadmissible. 

IIL  The  action  being  brought  before  the  term  of  the  employment  agreed  upon  ex- 
pired, the  recovery  was  limited  to  the  damages  sustained  up  to  the  time  of  the  trial. 

Appeal  by  defendants  from  a  judgment  of  the  Fifth  District 
Court.    The  facts  are  fully  stated  in  the  opinion. 

H.  P.  Hodman^  for  the  appellants. 

F.  H.  B.  Bryan,  for  the  respondent 

By  the  Court,  Brady,  J. — The  defendants,  who  are  shipping 
masters,  agreed,  on  or  about  the  28d  January,  1857,  with  H.  H. 
Pratt,  the  assignor  of  the  plaintiff  to  give  him  a  berth,  or  to  ship 
him  on  board  the  Lewanteen,  then  about  to  sail  on  a  foreign 
voyage  from  the  port  of  New  York,  as  a  carpenter,  at  the  rate  of 
§23  per  month,  and  to  pay  him  two  months'  wages  in  advance. 
The  assignor  was  to  receive  notice  of  the  sailing  of  the  ship  in 
time  to  enable  him  to  get  on  board.  The  vessel  sailed  on  the 
80th  January,  1857,  before  the  assignor,  after  notice  of  the  intend* 
ed  departure,  had  time  to  board  her ;  and  on  the  9th  February, 
1857,  this  action  was  brought  to  recover  damages  for  a  violation 
of  the  contract.  On  the  facts,  the  finding  of  the  justice  in  favor 
of  the  plaintiff  is  conclusive,  being  fully  sustained  by  the  testi- 
mony, although  it  may  be,  in  some  respects,  conflicting.    The 
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only  questions  on  this  appeal  to  be  passed  upon,  are,  whether  the 
offer  to  prove  a  custom,  which  will  be  stated  hereafter,  was 
properly  excluded ;  and  whether  or  not  the  damages  awarded  by 
the  court  below  are  warranted  by  the  roles  of  law  applicable  to 
this  and  kindred  cases.  In  this  case,  as  already  stated,  the  con- 
tract was  made  with  the  defendants,  who  are  shipping  masters. 
The  offer  referred  to  was  embraced  in  the  following  question  : 
"  What  is  the  custom  of  shipping  men  on  board  of  ships  by  Uie 
landlord  in  person,  wlio  engages  to  ship  them  ;  and  do  they  act  in 
this  matter  as  the  agent  of  the  captain  ?"  A  mere  statement  of 
this  is  sufficient  to  show  its  utter  irrelevancy.  The  agreement 
herein  proved,  depended  not  upon  custom,  and  was  not  made  by 
a  landlord  engaging  to  ship  another,  but  was  made  with  the  de- 
fendants by  the  assignor.  The  exclusion  of  the  question  was 
therefore  proper. 

It  has  been  held  that  where  a  seaman,  hired  for  the  out- 
ward and  return  voyage,  was  improperly  dismissed  by  the  cap- 
tain before  the  service  was  completed,  a  recovery  of  wages 
by  the  seaman  for  the  whole  time  was  proper,  deducting  what 
he  had  otherwise  received  for  his  services  after  his  dismissal,  and 
during  the  time  for  which  his  employer  was  bound  to  make  pay- 
ment, (Abbott  on  Ship.,  4th  Am.  ed.,  442, 443 ;  Hoyl  v.  Wilcljire, 
8  Johns.  518 ;  Ward  v.  Ames,  9  Id.  138 ;  Emerson  v.  Howland,  1 
Mason,  51,  52) ;  but  this  case  depends,  in  some  degree,  upon 
principles  not  embraced  within  the  rule  just  stated.  The  con- 
tract here  is  not  for  services  to  the  employer,  but  to  secure  em- 
ployment under  another,  and  a  violation  of  that  agreement  The 
assignor  never  entered  upon  the  performance  of  the  service  pro- 
mised, and  there  was  no  performance,  partial  or  otherwise,  of  the 
actual  service  contemplated,  although  the  assignor  held  himself 
in  readiness  to  perform  his  contract  with  the  defendants.  Under 
such  circumstances,  the  assignor  could  recover  only  the  actual 
damages  sustained  by  the  breach  complained  of.  The  proof 
showed  that  the  assignor's  board,  during  the  time  he  was  await- 
ing the  sailing  of  the  vessel,  was  $4  per  week,  and  that,  although 
efforts  were  made  thereto,  he  was  unable  to  secure  other  employ- 


NEW  YORK-JUNE,  1858.  61 

Babcock  y.  Raymond. 

ment.  When  the  cause  was  tried  (2d  March,  1867,)  a  period  of 
about  five  weeks  had  expired,  and  the  justice  found  for  the  plain- 
tiff, awarding  the  sum  of  $50  for  damages.  The  board  of  the 
assignor  at  $4  per  week,  and  his  payment  at  the  rate  of  $23  per 
month,  would  warrant  a  finding  of  at  least  $48.75.  We  cannot 
sax  that  ^s  would  not  be  a  fair  compensation,  recompense,  or 
satisfaction  to  the  assignor  for  the  injury  complained  of.  It  is 
difficult  to  determine,  in  a  case  like  this,  precisely  what  would 
be  the  best  mode  of  ascertaining  the  damages  sustained ;  but,  if 
the  breach  result  in  a  loss  of  employment,  and  be  attended  by 
inability  to  obtain  another  service,  it  does  not  seem  unreasonable 
to  adopt  the  same  rule,  which  would  be  applied  in  case  the  ser- 
vice had  commenced,  and  the  party  had  been  improperly  dis- 
charged, provided  such  application  would  not  operate  oppres- 
sively. Adopting  this  rule  as  suggested,  there  is  a  slight  excess 
in  the  finding ;  but  it  falls  within  the  principle  de  minimus  rum 
curat  lex,  and,  as  substantial  justice  has  been  done,  the  judgment 
should  be  affirmed 
Judgment  affirmed. 


Henry  G.  Babcock  v.  Henry  J.  Raymond  and  others. 

In  an  action  to  recover  for  a  literary  production  shown  to  hare  beon  furnished  the 
defendant  at  his  request,  and  used  by  him,  the  opinion  of  the  person  who  prepared 
it,  as  to  its  actual  y&lue,  formed  with  reference  to  the  time  and  labor  employed  in 
its  preparation,  is  competent  to  be  given  in  evidence,  to  show  the  amount  the 
plaintiff  is  entitled  to  recover ;  and,  if  uncontrovertod,  should  be  deemed  conclu* 
sire  upon  the  question  of  value. 

The  proprietors  of  a  newspaper  published  a  standing  notice,  inviting  voluntary  cor- 
respondence containing  important  news,  promising,  if  they  used  any  such  when 
so  furnished,  that  it  would  be  liberally  paid  for.  In  consequeDce  of  this  notice, 
an  article  of  a  political  character,  purporting  to  contain  statistics  of  the  views 
of  people  in  different  parts  of  the  country  respecting  the  presidential  candidates 
at  the  then  coming  election,  was  prepared,  and  sent  with  a  request  that  if  it  was 
not  desired,  to  return  it,  that  the  writer  might  get  a  market  for  it  elsewhore. 
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The  article  was  retained  and  pnbUened.    Held, 

L  That,  under  the  oiicomstances,  the  defendants,  by  publishing  the  article,  should 

be  considered  as  admitting  it  to  be  of  the  character  which  their  notice  invited,  an  J 

were  liable  for  its  value. 
H  The  testimony  of  the  writer,  giving  his  opinion  of  its  value,  formed  with  reference 

to  the  time  and  labor  employed  upon  it,  standing  uncontradicted,  was  sufficient  tc 

entitle  the  plaintiff  to  a  judgment  for  the  amount  stated. 
IIL  Upon  such  evidence,  the  justice  erred  in  dismissing  the  complaint  at  the  trial. 

Appeal  from  a  judgment  of  the  District  Court  for  the  first 
district  The  action  was  brought  against  the  proprietors  of  the 
New  York  Times,  to  recover  for  the  services  of  plaintiff  in  the 
preparation  of  an  article  published  in  that  paper. 

On  the  trial  before  the  justice,  the  plaintiff  was  sworn  in  his 
own  behalf.  He  testified  to  having  seen  in  the  Times  a  standing 
notice  that  voluntary  correspondence  containing  important  news, 
was  solicited,  and,  if  used,  would  be  liberally  paid  for.  In  con* 
sequence,  ho  prepared  the  article  in  question.  (A  copy  of  this 
article  was  put  in  evidence.  It  contained  a  summary  of  results 
of  a  canvass  said  to  have  been  made  by  him  in  the  summer 
of  1856,  of  the  preferences  of  electors  and  others  relative  to 
the  presidential  election  then  pending.)  He  sent  this  article 
to  the  editor  of  the  Times,  with  a  letter  to  the  effect  that  if  he 
did  not  wish  it,  to  return  it,  that  he  might  get  a  market  fot  it 
elsewhere.  The  article  was  published,  but  had  not  been  paid 
for.    He  considered  it  worth  $20. 

On  cross  examination,  he  stated,  among  other  things,  that  he 
might  have  sent  his  letter  separately  from  the  article. 

The  plaintiff  having  rested,  the  justice,  on  motion  of  defend- 
ants, dismissed  the  complaint ;  and  the  plaintiff  appealed. 

Theplctintiff,  in  person. 

Waldo  Abbot,  for  the  respondents. 

By  the  Court,  Hilton,  J.— The  defendants,  proprietors  of  the 
New  York  Daily  Times,  a  newspaper  printed  in  this  city,  pub- 
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listed  at  the  head  of  its  columns  a  "  Notice  to  Correspondents/' 
88  follows:  "Voluntary  correspondence,  containing  important 
news  from  all  quarters  of  the  world,  is  solicited ;  if  used,  it  will 
be  liberally  paid  for."  In  September,  1856,  and  while  the  proba- 
bility of  the  election  of  Mr.  Fremont  to  the  position  of  President 
of  the  United  States,  was  a  subject  much  discussed  and  com- 
mented upon  in  our  newspapers  and  elsewhere,  the  plaintiff  pre- 
pared and  sent  to  the  defendants  a  communication  containing 
statistics,  observations,  and  results,  stated  to  have  been  derived 
from  an  actual  canvass  by  him  of  the  views,  principle?  and  pre- 
ferences of  persons  of  all  classes,  and  both  sexes,  traveling  upon 
many  of  the  railroads  and  other  routes  throughout  the  country, 
respecting  the  several  candidates  for  the  presidency,  which 
were  to  be  voted  for  at  the  then  ensuing  general  election.  The 
defendants  published  the  communication  in  their  paper.  It  oc- 
cupied about  half  a  column  of  the  daily  issue  of  September  IStb, 
1856,  and  was  preceded  by  an  editorial  paragraph  assuring  the 
public  of  the  conscientious  accuracy,  and  reliability  of  the  record 
contained  in  it 

The  object  of  these  statistics  and  observations,  and  their  pub- 
lication thus  endorsed,  seems,  from  a  careful  perusal,  to  have 
been  for  the  purpose  of  arriving  at  certain  results  which  are  de- 
clared to  have  been  obtained  from  the  fkcts  there  stated.  And, 
to  show  the  important  character  of  the  communication,  in  it  the 
particulars  are  given  of  48  separate  canvassings  of  promiscuous 
companies  of  persons  traveling  over  different  routes  and  sections 
of  country,  which  it  was  alleged  established  the  following  extraor- 
dinary "  results  "  or  conclusions :  1.  That  among  the  traveling 
and  intelligent  portions  of  the  community,  Mr.  Fremont  had 
twice  as  many  partisans  as  both  the  other  candidates,  Buchanan 
and  Fillmore,  together;  while  in  the  rural  districts  and  back 
settlements — where,  it  seems  left  to  inference,  the  people  are  not 
so  enlightened  or  intelligent — opinion  was  pretty  equally  divided 
between  Fillmore  and  Buchanan.  2.  That,  of  the  voters  between 
21  and  60,  from  five-eighths  to  five-sixths  were  for  Fremont ; 
while,  of  those  over  60,  nearly  two  thirds  were  for  Buchanan. 
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3.  That  seven-eighths  of  all  oar  literary  men,  professors,  Ac,  and 
nearly  every  minister  of  the  gospel,  would  vote  for  Fremont; 
while  about  four-fifths  of  all  the  voters  for  Buchanan  were  op* 
posed  to  the  Maine  liquor  law.  4.  That  nearly  every  district  in 
Pennsylvania  would  go  for  Fremont,  while  the  state  would  proba- 
bly go  for  Buchanan.  5.  That  a  very  large  proportion  of  all  the 
ladies  were  for  Fremont — indeed,  it  appeared  that,  in  this  pre- 
ference, very  many  of  them  were  in  direct  opposition  to  their 
husband?,  although  it  was  admitted  "  that  Mr.  Fillmorefs  fiue 
personal  appearance  had  not  been  without  its  effect"  Finally, 
That  these  "  results  "  contained  "  Acts  of  the  most  cheering  cha- 
racter," which  may  be  thus  briefly  stated : 

"  That  young  men  are  more  honest  than  old  ones,  and  are 
overwhelmingly  for  Fremont ;"  and,  as  a  consequence,  the  future 
public  virtue  and  permanency  of  our  republican  institutions  are 
secured.  That  ministers,  men  of  science,  loveliness,  (evidently 
referring  to  the  female  sex),  virtue,  temperance,  and  intelligence 
throughout  the  land,  were  for  Fremont.  The  concluding  in- 
quiry in  the  article,  "  Who  can  be  against  us?"  assuming  all  the 
previous  statements  and  conclusions  to  be  accurate,  seems  not 
only  unnecessary,  but  rather  difficult  to  answer. 

It  will  not  be  denied  that,  if  by  the  plaintiff's  communication 
these  results  and  conclusions  were  satisfactorily  established  in 
advance  of  the  people  expressing  their  views  and  preferences 
in  the  usual  method,  it  would  at  the  time  have  been  deemed 
"  important  news,"  in  the  largest  sense  of  that  term,  to  any  news- 
paper or  person  professing  a  partiality  for  the  election  of  Mr.  Fre- 
mont ;  and,  as  by  reference  to  the  copy  of  the  defendants'  paper 
containing  the  article,  and  attached  to  the  return  on  this  appeal, 
it  appears  that  they  so  professed,  there  seems  no  reason  for  doubt- 
ing that  they  regarded  it  as  containing  not  only  "  important 
news,"  but  information  valuable  to  their  readers. 

On  the  trial  before  the  justice  of  the  First  District  Court,  and  from 
whose  judgment  this  appeal  is  taken,  the  plaintiff  proved  that  he 
prepared  the  article  in  consequence  of  the  notice  referred  to,  and 
sent  it  to  the  defendants,  requesting,  before  its  publication,  if  it  was 
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,  not  liked,  to  return  it,  that  be  might  get  a  market  for  it  elsewhere, 
— thus  plainly  informing  them  that  it  was  intended  for  sale,  and,  if 
they  used  it,  he  was  to  be  paid  what  it  was  reasonably  worth.  The 
paper  in  which  it  was  published,  being  then  put  in  evidence, 
afforded  a  presumption,  at  least,  that  the  defendants  accepted  it , 
upon  the  terms  thus  proposed,  and  that  in  their  estimation  it  con- 
tained information  of  importance  and  value.  It  was  further 
proven  by  the  plaintiff  that  the  production  of  this  article  cost 
him  ten  days  of  hard  labor,  and  that  he  considered  it  worth  $20. 
Apart  from  this  testimony,  it  is  manifest,  from  the  editorial  pre- 
face, that  the  defendants  believed  it  to  be  of  some  value,  and 
that  the  facets  alleged  in  it  had  been  conscientiously  collected  and 
recorded ;  that  its  publication  would  be  beneficial  in  showing  to 
the  opponents  of  Mr.  Fremont  the  uselessness  of  further  opposi- 
tion ;  and  that  the  facts  and  conclusions  in  it,  to  use  the  language 
of  the  communication,  "  augured  well  for  future  public  virtue, 
and  the  permanency  of  our  republican  institutions." 

This  evidence  was  not  in  any  way  controverted,  (the  defend- 
ants offering  no  testimony),  and  the  justice  erred  in  disregarding 
it  and  dismissing  the  complaint.  He  was  not  justified  in  deter- 
mining the  character  and  value  of  the  communication  by  the 
result  of  the  subsequent  election  to  which  it  related,  and  was 
intended  to  affect ;  nor  was  he  warranted  in  regarding  facts  and 
results,  shown  to  be  so  accurately  and  conscientiously  collected, 
as  a  useless  fabrication,  intended  to  influence  unsettled  or  weak 
minds  in  favor  of  Mr.  Fremont,  and  to  induce  them  to  vote  for 
him  in  preference  to  the  other  candidates  then  before  the  people. 

The  defendants  were,  and  are  still,  engaged  in  the  publication 
of  a  valuable  and  highly  influential  newspaper,  intended  for  the 
information  o£  and  not  for  the  purpose  of  misleading,  the  public ; 
and,  as  the  plaintiff  testifies  that  ho  spent  much  time  and  labor 
in  preparing  the  article,  it  would  be  obviously  unjust  to  both 
parties  to  assume,  under  all  the  circumstances,  that  they  did  not 
at  the  time  honestly  believe  that  the  facts  and  results  stated  in  it 
embodied  information  which,  in  their  opinion,  was  not  only  val- 
uable, but  important.    It  therefore  came  within  the  class  of  cor- 
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respondence  referred  to  by  the  defendants  in  their  notice ;  and, 
having  been  used,  should  be  paid  for.  ^ 

The  opinion  as  to  its  actual  value  was,  as  we  have  seen,  formed 
with  reference  to  the  time  and  labor  employed,  and  was  at  least 
presumptive  evidenoe  upon  the  question  as  to  the  amount  the 
plaintiff  was  entitled  to  recover,  and,  standing  uncontradicted  as 
in  this  case,  might  have  been  regarded  as  conclusive.  Oram  v 
Morris,  6  Peters,  698;  KMy  y.  Jackson,  Id.  622. 

Judgment  reversed 


Ezekiel  S.  Lockwood  v.  Thb  Mayor,  Aldermen,  and  Com- 
monalty of  the  City  op  New  Yobk. 


It  stems  that  municipal  corporation*  are  not  responsible  for  injuries  to  third  ] 
arising  from  the  negligence,  want  of  skill,  or  carelessness  of  contractors,  or  those  em- 
ployed under  them,  while  engaged  in  the  prosecution  of  repairs  upon  the  streets 
of  the  city. 

But  it  is  otherwise  where  the  injury  k  occasioned,  not  by  any  fitult  of  the  contractor 
or  his  servants,  but  is  the  result  of  an  act  which  the  corporation,  by  their  contract, 
direct  to  be  done.  In  such  a  case,  the  principle  of  responded  superior  applies. 
Where  the  contractor  has  merely  done  what  he  was  required  to  do  by  the  contract, 
he  is  not  the  party  to  be  made  responsible;  but  those  who  directed  him  to  do  the 
act  must  answer  for  the  damage  occasioned  thereby. 

Appeal  by  defendants  from  a  judgment  of  the  First  District 
Court  This  action  was  brought  to  recover  damages  for  injuries 
occasioned  to  the  plaintiff's  house  in  the  building  of  a  sew- 
er. By  contract  made  in  September,  1854,  with  the  defend- 
ants, through  the  Croton  Aqueduct  Board,  Abraham  H.  Le- 
gett  was  employed  to  construct  a  sewer  running  from  the 
East  river  through  Forty-ninth  street  to  Second  avenue,  thence 
up  that  avenue  to  Fifty-third  street,  through  Fifty-third  street 
to  Third  avenue,  and  thence  up  that  avenue  to  Fifty-sixth 
street.    By  the  terms  of  the  contract,  Legett  was  required  in  all 
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cases  to  draw  the  sheath-piling  as  the  work  progressed,  unless 
directed  otherwise  in  writing  by  the  Board.  The  work  was  per- 
formed tinder  this  contract  by  John  L.  Brown,  in  place  of  Mr. 
Legett  It  was  done  under  the  supervision  of  an  inspector  ap- 
pointed by  the  Croton  Aqueduct  Board. 

The  plaintiff's  premises  were  in  Fifty-third  street,  between  Se- 
cond and  Third  avenues.  At  this  place,  the  excavation  for  the 
sewer  was  22  feet  deep  and  16  feet  wide.  Two  inch  spruce 
plank  were  used  to  shore  up  and  prevent  the  caving  in  of  the 
earth.  On  the  completion  of  the  sewer,  the  rest  of  the  excavation 
was  filled  up  with  dirt,  and  these  plank  (which  constitute  what 
is  called  "  sheath-piling  ")  were  withdrawn.  The  contractor  tes- 
tified that  the  sheath-piling  should  have  been  left  in,  and  that  he 
spoke  to  the  inspector  about  it ;  but,  receiving  no  directions  to 
leave  it  in,  drew  it  out*  being  required  to  do  so  by  the  contract. 
In  consequence  of  the  drawing  of  it  out,  the  earth  on  each  side 
settled,  and  the  plaintiff's  house  was  injured,  his  stoop  was  bro- 
ken off  from  its  fastenings  to  the  house  and  pitched  over  forward, 
the  stones  in  the  yard  were  broken,  and  the  railing  disjointed,  &c 
It  was  to  recover  damages  for  these  injuries  that  this  action  was 
brought  Judgment  was  rendered  for  the  plaintiff,  and  the  de- 
fendants appealed. 

Abraham  R  Lawrence,  jr.,  assistant  corporation  counsel,  for  the 

appellants. 

JSogardus  is  Brown,  for  the  respondent 

By  the  Court,  Daly,  First  Judge. — This  case  is  distinguishable 
fromBlaker.  Ferris,  lSeld.48;  Pack  v.  The  Mayor,  4  Id.  227 ; 
and  KeUy  v.  The  Mayer,  1  Kern.  432.  In  these  cases,  the  corpo- 
ration was  sought  to  be  made  responsible  for  injuries  to  third 
persons  arising  from  the  negligence,  want  of  skill,  or  carelessness 
of  the  contractors,  or  those  employed  under  them,  while  engaged 
in  the  prosecution  of  the  work.  In  this  case,  however,  the  injury 
was  the  result  of  drawing  the  sheath-piling — which  the  contractor, 
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by  the  terms  of  the  contract,  was  required  to  do — as  the  work 
progressed.  It  did  not  appear  that  there  was  any  want  of  skill, 
negligence,  or  carelessness  on  the  part  of  the  contractor  in  doing 
what,  by  the  terms  of  the  contract,  he  was  required  to  do.  lie 
testified  that  it  was  a  proper  case  to  leave  the  sheath-piling  in ; 
that  he  spoke  to  the  inspector  about  it,  under  whose  directions 
the  sewer  was  to  be  built ;  but,  as  he  was  not  directed  to  leave 
it,  he  withdrew  it  in  compliance  with  the  terms  of  the  contract ; 
that  if  it  had  been  left  in,  the  earth  would  have  remained  as  it 
was ;  that  the  earth  naturally  settles  after  the  sheath-piling  is 
drawn ;  that  the  earth,  in  the  place  where  the  injury  occurred, 
was  more  unstable,  and  tended  more  to  press  in,  than  in  other 
places ;  that  the  earth  could  not  be  rammed  in  so  hard  as  to  pre- 
vent settling,  after  the  drawing  of  the  sheath-piling,  in  such  a 
wide  and  deep  excavation ;  that,  after  it  was  drawn,  the  side- 
walk  settled,  the  stones  yielding  apart,  and  that,  according  to  the 
contract,  he  could  not  have  executed  the  work  any  better;  that 
in  some  few  places,  in  the  Third  avenue,  he  was  directed  to  leave 
the  piling  in,  and  did  so.  It  further  appeared  by  the  testimony 
that  the  stoop  was  in  good  order  before  the  piling  was  drawn ; 
that,  on  the  day  it  was  drawn,  the  stoop  gave  way ;  the  earth 
drew  off  in  a  body,  when  the  stoop  pitched  forward  some  three 
inches  at  the  top,  and  an  inch  and  a  half  at  the  bottom ;  the  iron 
fastenings  which  attached  it  to  the  house  were  broken,  the  stone 
into  which  the  railing  was  fastened  was  broken,  and  the  railing 
was  drawn  out,  broken,  and  disjointed. 

As  the  injury  was  the  result  of  an  act  which  the  defendants, 
by  their  contract,  directed  to  be  done,  the  principle  of  respondeat 
superior  applies.  The  contractor,  having  merely  done  what  he 
was  required  to  do  by  the  contract,  is  not  the  party  to  be  made 
responsible;  but  those  who  directed  him  to  do  the  act  must  an- 
swer for  the  damage.  As  the  injury  could  have  been  avoided 
by  leaving  the  piles  in,  as  was  done  in  certain  places  in  the  Third 
avenue,  it  was  inexcusable  negligence  to  require  them  to  be 
drawn. 

Judgment  affirmed. 
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John  M.  Kopper  v.  Amasa  B.  Hows. 

An  action  upon  a  judgment  rendered  in  one  of  the  District  Courts,  may  be  brought 
by  a  party  to  whom  it  has  been  assigned,  without  leave  of  the  court  first  obtained. 

Such  leave  is  only  necessary  where  the  action  is  between  the  original  parties  to  the 
judgment 

Appeal  by  defendant  from  a  judgment  of  the  Third  District 
Court.  The  action  was  brought  by  the  plaintiff  upon  a  judg- 
ment recovered  by  Gershom  A.  Seixas,  against  the  defendant 
Amasa  B.  Howe,  on  the  16th  day  of  December,  1857,  in  the 
First  District  Court,  for  the  sum  of  $24.25,  and  assigned  to  the 
plaintiff.  The  only  question  was,  whether  he  could  maintain  the 
action  without  showing  leave  of  court  first  obtained  to  bring  it 

Judgment  was  rendered  for  the  plaintiff  and  the  defendant  ap- 
pealed. 

James  Parks,  for  the  appellant 

Thomas  B.  Van  Buren,  far  die  respondent 

By  the  Court,  Brady,  J. — An  action  eannot  be  brought  on  a 
judgment  rendered  in  one  of  the  District  Courts  of  this  city, 
without  leave  of  the  eourt,  (Milk  v.  Winehw>  2  B.  D.  Smith,  18, 
Thomas  v.  Sutphen,  Id.  537),  where  the  parties  are  the  same ; 
but  where  the  action  is  not  between  the  same  parties,  it  may  be 
brought  without  leave  of  the  court  Tujfts  v.  Brainard  (1  Abb. 
84,)  approved  Wheeler  v.  Pakin,  (12  How.  Pr.  R  540),  and  relied 
on  McButt  v.  Bersch,  (4  Abb.  441.)  Section  41  of  the  Code  pro- 
hibits the  action  on  a  judgment  where  it  is  between  the  same 
parties,  and  there  is  nothing  in  the  section  relating  to  leave  to  be 
obtained,  which  will  justify  the  enlargement  of  the  prohibition, 
so  as  to  embrace  actions  not  between  the  same  parties.    No  right 
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of  action  is  taken  away  by  section  71,  and  tho  assignee's  right 
to  sue,  resulting  from  his  assignment,  is  not  restricted  by  any 
provisions  of  the  Code,  except  those  providing  for  the  time  of 
commencing  actions,  §§  74,  90. 
Judgment  affirmed. 


Gustavus  Y.  Churchill  and  another  v.  Mary  Mallison 
JlSV  another. 

An  order  vacating  a  judgment  entered  by  default,  and  letting  the  defendants  in  to 
answer  upon  their  showing  a  defence  and  excusing  their  neglect,  is  not  appeal- 
able. 

Such  an  order  can  be  reviewed  only  upon  obtaining  the  certificate  required  by  rule 
of  this  court  of  March  22d,  1851,  which  is  granted  in  all  cases  where  the  judge 
making  the  order  deems  the  question  of  such  importance  and  doubt  as  to  render  a 
review  proper. 

Appeal  by  plaintiffs  from  an  order  at  special  term,  setting 
aside  a  judgment  and  permitting  the  defendants  to  defend.  The 
defendants  moved  to  dismiss  the  appeal 

Lowe  Jk  Daly,  for  the  appellants. 

DooliUky  Ward  &  Wticoxson,  for  the  respondents. 

By  the  Court,  Hilton,  J. — A  judgment  in  this  action  was  en- 
tered by  default,  upon  the  defendants'  failure  to  answer.  Upon 
an  affidavit  excusing  the  neglect,  and  showing  a  defence,  a  mo- 
tion was  made  on  their  behalf,  at  special  term,  to  vacate  and  set 
aside  the  judgment,  and  permit  them  to  defend.  From  the  order 
granting  this  motion,  the  plaintiffs  appeal  to  the  general  term. 

In  Mead  v.  Mead  (2  E.  D.  Smith,  223,)  it  was  held  that  an 
order  of  this  nature  rested  in  the  discretion  of  the  judge  making  it, 
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and  was  not  appealable  under  sec.  849  of  the  Code.  See,  also,  Seehj 
v.  Chittenden,  10  Barb.  S.  C.  303 ;  Sherman  v.  Felt,  2  Com.  186.  It 
can  only  be  reviewed  upon  obtaining  the  certificate  required  by 
the  rule  of  this  ft>urt  of  March  22, 1851,  and  which  is  granted  in 
oil  cases  where  the  judge  making  the  order  deems  the  question 
of  such  importance  and  doubt  as  to  render  a  review  proper.  The 
certificate  not  having  been  obtained  the  appeal  is  therefore  dis- 
missed. 
Appeal  dismissed,  with  costs. 


Samuel  Tookeb  v.  George  W.  Gormeb. 

The  declarations  of  a  party  in  respect  to  the  subject  matter  of  a  suit,  may  always  be 
given  in  evidence  against  him,  and  especially  so  when  such  statements  have  been 
made  under  oath  as  a  witness  in  a  court  of  justice  in  another  cause. 

The  declarations  of  a  third  person,  neither  a  party  nor  a  privy,  and  not  part  of  the 
res  gestae,  are  receivable  only  for  the  purpose  of  contradicting  him  when  he  has 
been  examined  as  a  witness  against  the  party,  who  offers  such  statemont  in  evi- 
dence with  the  design  of  impeaching  him,  and  it  is  then  receivable  only  after  he 
has  been  asked,  while  under  examination,  if  he  has  made  such  a  statemont  or 
declaration. 

But  if  the  declarations  be  improperly  received,  the  error  will  be  cured  by  the  adverse 
party's  calling  such  person  to  the  stand  as  a  witness,  and  examining  him  in  respect 
to  such  declarations,  as  well  as  upon  the  subject  matter  of  the  suit  generally. 

Where  goods  are  entrusted  to  a  common  carrier,  accompanied  with  a  bill  and  in- 
structions not  to  deliver  the  goods  unless  paid  therefor  by  the  consignee,  he  is  lia- 
ble to  the  consignor  for  a  delivery  without  payment  being  exacted.  By  thus  assum- 
ing to  act  with  the  goods  as  his  own,  he  is  answerable  for  their  value ;  but  he 
may  discharge  himself  from  liability  by  procuring  their  return. 

H  seems  that  an  endorsement  upon  the  bill,  "  Please  collect  the  bill,*1  is  a  mere  re- 
quest, with  which  the  carrier  may  or  may  not  comply ;  and  is  not,  of  itself,  suffi- 
cient evidence  of  an  undertaking  or  agreement  on  his  part  not  to  deliver  the  goods 
unless  paid  for. 

Appeal  by  defendant  from  a  judgment  of  the  First  District  Court 
In  May,  1856,  the  plaintiff  delivered  to  the  defendant's  express, 
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running  between  New  York  and  Bloomfield,  a  cask  of  crockery 
to  be  carried  to  one  A.  Livingston,  with  directions  to  collect  tlie 
bill  therefor  on  delivery.  A  Mr.  Kent  was  employed  at  the  time 
as  the  driver  of  the  express.  The  goods  having  been  deliv- 
ered without  collecting  the  bill,  an  action  was  commenced 
therefor  against  Mr.  Kent,  in  which  judgment  was  rendered 
against  the  plaintiff,  it  appearing  that  Mr.  Kent  was  not  the  owner 
of  the  express.  This  action  was  then  brought  against  the  present 
defendant.  Upon  the  trial,  a  witness  who  was  called  for  the 
plaintiff  testified  that  he  was  present  at  the  trial  of  the  suit 
against  Mr.  Kent;  that  the  present  defendant  was  called  on 
that  trial  as  a  witness  for  the  defence,  and  testified  that,  at  the 
time  the  goods  in  question  were  given  to  the  Bloomfield  express, 
he  was  its  owner,  and  Mr.  Kent  was  employed  by  him  as  driver. 
Also,  that  Mr.  Kent  was  sworn  on  that  trial,  and  testified  that 
he  had  taken  the  goods  to  West  Bloomfield,  with  instructions  not 
to  deliver  them  without  the  money ;  but  that  he  left  them  at  a 
store  for  Mr.  Livingston,  the  consignee,  and  they  had  been  do* 
livered,  and  the  bill  not  paid.  This  testimony  as  to  the  evidence 
of  Kent  and  the  defendant  on  the  former  trial,  was  objected  to ; 
but  the  objection  was  overruled  and  an  exception  was  taken. 

Charles  Kent  was  called  as  a  witness  for  the  defendant,  and 
testified  that  he  was  the  person  previously  sued  for  having  de- 
livered the  goods  without  collecting  the  money ;  that  he  was 
never  directed  not  to  deliver  the  goods  without  collecting  the 
money ;  that  the  only  direction  ever  given  to  him  was  contained 
in  the  bill  itself,  on  which  was  written  "  Please  oollect  the  bill ;" 
but  he  did  not  contradict  the  testimony  of  the  plaintiff's  witnesses 
that  ht  had  sworn,  on  the  other  trial,  that  such  directions  were 
given  to  him.  Judgment  was  rendered  for  the  plaintiff  and  the 
defendant  appealed. 

C.  F.  Wetmore,  for  the  appellant 

E.  R.  Bojardus,  for  the  respondent 

By  the  Court,  Daly,  First  Judge— The  statements  made  by 
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the  defendant  under  oath,  as  a  witness  in  the  suit  between  the 
plain  tiff  and  Kent,  were  admissable  to  charge  him.  Collet  v.  Lord 
Keith,  4  Esp.  21&j  Milward  v.  Forbes,  Id.  171.  The  declarations 
or  statements  of  a  party  in  respect  to  the  subject  matter,  may 
always  be  given  in  evidence  against  him,  and  especially  so  when 
the  statement  was  made  by  him  as  a  witness  in  a  court  of 
justice. 

The  declarations  of  Kent,  as  they  formed  no  part  of  the  res 
geslce,  were  not  admissible.  The  declarations  or  statements  of 
one,  neither  a  party  nor  a  privy,  are  receivable  only  for  the  pur- 
.  pose  of  contradicting  him  when  he  has  been  examined  as  a  wit- 
ness against  the  party  who  offers  the  prior  statement  with  the 
design  of  impeaching  him,  and  is  then  only  receivable  if  he  has 
been  asked,  while  under  examination,  if  he  has  made  such  a  state- 
ment or  declaration.  But  although  the  evidence,  when  offered, 
was  improperly  received  by  the  justice,  the  defendant  cured  the 
error  by  calling  Kent  to  the  stand  as  a  witness,  and  examining 
him,  not  only  in  respect  to  the  declarations  attributed  to  him, 
but  upon  the  subject  matter  of  the  suit  generally.  The  most 
material  declaration  of  Kent,  given  by  the  plaintiff  in  evidence, 
was  his  statement  to  the  witness  Tooker  that  he  had  taken  the 
goods  to  West  Bloomfield  with  directions  not  to  deliver  Hiem  will* 
out  the  money.  When  Kent  was  examined  as  a  witness  by  the 
defendant,  he  testified  that  the  only  instructions  he  ever  received 
respecting  the  goods,  was  what  was  written  on  the  bill  accompa- 
nying them — "  Please  collect  the  bill."  This  formed  no  part  of 
his  duty  as  a  carrier.  It  was  a  mere  request,  which  he  might  or 
might  not  comply  with ;  and  would  not,  of  itself,  be  sufficient 
evidence  of  an  engagement  or  undertaking  on  the  part  of  the  de- 
fendant not  to  deliver  the  goods  unless  paid  for.  But  Kont  did 
not  deny  that  he  told  Tooker  that,  when  he  took  the  goods,  he 
received  directions  not  to  deliver  them  without  the  money.  The 
defendant  did  not  interrogate  him  upon  that  point,  and  the  jus- 
tice therefore  had  the  right  to  conclude  that  he  made  such  a  state- 
ment. If  he  did,  it  was  in  conflict  with  what  he  swore  upon  the 
trial ;  and,  as  there  was  no  deni.il  that  such  a  statement  had  been 
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made  by  the  witness,  nor  any  explanation  given  to  obviate  ite 
effect,  or  show  that  it  was  otherwise  or  different  than  as  testified 
to  by  Tooker,  it  was  for  the  justice,  under  the  circumstances,  to 
say  whether  that  statement  was  the  true  one,  or  the  one  given 
by  the  witness  upon  the  trial.  If  the  witness  had  delivered  the 
package  in  neglect  of  such  instructions,  then  he  was  interested  in 
the  event  of  the  suit,  as  he  would  be  liable  over  to  his  principal, 
if  there  should  be  a  recovery  against  the  principal  for  the  witness' 
neglect ;  and  this  was  a  matter  to  be  weighed  by  the  justice  in 
considering  the  conflict  between  his  previous  statement — after  an 
ample  opportunity  had  been  afforded  for  explaining  it,  if  it  could 
be  explained — and  his  statement  on  the  trial.  The  finding  of  a 
justice,  like  that  of  a  jury,  upon  such  a  point,  will  never  be  dis- 
turbed or  reviewed  by  an  appellate  tribunal. 

That  the  error  of  admitting  the  declaration  of  Kent  was  cured 
by  the  defendant's  making  him  a  witness,  will  appear  very 
plainly.  These  declarations  or  previous  statements  of  the  wit* 
ness  were  clearly  admissible  to  impeach  or  contradict  the  testi- 
mony he  gave  on  behalf  of  the  defendant ;  and,  as  they  were 
already  in  evidence,  it  would  have  been  an  idle  ceremony  to  re- 
call the  witness  Tooker  to  give  the  same  testimony  over  again. 
Where  it  is  designed  to  impeach  the  credit  of  a  witness  by  show- 
ing that  he  has  made  statements  inconsistent,  or  in  direct  conflict 
with  what  he  has  sworn  to  upon  the  trial,  it  is  necessary  for  the 
party,  who  designs  to  impeach  his  credit,  to  ask  him,  while  he 
has  him  under  examination,  if  he  has  made  such  statements,  that 
the  witness'  attention  may  be  called  to  the  feet,  and  an  opportu- 
nity afforded  him  either  of  denying  it,  or  of  stating  what  he  did 
say,  or  of  giving  any  explanation  that  may  tend  to  support  the 
consistency  or  integrity  of  his  sworn  statement  But  in  this  case 
the  witness  and  the  defendant  had  all  the  benefit  which  this  rule 
was  designed  to  secure.  Kent  was  in  court  when  Tooker  was 
examined.  He  was  called  himself,  afterwards,  as  a  witness,  and 
an  ample  opportunity  was  afforded  him  to  deny  the  truth  of 
Tooker's  statement,  or  to  give  any  explanation  that  either  lie  or 
the  defendant  deemed  essential.    The  defendant  neglected,  or  did 


NEW  YOBK-JUNE,  1858.  75 

Tooker  v.  Gormer. 

not  think  fit,  to  interrogate  him  upon  the  point ;  and  it  does  not 
lie  with  him  now  to  ask  a  reversal  of  the  judgment  upon  this 
ground,  when  he  had  every  advantage  upon  the  trial  which  this 
rule  of  evidence  could  afford. 

If  the  justice  had  believed  the  statement  of  Kent  upon  the  trial, 
that  he  left  the  package  at  a  store,  where  he  was  directed  to  leave 
it  by  the  person  to  whose  care  it  was  addressed,  and  that  all  the 
instructions  he  received  with  it  was  to  collect  the  bill,  it  would 
have  been  an  ample  defence.  But  it  was  in  evidence  that  Kent 
told  Tooker  tbat  he  had  directions  not  to  deliver  it  without  the 
money,  but  had  delivered  it  without  the  money ;  that  he  had  not 
been  as  careful  as  he  should  have  been,  as  he  had  just  bought 
out  the  express,  and  was  anxious  for  patronage,  looker's  testi- 
mony to  this  effect  was  not  denied,  qualified,  or  questioned  by 
Kent  when  he  came  upon  the  stand.  The  justice,  therefore,  was 
bound  to  conclude  that  Kent  had  so  told  Tooker,  and  was  at  lib- 
erty to  infer  that  what  he  then  told  was  the  truth.  He  was  at 
liberty  to  infer  it  from  the  silence  of  Kent  respecting  a  statement 
so  materially  in  conflict  with  the  facts,  as  he  represented  them 
upon  the  trial,  from  the  omission  of  the  defendant  to  question 
him  upon  the  point,  and  from  the  fact  that,  after  a  suit  was  com- 
menced against  the  defendant*  there  may  have  been  a  strong  mo- 
tive on  the  part  of  Kent  to  represent  the  facts  to  be  otherwise,  to 
prevent  a  recovery  which  might  lay  the  foundation  for  a  subse- 
quent suit  against  him. 

I  think  there  was  sufficient  in  the  evidence  to  warrant  the  con- 
clusion of  the  justice  that  the  defendant  agreed,  when  the  pack- 
age was  entrusted  to  him,  not  to  deliver  it  unless  the  money  was 
paid ;  and  if  he  did,  he  is  answerable  for  its  value  if  he  assumed 
the  responsibility  of  delivering  or  parting  with  it  without  receiv- 
ing the  money.  By  such  an  act  he  takes  the  risk,  which  the 
owner  was  not  willing  to  take,  of  trusting  to  the  credit  or  future 
ability  to  pay,  of  the  person  to  whom  he  delivers  it  It  was  in 
evidence,  and  not  contradicted  by  Kent,  that  Kent  said  he  should 
not  have  delivered  the  goods,  but  he  thought  Livingston  was 
responsible.    So  far,  therefore,  as  respects  the  defendant's  liabil- 
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ity  to  the  plaintiff  it  is  the  same  as  if  he  had  collected  the  mo- 
ney. He,  or  the  agent  to  whom  he  entrusted  the  matter,  saw  fit 
to  give  credit  to  a  man  to  whom  the  seller  was  not  willing  to 
give  credit  This  was  assuming  to  act  with  the  property  as  his 
own,  and,  having  thus  taken  upon  himself  all  the  authority  of  an 
owner,  he  must  pay  for  the  goods,  unless  he  can  get  tbem  back 
and  discharge  himself  from  responsibility  by  advising  the  plain- 
tiff that  they  are  in  his  custody  at  West  Bloorafield,  subject  to 
his  order.  The  responsibility  of  the  defendant  does  not  arise 
from,  his  implied  duty  as  a  carrier,  but  from  the  special  contract 
which  the  justice  has  concluded  that  he  made,  not  to  deliver  the 
goods  without  the  money.  The  contract  which  the  law  implies, 
may  be  enlarged  by  the  agreemeut  of  the  parties,  and  then  the 
carrier  is  bound  to  the  full  and  exact  performance  of  the  particu- 
lar agreement  he  makes.  Story  on  Bailments,  §§  81,  82 ;  An- 
gel! on  Carriers,  §§  37,  59,  60.  If  Livingston,  or  the  person  to 
whose  care  the  goods  were  sent,  was  not  prepared  or  willing  to 
pay  for  them,  when  advised  by  the  defendant's  agent  at  West 
Bloomficld  that  they  were  in  his  custody  and  ready  for  deliveiy, 
it  was  the  duty  of  the  defendant's  agent  to  retain  the  package 
and  advise  the  plaintiff  that  it  bad  not  been  paid  for,  and  was 
held  subject  to  his  order.  The  plaintiff  then  became  responsible 
for  the  expense  of  its  safe  keeping,  and  the  position  and  respon- 
sibility of  the  defendant  was  changed  to  that  of  an  ordinary  bailee 
for  hire,  or  warehouseman. 

To  entitle  the  plaintiff  to  recover  in  a  case  like  this,  all  that 
it  was  necessary  for  him  to  show  was,  what  he  did  show,  that 
the  defendant  wrongfully  delivered  the  goods.  This,  prima  facie, 
is  sufficient  to  entitle  him  to  recover  their  value.  Devereux  v. 
Barclay,  2  B.  &  Aid.  703 ;  Cooper  v.  WiOamot,  1  Man.  Gr.  &  Scott, 
672  ;  Loeschman  v.  Machw,  2  Starkie,  811 ;  Bryant  v.  Wardell,  2 
Exchq.  479  ;  Valpy  v.  Saunders,  12  Jurist,  488 ;  1  Chitty's  PL 
140, 141. 

Judgment  affirmed. 


NEW  YORK -JUNE,  1838. 


Payton  v.  Wight 


Josiah  Payton,  Receiver,  &c.,  v.  John  Wight  and  Edward  J. 

Bobebts. 

In  an  action  upon  two  promissory  notes,  against  M.  k  A.,  as  maker  and  endorser 
respectively,  the  latter,  A.,  gave  to  the  plaintiff  renewal  notes  endorsed,  the  plain- 
tiff discontinued  the  suit  against  him,  gave  him  up  the  original  notes,  and  perfect- 
ed judgment  against  M.,  the  maker.  The  renewal  notes  were  not  paid.  Held,  that 
A.  was  not  entitled  to  an  assignment  of  the  judgment 

I.  Such  an  arrangement  did  not  operate  as  an  assignment  of  tho  claim  in  suit  to  A., 
nor  entitle  him  to  on  assignment  of  tho  judgment  against  M.,  until  the  renewal 
notes  were  paid. 

II.  A.,  not  having  performed  his  obligation,  viz.,  that  of  paying  the  renewal  notes, 
could  not  require  an  assignment  of  the  judgment  against  M.  to  him,  the  agreement 
to  give  such  an  assignment  being  founded  upon  the  implied  understanding  that 
such  renewal  notes  would  be  paid  at  maturity. 

A  court  of  equity  will  not  compel  specific  performance  of  a  contract  where  the  obliga- 
tions of  the  party  seeking  relief  have  been  disregarded,  or  are  incapable  of  being 
substantially  performed  by  him.  • 

Appeal  by  plaintiff  from  a  judgment  of  the  court  at  special 
term  dismissing  the  complaint. 

The  plaintiff  brought  this  action  as  receiver  of  Daniel  Adee, 
appointed  after  the  return  of  an  execution  unsatisfied  in  favor  of 
K.  J.  Kichards.  The  complaint  alleged  that  Adee,  on  the  8th 
of  February,  1851,  purchased  of  the  defendants  and  paid  them 
for  a  certain  judgment,  which  they  were  about  to  obtain  against 
A.  W.  Metcalf,  on  notes  endorsed  by  Adee.  That  Adee  paid 
for  said  judgment  by  giving  his  own  notes,  which  were  accept- 
ed in  full  payment  therefor,  and  that  the  defendants  agreed  to 
assign  the  judgment,  when  obtained,  to  Adee.  And  it  prayed 
that  the  judgment  might  be  assigned  to  the  plaintiff. 

The  defendants  admitted,  by  their  answer,  the  recovery  of  the 
judgment,  June  18th,  1851.  They  denied  the  purchase,  and 
the  agreement  to  assign,  as  alleged ;  and  stated  that  Adee  was 
sued  with  Metcalf,  and  that,  at  his  request,  they  discontinued  the 
suit  against  him,  gave  him  time,  and  took  new  notes  from  him, 
with  au  accommodation  endorser,  agreeing,  on  payment  of  the 
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new  notes,  to  assign  the  judgment  against  Metcalf  to  him,  and 
not  otherwise. 

Upon  the  trial,  it  appeared  that  the  suit  in  which  judgment 
had  been  recovered  against  Metcalf,  was  brought  upon  two  notes 
of  $500  each,  Metcalf  being  the  maker,  and  Adee  the  endorser. 
That  judgment  was  perfected  against  Metcalf  but  the  suit  was 
discontinued  against  Adee,  the  then  plaintiffs  (now  defendants) 
receiving  from  Adee  ten  notes,  endorsed  by  one  James  Mc Alister, 
for  the  amount  with  interest,  and  giving  to  Adee  the  two  $500 
notes  sued  upon.  The  evidence  was  conflicting  whether  Wight 
&  Roberta  agreed  to  assign  the  judgment  against  Metcalf  to  Adee, 
or  not  Only  three  of  the  ten  notes  given  by  Adee  were  paid. 
The  cause  was  tried  before  Judge  Daly,  without  a  jury,  who 
found  "  that  no  agreement  was  made  by  the  defendants  with  said 
Adee,  to  assign  the  judgment  against  Metcalf  to  him,  except  on 
payment  of  the  notes  given  by  Adee  to  Wight  &  Roberts ; 
and  that  the  plaintiff,  as  receiver  of  Adee,  had  no  right,  as  mat- 
ter of  law,  to  require,  and  was  not  entitled  to  receive,  an  assign- 
ment of  said  judgment  to  him  while  said  notes  remain  unpaid," 
and  rendered  judgment  for  the  defendants.  The  plaintiff  ap- 
pealed. 

A.  R.  Dyettj  for  the  appellant 

L  Whether  there  was  an  agreement  by  the  defendants  to  assign 
the  judgment  to  Adee,  as  stated  in  the  complaint,  or  not,  yet  the 
giving  of  the  new  notes  with  McAlister's  endorsements,  which 
which  was  a  new  security  by  Adee,  and  the  delivery  of  the  notes 
of  $500  each,  on  which  the  suit  in  which  the  judgment  was  ob- 
tained was  brought,  was,  under  the  circumstances,  in  law  and 
legal  effect,  a  payment  of  the  notes  by  the  endorser  to  Wight  & 
Roberts,  and  they  had  no  right  to  enter  the  judgment  against 
Metcalf  for  their  own  benefit,  or  except  for  the  benefit  of  Adee ; 
and  Adee,  as  security  and  endorser,  had  a  right  to  be  subrogated 
to  all  their  securities  and  means  of  enforcing  the  judgment  against 
Metcalf 

II.  Whether  there  was  an  agreement  to  assign  the  judgment 
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or  not,  Adee  could  not  enforce  payment  of  the  notes  of  Metcalf 
from  him  without  the  judgment,  and  it  was  necessary  that  he 
should  have  it  for  that  purpose,  and  Wight  &  Roberts,  by  their 
act  in  entering  the  judgment,  had  thus  disenabled  Adee  from 
enforcing  payment  of  the  notes  from  Metcalf.  1  Paige,  329 ;  18 
Johna  R.  505;  1  J.  C.  137;  10  Johns.  R.  524;  2  J.  C.  R.  554; 
4  Id.  123 ;  3  Paige,  117 ;  6  Id  521 ;  3  Barb.  Ch.  Rep.  338 ;  1 
Comst.  595 ;  5  Cow.  202 ;  7  J.  C.  R.  90 ;  9  Cow.  147 ;  9  Wend.  80. 

Ill  Whether  there  was  an  agreement  to  assign  the  judgment 
or  not,  the  delivery  of  the  two  $500  notes  to  Adee,  under  the 
circumstances,  was  an  assignment  of  the  claim  then  in  suit  as 
against  Metcalf,  after  action  brought  and  before  judgment  to 
Adee,  and  the  subsequent  proceedings  and  judgment  in  that  suit 
were  for  the  benefit  of  Adee,  though  in  Wight  &  Roberts'  name, 
and  they  only  held  the  judgment  as  trustees  for  him,  and  were 
bound  to  assign  to  Adee  as  cestui  que  trust  17  Johns.  R.  51, 284 ; 
19  Johns.  R.  95,  342 ;  2  Story's  Eq.  311 ;  Willard's  Eq.  Jur.  463. 

IV.  If  any  objection  be  made  that  the  complaint  alleges  only 
a  purchase  of  the  claim,  and  an  agreement  to  assign,  it  is  too  late 
to  take  the  objection  now,  no  such  specific  objection  having  been 
taken  at  the  trial.    4  Kernan,  148. 

Oeo.  C.  Goddard,  for  the  respondent. 

By  the  Court,  Brady,  J. — The  defendants  sued  Daniel  Adee 
as  endorser,  and  A.  W.  Metcalf  as  the  maker,  of  two  promissory 
notes  of  $500  each.  Adee  applied  to  the  defendants  for  a  dis- 
continuance of  the  action  against  him,  stating  that  if  it  were  con- 
tinued  against  him,  it  would  embarrass  him  very  much,  and  off- 
ering his  notes,  to  be  endorsed,  in  settlement.  The  defendants 
accepted  the  proposition  of  Adee,  and  ten  notes  were  given,  en- 
dorsed by  Mr.  James  McAlister.  Seven  of  the  ten  notes  so  given 
were  protested  for  non-payment,  and  were  not  paid.  The  de- 
fendants delivered  the  $500  notes,  upon  this  settlement  having 
been  made,  to  Adee,  and  he  delivered  them  to  Metcalf;  and 
Adee  insists  that  it  was  a  part  of  the  arrangement  made  between 
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him  and  the  defendants  that  judgment  was  to  be  perfected  against 
Metcalf,  and  the  judgment  assigned  to  him  by  them.  This  is 
denied,  and  was  one  of  the  issues  presented.  The  judge  presid- 
ing at  the  trial  found,  on  this  issue,  as  follows:  "That  no  agree* 
ment  was  made  by  the  defendants  with  Adec  to  assign  the  judg- 
ment against  Metcalf  to  him,  except  on  payment  of  the  notes 
given  by  Adce  to  them."  The  evidence  fully  sustains  this  find- 
ing, and  the  judgment  predicated  upon  it  cannot  be  disturbed 
unless  the  delivery  of  the  $500  notes  to  Adee — as  it  is  claimed 
bjr  the  plaintiff  in  this  action — operated  as  an  assignment  of  the 
claim  in  suit  against  Metcalf,  and  entitled  Adee  to  the  judgment 
perfected  against  Metcalf,  and  to  all  the  benefits  to  be  derived 
therefrom.  The  authorities  to  which  we  were  referred  do  not 
sustain  such  a  proposition,  and  it  is  not  the  law  in  this  state. 
Here,  there  was  no  agreeement  to  assign  until  the  notes  were 
paid,  nor  was  there  any  agreement  that  the  defendants  should 
yield  the  personal  liability  of  Metcalf  until  the  notes  given  by 
Adee  were  paid.  The  defendants  were  entitled  to  judgment 
against  Adee,  and  had  a  right,  in  addition  to  his  personal  respon- 
sibility and  that  of  Metcalf,  to  require  further  security  by  way 
of  endorsement,  as  a  consideration  for  extending  the  time  of  pay- 
ment and  waiving  the  judgment.  The  fact  being  established, 
that  there  was  no  agreement  to  assign  the  judgment  until  the 
notes  were  paid,  negatives  all  implied  contracts  in  relation  thereto, 
and  defeats  the  application  of  any  rule  of  law  which  would  con- 
travene that  agreement.  It  was  proper  that  the  $500  notes  should 
be  given  to  Adee,  because  he  had  substituted  other  notes  for  them, 
and  Metcalf  s  liability  upon  them  was  merged  in  the  judgment. 
They  were  no  longer  of  value  to  the  defendants,  whose  remedy 
upon  them  was  exhausted  as  to  Metcalf  and  released  as  to  Adee. 
There  is,  however,  another  objection  to  the  plaintiff's  recovery. 
This  action  is  brought  for  a  specific  performance  of  an  alleged 
parol  agreement  to  assign  a  judgment,  and  it  appears  conclusively 
that  the  reciprocal  obligation  of  Adee  has  not  been  performed. 
He  has  not  paid  the  notes  given  as  the  consideration  of  the  agree- 
ment to  assign,  and  cannot  recover,  for  that  reason,  on  well  estab- 
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lished  principles  of  equity.  2  Story's  Eq.  Juris.  §§  736,  750, 769. 
It  is  said,  iu  section  736,  that  if  the  obligations  of  the  party  seek- 
ing relief  have  been  disregarded,  or  are  incapable  of  being  sub- 
stantially performed  by  him,  courts  of  equity  will  not  interfere. 
It  would  not  be  equitable  to  compel  an  assignment  of  the  judg- 
ment against  Metcalf,  the  effect  of  which  would  be  to  apply  its 
proceeds  to  the  payment  of  a  debt  of  Adee  not  in  fevor  of  the 
defendants,  and  to  leave  the  consideration  of  that  assignment 
unpaid. 
Judgment  affirmed. 


Bobbrt  McC.  Butt  and  othebs  v.  William  and  Thomas  ' 

Hooe. 

No  precise  form  of  words,  nor  is  any  particular  manner,  necessary  to  be  used  in  giv- 
ing the  drawers  of  a  bill  of  exchange  notice  of  its  dishonor,  so  as  to  render  them 
liable  thereon.  If  the  bill  is  described  in  the  notice  with  such  distinctness  and 
certainty  as  will  enable  the  party  to  ascertain  from  it  the  particular  bill  to  which 
it  refers,  and,  in  addition,  imports  that  it  has  been  dishonored,  it  is  sufficient. 

Notice  of  protest  need  not  inform  the  party  notified  that  he  is  looked  to  for  payment 
That  may  be  inferred  from  the  nature  of  the  notice. 

Nor  need  it  be  in  writing.    Verbal  notice  is  sufficient. 

A  bill  of  exchange  drawn  on  London,  was  protested  there  for  non-payment,  and  re- 
turned by  the  first  mail  steamer  to  the  payees  in  New  York.  On  its  arrival,  one 
of  the  payees  took  it  to  the  place  of  business  of  the  drawers,  who  were  partners, 
saw  one  of  them,  laid  the  bill  and  protest  on  his  desk  before  him,  and  informed, 
him  of  its  dishonor.    -SeW,  sufficient  notice  to  render  the  drawers  liable  thereon. 

When  a  bill  of  exchange  is  expressed  in  the  currency  of  a  foreign  country,  tho- 
amount  due  on  it  must  be  ascertained  and  determined  by  the  rate  of  exchango  or 
the  value  of  such  foreign  currency  at  the  time  of  demand  of  payment 

But  in  an  action  on  a  bill  expressed  in  English  currency,  no  proof  of  value  need  be 
given.  The  value  of  a  pound  sterling  is  fixed  by  Act  of  Congress  at  $4.84,  and, 
in  the  absence  of  other  evidence,  that  Act  is  conclusive  upon  the  question  of  value, 
and  the  court  is  bound  to  take  judicial  notice  of  it 

Appeal  by  defendants  from  a  judgment  upon  a  trial  before 
Vol.  II.  6 
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the  court  without  a  jury.    The  facta  are  fully  stated  in  the  opin- 
ion of  the  court. 

Cummins,  Alexander,  and  Green,  for  the  appellants. 

C.  Bainbridge  Smith,  for  the  respondents. 

By  the  Court,  Hilton,  J. — This  action  is  upon  a  bill  of  exchange 
for  £2000  sterling  drawn  by  the  defendants,  to  the  order  of  the 
plaintiffs,  upon  a  firm  in  London,  accepted,  and  subsequently 
protested  for  non-payment  On  the  trial  before  Judge  Brady, 
without  a  jury,  it  appeared  that  the  bill  became  due,  and  was 
protested  at  London,  on  November  26th,  1857.  It  reached  the 
plaintiffs  here,  by  the  first  subsequent  mail  steamer  which  arrived, 
on  December  14th,  when  the  plaintiff*  immediately  went  with  it 
to  the  defendants  at  their  place  of  business,  saw  William  Hoge, 
and,  laying  the  bill  and  protest  on  his  desk  before  him,  informed 
him  of  the  dishonor.  Upon  this  proof  the  plaintiffs  rested,  when 
the  defendants  moved  to  dismiss  the  complaint  upon  two  grounds : 
1st.  That  the  notice  of  protest  was  insufficient ;  2d.  That  plain- 
tiffs had  not  proved  the  amount  due  on  the  bilL  The  judge  de- 
nied the  motion,  and  gave  judgment  for  the  plaintiffs,  computing 
the  amount  due  according  to  the  valuation  put  upon  the  pound 
sterling  by  the  Act  of  Congress  on  that  subject  passed  July  27th, 
1852,  and  which  declares  that  in  all  payments  by  or  to  the  trea- 
sury of  the  United  States,  it  shall  be  deemed  equal  to  $4.84 ;  and 
the  same  rule  is  applied  in  appraising  merchandise  where  the 
value  is  by  the  invoice  in  pounds  sterling.  Dunlap's  U.  S.  Stats, 
at  Large,  997. 

The  defendants  ask  to  have  this  judgment  reversed,  and  we 
are  called  upon  to  examine  the  questions  presented  at  the  trial 

1st.  No  precise  form  of  words,  and  no  particular  manner,  was 
necessary  to  be  used  in  giving  the  defendants  notice  of  dishonor ; 
nor  was  it  required  to  be  in  writing.  Verbal  notice  was  suffi- 
cient 1  Chitty,  jr.,  on  Bills,  70;  Story  on  Bills,  §§  382,  890; 
Cuyler  v.  Stevens,  4  Wend.  566. 
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In  all  cases  it  is  enough  if  the  bill  is  described  in  the  notica 
with  such  distinctness  and  certainty  as  will  enable  the  party  no- 
tified to  ascertain  from  it  the  particular  bill  to  which  it  refers, 
and,  in  addition,  imports  that  the  bill  has  been  dishonored.  Bay- 
ley  on  Bills,  253 :  1  Chitty,  jr.,  on  Bills,  70 ;  Shed  v.  Brett,  1  Pick. 
401 ;  Smith  v.  Whiting,  12  Mass.  6 ;  Mills  v.  Bank  of  U.  &,  11 
Wheat.  431 ;  Wbodin  v.  Foster,  16  Barb.  146 ;  Cayuga  Co.  Bank 
v.  Worden,  2  Selden,  19.  And  it  may  now  be  considered  settled, 
upon  the  authority  of  well  adjudged  cases,  that  where  the  notice 
is  given  by  the  holder  or  by  his  order,  it  need  not  inform  the 
party  notified  that  he  is  looked  to  for  payment,  because  such 
may  very  reasonably  be  inferred  from  the  nature  of  the  notice, 
or  otherwise  it  would  not  have  been  given.  Bank  qfUi&v. 
Carneal,  2  Peters,  543,  553  ;  3  Kent's  Com.  108 ;  Ransom  v.  Mack, 
2  Hill,  587;  Margesson  v.  Ooble,  2  Chitty's  Rep.  864. 

The  notice  was  clearly  sufficient.  With  the  bill  on  the  desk 
before  him,  the  defendant  could  not  well  be  misled  as  to  the  par- 
ticular draft  which  had  been  dishonored ;  nor  could  he  mistake 
the  object  of  the  plaintiff's  calling  with  it,  attached  as  it  was  to 
the  notary's  certificate  of  protest  for  non-payment,  which,  by 
statute  (2  R.  S.  284,  §  55,)  is  declared  to  be  presumptive  evidence 
of  the  facte  contained  in  it 

2d.  The  bill  being  expressed  in  money  of  a  foreign  country, 
the  amount  due  on  it  was  to  be  ascertained  and  determined  by 
the  rate  of  exchange  or  the  value  of  such  foreign  currency  at  the 
time  of  such  demand  of  payment  IRS.  771,  §  21.  If;  there- 
fore, a  single  witness  had  testified  on  the  trial  that  on  the  day 
the  bill  became  due  he  purchased,  at  a  banking  house  in  this 
city,  exchange  on  London,  and  paid  for  it  at  the  rate  of  $4,84 
for  a  pound  sterling ;  and  that  that,  he  believed,  was  the  market 
rate  on  that  day,  there  probably  would  exist  no  doubt,  in«the 
mind  of  the  counsel  for  tbe  defendants,  that  such  testimony, 
standing  alone  and  uncontradicted,  would  be  controlling  evidence 
as  to  the  value.  And  yet,  the  evidence  furnished  by  the.  Act  of 
July  27th,  1852,  was  of  a  much  higher  character,  and  would  far 
outweigh  any  evidence  upon  the  subject  of  the  value  of  a  pound 
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sterling  in  this  country,  which  could  be  furnished  by  the  testi- 
mony of  a  witness.  It  is  not  evidence  founded  upon  the  arbi- 
trary views  of  any  particular  man  or  class  of  men,  but  it  shows 
a  value  fixed  by  the  Federal  Government  in  all  its  dealings  with 
the  public,  and  the  current  rate  or  value  at  which  a  pound  sterl- 
ing was  and  is  received  by  its  numerous  officers,  not  only  in  this 
city  and  state,  but  throughout  the  country. 

The  act  being  a  public  one,  the  court  was  bound  to  have  know- 
ledge of  it,  and,  in  the  absence  of  other  evidence,  it  was  conclu- 
sive upon  the  question  of  value. 

I  see  no  error  in  the  ruling  of  the  judge  at  the  trial,  or  in  the 
judgment  rendered,  and  it  must  therefore  be  affirmed* 

Judgment  affirmed. 


Richard  Williamson,  President  of  the  Bull's  Head  Bank  v. 
John  T.  Mills. 

A  dealer  with  a  bank,  upon  effecting  with  It  a  call  loan,  lodged,  as  collateral  security 
for  its  repayment,  notes  endorsed  by  the  defendant  On  the  loan  being  called  in,, 
the  cashier  of  the  bank,  acting  under  the  impression  that  the  amount  on  deposit 
by  the  dealer  was  sufficient  to  cover  the  sum  owing,  delivered  the  securities  to 
the  dealer,  who  returned  them  to  the  defendant  Afterwards,  upon  the  cashier 
requesting  their  return,  they  were  obtained  from  the  defendant,  who,  at  the  time 
of  giving  them  up  to  the  dealer,  said  he  might  take  them  back  to  place  matters 
just  where  they  were  when  they  were  given  up  to  him  by  the  bank. 

It  appearing  that  the  loan  had  not  been  paid,  held,  in  an  action  afterwards  brought 
by  the  bank  against  the  defendant  as  endorser  on  the  notes  thus  lodged  as  col- 
lateral, that  the  mere  charge  of  the  loan  in  the  dealer's  account,  In  the  absence  of 
proof  that  the  amount  on  deposit  was  sufficient  to  cover  the  charge,  was  not  such 
an  act  as  operated  to  discharge  the  defendant  from  liability  as  endorser  upon 
the  collateral  notes ;  and,  although  they  had  been  at  one  time  delivered  up  to  the 
defendant,  yet  their  return  to  the  bank,  under  the  circumstances  shown,  revived 
the  original  liability  of  the  defendant  as  endorser,  and  the  bank  was  therefore  en- 
titled to  recover.    Beady,  J.,  diaenting. 

Appeal  from  a  judgment  of  the  general  term  of  the  Marine 
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Court.  The  action  was  brought  against  the  defendant  as  endor- 
ser of  a  note  for  $200,  made  by  one  James  Pelton. 

It  appeared  that  Jacob  D.  Mills,  a  brother  of  the  defendant, 
applied  to  the  plaintiffs  for  a  loan  of  $500.  The  president  of  the 
plaintiffs  told  him  to  get  the  defendant's  name  as  collateral,  and 
the  bank  would  make  the  loan.  Jacob  D.  Mills  thereupon  ap- 
plied to  his  brother,  the  defendant,  who  gave  him  the  note  in 
suit,  endorsing  it,  together  with  two  others,  amounting  in  all  to 
$400 ;  and  also  gave  him  his  own  note  for  $100,  thus  making  up. 
the  $500  applied  for.  The  bank  made  the  loan  to  Jacob  D.  Mills, 
upon  call,  receiving  the  four  notes  as  collateral  security  for  its 
repayment. 

Jacob  D.  Mills  was  a  depositor  with  the  bank,  and,  during  the 
time  he  had  the  loan,  continued  to  make  deposits.  On  June  2d, 
1855,  he  called  at  the  bank,  having  then  on  deposit  about  $406, 
when  the  cashier  informed  him  that  the  loan  had  been  charged 
to  him,  and  directed  one  of  the  clerks  to  give  him  up  the  collat- 
erals. The  cashier  testified  that  they  were  given  up  on  the  pro- 
mise, by  Jacob  D.  Mills,  to  raise  the  money  and  pay  the  loan. 
The  collaterals  thus  given  up  to  Jacob  D.  Mills  were  by  him 
returned  to  the  defendant.  A  few  days  after  this  occurrence, 
however,  the  cashier  requested  Jacob  D.  Mills  to  return  to  the 
bank  the  notes  so  previously  given  up  to  him.  Upon  his  appli- 
cation to  the  defendant  for  them,  they  were  again  delivered  to 
him,  the  defendant  saying,  at  the  time,  that  he  might  take  them 
back  to  place  matters  just  where  they  weTe  when  the  notes  were 
given  up  to  him.    The  notes  were  returned  accordingly. 

The  justice  rendered  judgment  in  favor  of  the  plaintiffs,  which 
was  affirmed  by  the  general  term  of  the  Marine  Court,  and  from 
the  judgment  of  affirmance  the  defendant  appealed  to  this  court 

Chaa.  B.  Hart,  for  the  appellant. 

Benj.  T.  Kissam,  for  the  respondent. 

Daly,  J. — It  appears,  by  the  defendant's  own  showing,  that 
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when  the  bank  charged  the  loan  on  the  $500  note  against  the 
account  of  Jacob  Mills,  that  Jacob  had  not  funds  in  bank  suffi- 
cient to  pay  it.  Charging  it  against  Jacob's  account,  therefore, 
could  not  operate  as  a  payment  of  the  loan  unless  the  bank  so 
intended.  That  they  did  not  so  intend,  is  evident  from  their 
demanding  the  return  of  the  securities  withdrawn  by  Jacob  Mills, 
and  that  the  defendant  concurred  in  these  views  appears  by  his 
returning  the  securities  to  them.  If  it  could  be  gathered,  from 
the  testimony,  that  the  $406  which  Jacob  had  on  deposit,  had 
been  applied  by  the  bank  on  the  $500  loan,  then  the  indebted- 
ness on  that  loan  would  be  reduced  to  $94,  and,  as  the  bank,  on 
the  21st  of  June,  discounted  the  collaterals  for  the  benefit  of  Ja- 
cob Mills,  it  might  be  inferred  that  they  meant  to  look  to  him 
for  the  $94,  and  not  to  rely  upon  the  collaterals  as  a  security  for 
its  payment.  But,  for  all  that  appears  in  the  testimony  of  Jacob 
Mills,  he  may  have  drawn  from  the  bank  all  that  he  had  upon 
deposit.  The  cashier  of  the  bank  swears  positively  that  the  $500 
note  has  not  been  paid,  and  Jacob  Mills  does  not  swear  that  it  has 
been.  The  extent  of  his  testimony  is  that  he  had  $406  on  deposit 
when  the  note  was  charged,  and  it  is  to  be  presumed  that  if  he 
left  that  sum  in  the  bank,  and  has  not  withdrawn  it,  he  would 
have  said  so.  To  rebut  the  positive  statement  of  the  cashier  that 
the  loan  had  not  been  paid,  it  was  incumbent  upon  the  defend* 
ant  to  have  shown,  by  the  testimony  of  Jacob  Mills,  that  Jacob 
had  never  withdrawn  the  $406,  but  left  it  to  be  applied  by  the 
bank  towards  the  payment  of  the  loan.  If  he  had  shown  this, 
then  the  fact  that  the  bank  had  charged  the  loan  against  the  ac- 
count of  Jacob,  and  that  they  had  realized  $106.54  upon  the  ool 
laterals,  which  together  was  more  than  the  $500  note,  it  would 
have  warranted  the  conclusion  that  the  bank  had  been  paid  the 
loan  for  which  the  collaterals  were  security,  and  that  the  defend- 
ant was  not  liable  to  them  upon  the  note  in  suit  The  subse- 
quent discounting  of  the  collaterals  by  the  bank,  for  the  benefit 
of  Jacob,  was  a  strong  circumstance  to  show  that  they  regarded 
the  $500  note  as  paid ;  that,  by  making  a  new  loan  upon  them, 
they  no  longer  held  them  as  security  for  the  former  loan ;  but  it 
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was  not  enough,  in  the  absence  of  certain  and  positive  evidence 
that  the  $406  had  gone  to  the  use  of  the  bank.  This  the  defend* 
ant  could  easily  have  shown ;  and,  as  he  did  not,  the  presump- 
tion is  to  be  taken  against  him. 

I  think  the  judgment  should  be  affirmed. 

Ikgraham,  First  Judge,  concurred. 

Brady,  J.,  (dissenting). — The  cashier  of  the  bank  states  that 
the  collaterals  were  delivered  to  the  depositer,  Jacob,  in  consider- 
ation of  a  promise  by  him  to  raise  the  money  and  pay  the  loan 
of  $500.  On  his  cross-examination,  he  states  that  he  does  not 
recollect  the  conversation,  nor  the  substance  of  it,  when  the  notes 
were  given  up.  Jacob  states  that  at  a  time  when  he  had  a  bal- 
ance of  about  $406  in  the  bank,  he  called  there,  and  was  informed 
by  the  cashier  that  the  loan  of  $500  had  been  charged  to  him, 
and  was  then  and  there  given  the  collaterals,  and  that  he  returned 
them  to  the  defendant  Jacob  was  not  asked,  on  cross-examina- 
tion, whether  he  had  not  received  the  collaterals  on  a  promise  to 
raise  and  pay  the  loan  of  $500 ;  nor  was  he  interrogated  by  tho 
plaintiffs  at  all  on  that  subject.  It  is  therefore  clear,  on  his  state- 
merit,  that  no  condition  was  annexed  to  the  delivery  of  the  col- 
laterals, while  on  the  part  of  the  cashier  it  appears  that  he  has 
no  recollection  of  the  conversation,  nor  its  substance,  which  took 
place  on  that  occasion.  He  is  certain,  he  states,  however,  that 
Jacob  promised  to  raise  the  money,  and  that  this  was  the  con* 
sideration  of  giving  the  notes  up  to  him.  I  have  no  hesitation 
to  say,  in  reference  to  that  branch  of  the  case,  that  I  consider  the 
testimony  of  the  cashier  wholly  unsatisfactory  and  insufficient. 
It  would  be  a  very  dangerous  precedent  to  give  greater  weight 
to  a  vague  and  fragmentary  statement  of  a  conversation,  than  to 
the  positive,  distinct  statement  of  a  participant  therein.  It  is 
my  opinion,  therefore,  that  the  testimony  shows  conclusively 
that  when  the  collaterals  were  given  up,  the  loan  had  been 
charged  to  Jacob,  and  that  the  collaterals  were  handed  to  him 
without  condition  or  qualification.  This  is  sustained  by  the 
statement  of  the  cashier  as  to  the  custom  of  the  bank :  "  We 
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charge  notes  sometimes  when  we  have  securities.  When  we 
charge  a  note,  and  there  is  money  to  pay  it  to  the  debtor's  credit 
in  the  bank,  we  give  up  the  collaterals;  but  if  there  is  no 
money,  then  we  hold  on  to  the  collaterals.  That  is  our  invaria- 
ble rule."  It  must  be  remembered,  in  this  connection,  that  some 
days  before  the  loan  was  charged  to  the  debtor,  the  bank  had 
called  upon  him  for  payment,  which  he  had  not  made,  although 
he  continued  to  make  deposits  after  the  loan.  No  other  con- 
clusion can  be  reasonably  drawn,  from  the  cashier's  statement 
of  the  rule  of  tbe  bank,  than  that,  when  the  debtor  to  whom 
a  loan  has  been  made,  has  any  funds  in  the  bank,  and  the 
loan  is  charged  to  his  credit,  it  is  an  application  of  such  funds 
to  the  payment  of  the  loan.  It  nowhere  appears  that  Jacob  ob- 
jected to  such  application.  The  bank  never  charges  the  loan 
when  there  is  no  money  to  the  debtor's  credit,  and  it  follows,  as 
a  necessary  conclusion,  that  when  they  do,  there  is  money  in  the 
bank,  which  is,  by  that  act,  appropriated.  I  think,  for  these 
reasons,  that,  as  between  the  defendant  and  the  bank,  it  is  proved 
that  the  former  was  discharged  to  the  amount  of  $406.  It  is  no 
answer,  in  my  opinion,  to  this  proposition,  that  the  collaterals 
were  returned.  They  had  accomplished  the  object  of  their  de- 
posit, and  no  new  agreement  was  made  with  the  defendant 
Jacob  told  him  that  he  did  not  want  the  cashier  to  think  he  had 
done  or  intended  anything  wrong  in  taking  the  notes  away,  and 
wished  to  restore  them  with  that  end  in  view.  The  cashier 
wanted  the  notes  back,  and  the  reason  is  obvious.  There  was  a 
balance  due  of  $94  on  the  loan,  and  he  was  in  feet  entitled  to 
the  possession  of  them  until  that  was  paid,  and  Jacob  did  not 
intend  to  deprive  the  bank  of  that  right  That  would  account 
for  his  desire  that  the  cashier  should  not  think  he  intended  any 
wrong. 

It  does  not  appear,  as  a  distinct  fact,  that  the  balance  of  $406 
was  ever  drawn  from  the  bank.  The  defendant  was  not  bound 
to  prove  it  That  was  a  burden  upon  the  bank,  and  the  defend- 
ant would  then  have  had  the  right  to  show  the  circumstances 
under  which  the  payment  was  made.    It  certainly  cannot  preju- 
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dice  the  defendant's  rights,  that  he  did  not  prove  a  material  fact 
which  might  operate  against  him,  when  he  put  upon  the  stand  a 
witness  who  could  have  stated  it  on  cross-examination.  If  charg- 
ing the  loan  was  not  an  idle  ceremony,  then  the  defendant  had 
no  right  to  check  against  his  balance.  If  it  was,  then  the  bank 
violated  an  invariable  rule,  and  must  take  the  consequences.  I 
do  not  think  this  case  differs,  in  principle,  from  the  case  of  The 
Bank  of  Salina  v.  Babcoch  (21  Wend.  499,)  where  the  bank  sys- 
tem of  charging  against  deposits  is  considered  and  passed  upon 
in  reference  to  the  facts  there  developed.  I  think  the  judgment 
is  wrong,  and  should  be  reversed. 
Judgment  affirmed. 

There  was  also  a  suit  brought  in  this  court  some  time  previ- 
ous, by  the  bank,  against  John  T.  Mills,  on  the  note  for  $100 
made  by  Mills,  and  which  was  the  fourth  of  the  collaterals  given 
by  Jacob  D.  on  procuring  the  loan  above-mentioned.  This  action 
was  tried  before  Judge  Ingraham,  without  a  jury,  who,  in  ren- 
dering judgment  in  favor  of  the  bank,  gave  the  following  opin- 
ion: 

"  Without  passing  upon  the  question  of  veracity  between  the 
witness  for  the  defendant  and  the  clerk  of  the  bank,  I  am  of 
the  opinion  that  the  plaintiffs  are  entitled  to  recover,  because  the 
defendant  agreed  to  return  the  collateral  notes  to  the  bank  to  be 
placed  in  the  same  situation  in  which  they  were  when  given  up 
by  the  clerk.  The  mere  fact  of  charging  the  amount  to  the 
account  of  Mills  did  not  relieve  the  collateral  security,  and  the 
return  of  the  notes  to  the  bank  placed  them  under  the  same  lia- 
bility that  existed  when  they  were  given  up.  It  is  not  shown 
that  the  claim  was  ever  discharged,  and  my  conclusion  is  that  the 
defendant  is  liable." 

The  evidence  on  both  trials  corresponded  substantially,  though 
differing  slightly  in  details.  It  appeared,  in  this  case,  that  after 
the  loan  had  been  charged,  and  the  collaterals  given  up,  the  bank 
had  paid  Jacob  D.  Mills'  check  for  $400 ;  also,  the  amount  of  Ja- 
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cob  D.  Mills'  deposit  on  the  2d  of  June  was  stated!  in  the  second 
case,  to  be  $457.77  instead  of  $406. 

On  appeal  from  the  judgment  of  Judge  Ingbahax,  it  was  affirm- 
ed by  the  general  term,  (December,  1857),  the  opinion  of  the  court 
being  merely  to  the  effect  that  the  case  did  not  differ  essentially 
from  that  in  the  Marine  Court,  and  that  the  judgment  most  be 
affirmed  for  the  reasons  assigned  for  affirming  the  judgment  in 
the  latter  cause. 

The  appellant  afterwards  moved  for  a  rehearing,  on  the  ground 
that  there  were  differences  in  the  evidence  adduced  on  the  two 
trials,  which  distinguished  the  cause  in  this  court  from  the  other. 
When  the  cases  were  originally  decided,  in  Dec.,  1857,  the  court 
.was  composed  of  Ixgrahah,  First  Judge,  and  Daly  and  Brady, 
Associate  Judges.  Upon  the  motion  for  re  argument,  the  members 
of  the  court  were  Daly,  First  Judge,  and  Brady  and  Hiltox, 
Associates.  The  questions  therefore  were  substantially  twice 
determined  by  the  court ;  and,  on  the  motion,  its  decision  was 
given  in  the  following  opinion : 

By  the  Court,  Daly,  First  Judge. — After  carefully  reperusing 
this  case,  I  see  nothing  that  would  justify  the  ordering  of  a  re- 
argument.  The  grounds  upon  which  the  appeal  in  the  action 
in  the  Marine  Court  were  decided,  are  in  my  judgment  equally 
applicable  to  this  case.  The  difference  in  the  facts  between  the 
two  cases  are  immaterial.  They  would  not  vary  the  ground 
upon  which  our  decision  was  founded.  That  is,  that  the  return 
of  the  notes  by  the  concurrent  act  of  both  defendants  with  the 
understanding  that  matters  should  be  placed  just  where  they 
were  when  the  notes  were  given  up,  showed  that  they  had  been 
given  up  by  the  clerk  of  the  bank  by  mistake.  That  it  was  shown 
by  the  acts  and  admissions  of  all  parties  that  the  collaterals  were 
to  be  retained  by  the  bank  as  security,  and,  under  such  circum- 
stances, the  charging  of  the  call  loan  to  the  account  of  J.  Do- 
remus  Mills  did  not  discharge  the  collaterals. 

Motion  for  re-argument  denied,  with  costs. 
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Edwabd  A.  Clark  v.  Lewis  Lyon. 

A  defendant  failing  to  serve  his  answer  within  the  time  allowed  for  that  purpose, 
upon  excusing  his  default  and  showing  a  good  defence,  is  usually  permitted  to 
interpose  it  upon  terms. 

Where  the  answer  was  prepared  and  verified,  and  placed  with  the  clerk  of  the  defend- 
ant's attorney  for  service  in  season,  and,  the  defendant's  attorney  having  left  town, 
the  answer  was  not  served  through  the  forgetfulnesB  of  his  clerk, 

Held,  a  sufficient  excuse  to  warrant  the  opening  of  the  default,  &e  judgmeit  and 
execution  being  allowed  to  stand  as  security. 

Appeal  from  an  order  denying  a  motion  to  open  a  default. 
This  was  an  action  upon  a  promissory  note.  The  defence  was  ^ 
release  under  the  two-thirds  Act  An  answer  setting  up  this 
release  was  drawn  and  verified  in  season  for  service,  and  was 
left  by  the  defendant's  attorney  with  his  clerk  to  serve,  he  him- 
self being  called  from  town.  The  clerk  swore  that  he  called  twice 
at  the  office  of  the  plaintiff's  attorney  before  4  o'clock  in  the 
afternoon  to  serve  the  answer,  but  found  the  office  closed ;  and 
that  he  thereafter  forgot  about  the  case,  until  reminded  of  it  by 
the  defendant's  attorney  upon  his  return  to  the  city,  and  after  the 
time  for  answering  had  expired.  The  plaintiff's  attorney's  clerk 
swore  that  the  office  of  the  plaintiff's  attorney  was  uniformly 
kept  open  until  5  o'clock  P.  M.  The  motion  to  open  the  default 
was  denied,  and,  the  judge  who  heard  the  motion  having  given 
the  necessary  certificate,  the  defendant  appealed. 

K  P.  O  Briery  for  the  appellant. 

J.  &  York,  for  the  respondent 

By  the  Court,  Hilton,  J. — A  defendant,  failing  to  serve  his 
answer  within  the  time  allowed  for  that  purpose,  upon  excusing 
his  neglect  and  showing  a  good  defence,  is  usually  permitted  to 
interpose  it  upon  such  terms  as  to  the  court  may  seem  proper, 
according  to  the  circumstances  of  the  case. 
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As  no  special  reason  exists  for  depriving  the  defendant  of  the 
benefit  of  this  general  practice  of  the  court,  the  order  appealed 
from  should  be  modified  so  as  to  allow  him  to  answer  on  pay- 
ment of  the  costs  of  the  motion  to  open  his  default  The  judg- 
ment, execution,  and  levy  now  existing,  to  stand  as  security  for 
the  payment  of  any  judgment  the  plaintiff  may  hereafter  recover 
in  this  action. 

Ordered  accordingly. 


John  Schenck  v.  Michael  E.  Wilson. 


i 


W.  was  part  owner  and  general  agent  of  a  steamboat,  IL  E.  W.,  and,  as  such  agent, 
received  all  the  moneys  earned  by  it,  and  paid  all  its  current  expense*— the  for- 
mer far  exceeding  the  latter.  In  an  action  against  W.  by  &,  the  captain  and  an- 
other part  owner  of  the  boat,  upon  whose  order  the  expenses  were  incurred,  W 
interposed  a  counter  claim  or  set  off  for  payments  made  by  him  on  account  of  the 
current  expenses  of  the  boat,  but  did  not  produce  his  entire  account,  nor  the  books 
showing  the  transactions  and  earnings  of  the  boat  Held,  that  his  claim  was  pro- 
perly rejected. 

L  It  was  reasonable  to  infer,  from  the  concealment  of  the  books  containing  the  entire 
account,  that  the  payments  had  been  made  out  of  the  receipts  of  the  boat  which 
came  to  the  hands  of  the  defendant  as  general  agent  of  the  owners. 

II.  The  payments,  having  been  made  on  account  of  the  boat  and  owners,  and  not  fot 
the  individual  benefit  of  8.,  could  be  recovered  only  in  an  action  against  ail  the 
owners  jointly,  and  upon  the  production  of  the  whole  of  W.'s  accounts  as  agent 
of  the  boat 

Appeal  by  defendant  from  a  judgment  entered  on  the  report 
of  a  referee.  The  facts  are  fully  stated  in  the  opinion  of  the 
court. 

Becbe  Bean  <t  Donohue,  for  the  appellant 

L.  R.  Marsh,  for  the  respondent 
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By  the  Court,  Hilton,  J.— The  plaintiff  owned  one-hal^  and 
the  defendant  one-eightb,  of  the  steamer  "  M.  K.  Wilson."  At 
the  time  she  was  burnt,  their  interest  or  share  in  her  was  insured 
for  $3,750.  Their  claim  for  insurance  was  settled  with  the  com- 
panies for  $3,800,  and  of  which  it  was  at  the  time  agreed  that  the 
defendant,  who  received  the  money,  was  to  retain  $750  for  his 
one-eighth  share,  and  the  balance  was  to  be  accounted  for  to  the 
plaintiff,  after  deducting  the  amount  due  defendant  for  advances 
made  by  him  for  the  plaintiff  at  the  time  of  putting  in  the  boiler 
and  otherwise  preparing  the  boat  for  towing  purposes.  After 
she  was  burnt,  the  plaintiff  sold  to  the  defendant  his  interest  in 
the  hulk  for  $550 ;  and  it  is  to  recover  this  sum,  and  the  balance 
of  the  insurance  money  coming  to  the  plaintiff  that  this  action 
is  brought 

It  appears  that  the  boat  was  used  for  towing  vessels,  and  the 
defendant  acted  as  the  general  agent  of  her,  receiving  all  the  mo- 
neys earned,  and  paying  all  the  current  expenses ;  which  the 
testimony  clearly  shows  the  receipts  far  exceeded.  The  plaintiff 
was  employed  as  captain,  and  as  such  it  was  his  business  to 
certify  to  the  correctness  of  the  bills  rendered  against  the  boat, 
and  in  some  cases  gave  orders  on  the  defendant  for  their  pay- 
ment ;  of  such,  when  paid,  consisted  the  current  expense  account 
kept  by  the  defendant,  as  agent,  and  which  were  deducted  or 
paid  by  him  from  the  receipts.  Upon  the  trial,  the  defendant 
claimed  to  have  several  items  properly  belonging  to  this  current 
expense  account  set  off  against  the  plaintiff's  claim  in  this  action, 
without  producing  the  entire  account,  or  his  books  showing  the 
transactions  of  the  boat  and  her  earnings. 

Under  such  circumstances,  the  referee  was  justified  in  disre- 
garding all  such  items,  as  it  is  reasonable  to  infer,  from  the  con- 
cealment of  the  books  containing  the  entire  account,  that  they 
had  been  paid  out  of  the  receipts  of  the  boat  which  came  to  the 
hands  of  the  defendant  as  general  agent  for  the  owners.  As  the 
item  of  $30,  paid  Valentine  on  account  of  the  boat  and  owners, 
was  not  paid  for  the  individual  benefit  of  the  plaintiff,  but  belong- 
ed to  the  class  which  the  defendant,  as  agent,  had  been  in  the 
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habit  of  paying  and  charging  as  part  of  the  current  expenses,  the 
referee  very  properly  rejected  it  from  his  consideration,  although 
its  payment  was  not  disputed.  The  same  may  be  said  of  many 
other  items  proven,  but  disregarded  by  the  referee  as  belonging 
to  the  same  class,  and  only  proper  to  be  considered  in  an  action 
against  all  the  owners,  and  upon  the  production  of  the  whole  ot 
the  defendant's  accounts  as  agent  of  the  boat 

Upon  a  careful  examination  of  the  whole  case,  I  am  of  opinion 
that  it  fully  sustains  the  finding  of  the  referee,  at  least  so  far  as 
it  concerns  the  defendant  If  any  error  has  been  committed,  it 
would  seem  to  be  in  favor  of  the  defendant,  and  not  adverse  to 
his  interests.  But,  as  the  plaintiff  does  not  complain,  it  must  be 
presumed  that  this  is  one  of  those  cases  where  the  referee  hearing 
the  oral  statements  of  the  witnesses,  and  having  all  the  parties  in 
interest  before  him,  was  far  better  qualified  to  determine  as  to 
the  credibility  of  the  witnesses  and  the  actual  state  of  affairs  be- 
tween the  parties  litigating,  than  the  court  on  appeal  can  possibly 
be  from  merely  reading  the  testimony  taken  at  the  trial,  unaided 
by  the  circumstances  which  attend  an  oral  examination* 

As  no  reason  appears  for  interfering  with  the  finding  of  the 
referee,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Michael  Joyce  v.  Willabd  R  Holmook  and  C.  W. 
Andrews. 

An  application  in  supplementary  proceedings  for  an  order  requiring  the  judgment 
debtor  to  apply  property  or  money,  disclosed  by  his  examination,  to  the  payment 
of  the  judgment,  is  addressed  to  the  discretion  of  the  judge  before  whom  the 
proceeding  Is  pending. 

So  also  is  an  application  to  commit  fbr  contempt  for  disobedience  of  the  order  sup- 
plementary to  the  execution. 

No  appeal  lies  from  an  order  denyu^snch  applicatio 
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The  proceeding  to  compel  the  debtor  to  apply  specific  money  or  property  to  the  sat- 
isfaction of  the  judgment  is  a  summary  ono,  and  whenever  a  doubt  exists  as  to  the 
possession  and  ownership  of  either  the  property  or  money,  the  creditor  should  be 
left  to  enforce  his  remedy  through  a  receiver,  or  by  levy  under  execution. 

Appeal  by  plaintiff  from  two  orders  in  proceedings  sup- 
plementary to  execution.  The  defendant  Holbrook  having 
been  examined  in  supplementary  proceedings  before  Judge 
Hilton,  an  application  was  made,  at  the  close  of  the  exam- 
ination, for  an  order  directing  the  application  of  certain  mo- 
neys alleged  to  be  in  bank  to  his  credit,  and  also  for  an  order 
punishing  him  for  contempt  for  an  alleged  disobedience  of  the 
injunction  contained  in  the  order  supplementary  to  execution. 
Both  motions  were  denied,  and  the  plaintiff  appealed. 

John  ORowrke,  for  the  appellant 
Ward  A  DoolMe,  for  the  respondents. 

By  the  Court,  Bbady,  J. — The  plaintiff  assuming  that  the 
defendant  Holbrook,  on  examination  upon  proceedings  supple- 
mentary to  execution,  had  disclosed  that  he  had  money  and 
property  in  his  hands  belonging  to  himself  and  that  he  had 
violated  the  order  supplementary  by  disposing  thereof,  applied 
to  Judge  Hilton  for  orders  to  compel  the  application  of  such 
money  and  property  towards  the  satisfaction  of  the  judgment, 
and  for  an  attachment  to  punish  the  contempt  committed  by  dis- 
obedience to  the  order  supplementary,  as  above  stated.  Judge 
Hilton  denied  both  applications.  The  plaintiff  appeals.  The 
answer  to  both  appeals  is  the  same,  namely,  that  the  order  direct- 
ing the  application  of  property  and  money  to  the  payment  of  a 
judgment,  and  punish  for  contempt,  are  entirely  discretionary. 
Sections  297  and  802  provide  that  the  judge  may  order  the  ap- 
plication, and  may  punish  for  contempt ;  and,  although  there  are 
statutes  in  which  the  word  "  may  n  is  to  be  construed  as  "  must," 
this  is  not  one.  A  large  degree  of  discretion  must  be  exercised 
on  all  applications  to  require  the  appropriation  of  money  and  prop- 
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erty  by  a  judgment  debtor,  and  there  are  many  instances  in  which 
that  discretion  would  be  oppressively  employed  if  the  debtor 
were  compelled  to  surrender  property  or  money  which  seemed 
not  to  be  exempt  from  execution.  The  proceeding  is  a  summary 
one,  and,  wherever  a  doubt  exists  of  the  possession  and  ownership 
of  either  property  or  money,  the  creditor  should  enforce  his  rem- 
edy through  the  receiver,  or  by  levy  under  execution.  Whether 
the  creditor  should  be  left  to  take  this  course,  is  one  of  the  con- 
siderations to  be  entertained  in  determining  whether  the  applica- 
tion should  be  granted,  with  a  multitude  of  others,  which  vary 
in  each  case  both  in  number  and  importance.  And  so,  in  regard 
to  punishing  for  contempt*  the  right,  as  a  matter  of  discretion,  to 
refuse  to  inflict  the  punishment  cannot  be  well  doubted,  nor  can 
there  be  any  difference  of  opinion  upon  the  impropriety  of  re* 
viewing  a  discretion  exercised  in  such  a  manner.  This  view 
renders  it  unnecessary  to  consider  the  appeals  upon  the  merits ; 
but,  were  it  otherwise,  it  could  be  demonstrated  that  the  discre- 
tion was  justly  exercised. 
Appeals  dismissed,  with  costs. 


John  Steelyards  v.  Isaac  M.  Sinoeb  akd  anothee. 

The  defendants  agreed  to  sen  a  sewing  machine  to  Strauss  for  $150,  $50  being 
paid  in  cash,  and  the  balance  to  be  paid  in  monthly  instalments,  it  being  agreed 
that  the  sewing  machine  should  continue  the  property  of  the  defendants  until  fully 
paid  for,  and  that,  if  not  paid  lor,  the  defendants  might  retake  possession  of  it,  and 
in  such  case  the  partial  payments  made  thereon  to  be  forfeited.    Held, 

I.  That,  as  between  the  defendants  and  Strauss,  the  title  to  the  machine  did  not  vest 
in  the  latter  until  he  had  paid  the  price  agreed  upon. 

IL  But  that  the  agreement  did  not  an^ctaftcwa^purcliafleTof  the  article,  without 
notice  of  the  conditions  upon  which  its  possession  was  acquired  from  the  owner. 

Bewing  machines  having  become  an  ordinary  household  chattel,  in  respect  to  which 
the  only  indicia  of  ownership  is  in  most  cases  the  being  in  possession,  where  such 
possession  has  been  acquired  from  the  owner  by  his  voluntary  act,  and  without 
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fraud,  a  purchaser  in  good  faith,  and  for  a  fair  consideration,  from  a  party  deriving 
possession  from  the  vendor,  without  notice  of  the  conditions  of  the  original  deliv- 
ery, acquires  a  valid  title,  and  is  to  be  protected  even  as  against  the  original 
owner. 

Appeal  by  defendants  from  a  judgment  of  the  Second  District 
Court.    The  facts  are  fully  stated  in  the  opinion  of  the  court 

Ambrose  L.  Jordan  and  William  A.  Hardenbrook^  for  the  appel- 
lant 

Charles  R  Birdsall,  for  the  respondents. 

By  the  Court,  Hilton,  J. — The  plaintiff  sues  to  recover  the. 
value  of  a  sewing  machine  made  by  the  defendants,  and  which 
he  alleges  they  wrongfully  detained  from  him  and  converted  to 
their  own  use. 

It  appears  that  the  machine  was,  on  March  14th,  1856,  deliv- 
ered by  the  defendants  to  one  Isaac  Strauss,  under  an  executory 
contract  of  sale,  the  condition  of  which  was  that  he  was  to  pay 
for  it  $150.  Fifty  dollars  was  paid  at  the  time  of  delivery,  and 
the  residue  was  to  be  paid  in  monthly  instalments  of  $15  each*. 
The  writing  signed  by  Strauss,  containing  these  conditions,  com- 
mences as  follows :  "  Special  agreement  for  lien  on  patent  sewing 
machine  until  payments  for  same  shall  be  completed,"  and,  in  the 
body  of  it,  "  it  is  expressly  agreed  that  the  said  sewing  machine 
shall  remain  and  continue  to  be  the  property  of  said  L  M.  Singer 
&  Co.  until  the  same  shall  be  fully  paid  for  according  to  the 
terms  above  mentioned ;  and  if  not  so  paid  for,  then  that  I.  M. 
Singer  &  Co.,  or  their  agents,  shall  have  the  right  to  retake  the. 
possession  of  said  machine,  and  partial  payments  thereon  be  for- 
feited." 

The  proof  shows  that  the  plaintiff  purchased  and  acquired 
possession  of  the  machine  in  October,  1856,  from  a  Mr.  Sohultz 
living  in  Beade  street  in  this  city,  his  attention  having  been  pre- 
viously called  to  it  by  an  advertisement  in  a  German  newspaper 
announcing  it  for  sale.    The  price  paid  bv  him  was  $110  in  cash, 
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and  it  does  not  appear  that  he  had  any  knowledge  of  the  agree- 
ment of  Strauss,  or  knew  anything  of  the  claim  of  the  defendants 
tinder  it  until  December,  1857,  when,  the  machine  becoming  out 
of  order,  he  took  it  to  the  store  of  the  defendants  to  be  repaired, 
who,  after  obtaining  possesion  of  it  for  this  purpose,  refused  to 
deliver  it  unless  the  plaintiff  paid  the  amount  due  under  the 
agreement  with  Strauss.  It  does  not  appear  when  or  how  Schultz 
got  the  machine,  nor  that  the  defendants  made  any  efforts  to  re- 
cover it  until  the  plaintiff  left  it  with  them  to  be  repaired.  The 
justice  having  given  judgment  for  the  plaintiff  for  the  value  of 
the  machine,  the  defendants  appeal,  and,  on  the'  argument,  insist 
that,  as  the  title  to  it  never  passed  from  them,  they  had  a  right 
to  take  it  wherever  they  could  find  it 

There  can  be  no  doubt  that,  as  between  the  defendants  and 
Strauss,  under  the  express  contract  made  at  the  time  the  machine 
was  delivered,  the  title  did  not  vest  in  him  until  he  had  paid  the 
price  agreed  upon,  (Herring  v.  Hoppock,  15  N.  Y.  Rep.  409) ;  but 
this  would  in  no  manner  afiect  a  bonajide  purchaser  of  the  arti- 
cle without  notice  of  the  condition  upon  which  its  possession  was 
originally  acquired  from  the  owner,  especially  when  such  pos- 
session was,  as  in  this  case,  obtained  under  an  agreement  to  pur- 
chase, entered  into  without  fraud,  and  upon  which  a  part  of  the 
purchase  price  had  been  paid.  Mowry  v.  Walsh,  8  Cowen,  288 ; 
Saltus  v.  Everitt,  20  Wend.  267;  Keekr  v.  Field,  1  Paige,  812; 
Haggerty  v.  Palmer,  6  John.  Ch.  Rep.  487. 

The  machine  in  question,  and  others  of  a  similar  nature,  have 
now  become  an  ordinary  household  chattel,  in  respect  to  which 
the  only  indicia  of  ownership  is,  in  most  cases,  the  being  in  pos- 
session ;  and  when  that  possession  has  been  acquired  from  the 
owner  voluntarily,  and  in  the  manner  shown  in  this  case,  a  pur* 
chaser  in  good  faith  from  a  party  deriving  possession  from  the 
vender,  for  a  Mr  consideration,  without  notice  of  the  condition 
of  the  original  delivery,  acquires  a  valid  title,  and  is  to  be  pro- 
tected even  as  against  the  owner.  2  Black.  Com.  449 ;  2  Kent's 
Com.  497 ;  Hussey  v.  Thornton,  4  Mass.  405 ;  Smith  v.  Lynes,  1 
Selden,  41,  48 ;  Herring  v.  Hoppock,  supra. 
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The  plaintiff  appearing  to  be  such  a  purchaser,  has  got  a  valid 
title  to  the  machine,  and  the  judgment  of  the  justice  for  its  value 
should  be  affirmed. 

Judgment  affirmed* 


Charles  Jackson,  by  his  Guardian,  &c  v.  John  Obseb, 

Sheriff,  Ac. 


In  an  action  against  the  sheriff  for  an  escape,  the  proof  was  that  J.  GL  W.,  the  de- 
fendant in  the  execution,  was,  in  January,  1864,  captain  of  the  ship  Hudson,  and 
that  one  W.,  acting  as  captain  of  that  ship,  went  beyond  the  jail  limits  in  March 
following.  Hdd\  that  the  similarity  of  surname  and  of  office  was  sufficient  prima 
fade  evidence  to  sustain  the  action,  although  the  witness  to  the  escape  could  not 
identify  W.  as  the  defendant  in  the  execution,  and  did  not  know  his  christian 
name. 

The  plaintiff  having  made  out  a  prima  facie  case,  and  there  being  no  evidence  in 
rebuttal,  held,  error  to  charge  the  jury  that  the  plaintiff  was  bound  to  produce 
clear  and  positive  -proof;  and  if  there  was  any  doubt  the  presumption  should  be 
against  the  plaintiff! 

What  is  sufficient  proof  of  identity,  considered;  and  the  cases  upon  this  subject  col- 
lected and  examined. 


Appeal,  by  defendant,  from  an  order  granting  a  new  trial. 
This  was  an  action  against  the  defendant  as  sheriff  of  the  city  of 
New  York,  to  recover  damages  for  an  alleged  escape  of  a  pris- 
oner. The  complaint  alleged  the  recovery  of  a  judgment  by  the 
plaintiff  against  one  Joseph  G.  White,  the  issuing  of  an  execu- 
tion against  property  thereon  and  its  return  unsatisfied,  the  issu- 
ing of  an  execution  against  the  person  of  Joseph  G.  White,  his 
arrest  by  the  defendant  (the  sheriff)  under  such  execution,  and 
his  subsequent  escape;  The  cause  was  tried  before  Judge 
Daly  and  a  jury.  The  plaintiff  proved  that  Joseph  G.  White, 
was  captain  of  the  ship  Hudson  in  January,  1854,  when  the  judgi 
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ment  against  him  was  recovered,  and  then  called  a  witness,  who 
testified  that,  on  the  19th  day  of  March,  1854,  he  went  on  the 
steamboat  Hector,  which  took  out  the  ship  Hudson  from  the  port 
of  New  York,  about  three  miles  beyond  Sandy  Hook ;  that  they 
went  outside  and  beyond  a  line  drawn  from  Red  Hook  to  the 
Jersey  shore,  including  Nutten  Island,  Bedlow's  Island,  and 
Bucking  Island ;  that  they  went  out  to  sea,  two  or  three  miles 
beyond  that  line ;  when  the  tow-boat  was  towing  out  the  ship, 
he  heard  the  captain  of  the  tow-boat  call  to  a  person  on  board  of 
the  ship,  who  answered  to  the  name  of  Captain  White,  and  he 
replied  to  that  address ;  when  the  steamboat  left,  the  person  so  ad- 
dressed gave  the  second  officer  of  the  ship  directions  as  to  what  sails 
to  let  loose ;  the  witness  had  never  seen  the  man  they  called  cap- 
tain before ;  he  saw  him  from  a  quarter  past  6  o'clock  until  after 
dinner ;  as  the  captain  of  the  tow-boat  was  leaving  the  ship,  he 
said  "  Good-by,  Captain  White ;"  the  person  so  addressed  acted 
as  captain  of  the  ship  Hudson,  and  gave  orders  to  the  second  mate, 
and  those  orders  were  obeyed ;  the  same  man  continued  on  board 
the  ship  Hudson  until  the  steamboat  left  her,  and  then  remained 
on  board  the  same  vessel. 

This  was  all  the  evidence  offered  to  prove  an  escape.  The 
defendant  offered  no  affirmative  evidence ;  but  moved  for  a  non- 
suit, which  was  denied,  and  the  cause  was  submitted  to  the  j  ury  by 
the  judge,  with  the  instruction  that  it  was  for  them  to  decide  upon 
the  evidence  whether  the  captain  of  the  ship  Hudson,  who  went  to 
sea  and  beyond  the  limits,  was  Joseph  G.  White,  the  defendant 
in  the  execution.  Defendant's  counsel  then  requested  the  judge 
to  charge,  that  this  was  an  action  in  which  the  plaintiff  was  bound 
to  produce  clear  and  positive  proof;  and  if  there  was  any  doubt, 
the  presumption  would  be  against  the  plaintiff;  to  which  the 
judge  assented,  and  so  charged,  and  the  plaintiff's  counsel  ex- 
cepted thereto. 

The  jury  having  found  for  the  defendant,  the  plaintiff  moved 
before  the  same  judge  for  a  new  trial,  which  was  granted  The 
defendant  appealed. 
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Brown,  Hall  &  Vanderpoel,  for  the  appellants. 

I.  The  judge  at  trial  should  have  non-suited,  because  there 
was  no  evidence  of  the  person  under  bail  having  escaped ;  and, 
had  the  jury  found  for  plaintiff,  the  court,  under  the  evidence, 
should  have  awarded  defendant  a  new  trial.  To  sustain  an  action 
for  an  escape  against  the  sheriff,  it  must  be  shown  affirmatively, 
and  by  plain  and  irresistable  evidence,  that  the  defendant  in  the 
execution  has  been  off  the  limits.  Viscker  v.  Gansevoort,  19  Johns. 
R.  496. 

II.  Where  a  person  is  sought  to  be  identified  by  the  circum- 
stance of  similarity  of  name,  it  must  at  least  be  by  similarity  of 
the  entire  name.  Jackson  v.  Goes,  13  Johns.  R.  528 ;  Nelson  v. 
Whitehall,  1  Barn.  &  Adol.  21.  Suppose  a  subscribing  witness 
were  to  swear,  "  I  saw  the  instrument  executed  by  a  person  who 
was  called  into  the  room,  but  I  do  not  know  that  that  person  was 
the  defendant w — the  plaintiff  would  be  non-suited,  yet  in  that 
case  the  person  would  respond  to  the  name  and  act  under  it 
Whilebck  v.  Musgrove  (per  Bailey,  J.,)  1  Cromp.  &  Mee.  511 ; 
Parkins  v.  Hawkshaw,  2  Stark,  212 ;  Middkion  v.  Sanford,  4 
Camp.  R.  34 ;  Brovm  v.  Kimball,  25  W.  274 ;  Nelson  v.  Whitehall, 
2  Barn.  &  Adol.  19. 

III.  There  was  no  necessity  for  a  charge  from  the  judge.  But 
the  judge's  charge  could  not  have  misled.  He  charged,  in  sub- 
stance, as  favorably  as  the  plaintiff  could  have  desired.  See  Ashy 
v.  Rapelye,  1  Hill,  11.  (a)  In  Ross  v.  Gould  (5  Greenlf,  20-4,)  the 
genuineness  of  a  deed  was  controverted,  and  the  plaintiff  was 
held  "  to  satisfy  the  jury,  beyond  a  reasonable  doubt,  that  it  is 
genuine."  (6)  The  language  of  Daly,  J.,  at  trial,  is  substantially 
that  of  Lord  Abinger  in  Long  v.  Hitchcock,  9  0.  &  P.  619 ;  see, 
also,  Sumner  v.  State,  5  Black.  579 ;  Lexington  Fire  Go.  v.  Paver, 
16  Ohio,  824.  (e)  And  doubt  may  spring  from  a  plaintiff's  case, 
as  well  as  from  a  whole  case  of  testimony. 

Benjamin  G.  Hitchings,  for  the  respondent 
I.  There  was  sufficient  prima  facie  evidence  of  identity,  and, 
no  evidence  whatever  having  been  given  to  rebut  it,  the  plaintiff 
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was  entitled  to  recover.  Identity  of  name  is  always  sufficient 
prima  facie  evidence  of  identity,  and  no  further  proof  is  ever 
required  until  contrary  evidence  is  produced.    Jackson  v.  King, 

5  Cow.  R  237.  The  evidence  in  this  case  is  much  stronger  than 
mere  identity  of  christian  and  surname.  We  have  at  each  of  the 
two  periods  not  only  Captain  White,  but  Captain  White,  captain 
of  the  same  ship  Hudson.  That  the  same  Captain  White  con- 
tinued to  be  captain  of  the  ship  Hudson,  is  a  presumption  of  law. 
1  Cow.  &  Hill's  Notes,  205 ;  9  Wend.  351 ;  4  Wend.  429.  The 
facility  of  explanation  and  contradiction  is  always  to  be  regarded 
in  judging  of  the  sufficiency  or  weight  of  testimony.  If  the 
Captain  White,  who  left  the  limits  and  went  to  sea  on  the  19th 
of  March  as  captain  of  the  ship  Hudson,  was  not  actually  the 
person  who  had,  four  days  previously,  been  arrested  and  given 
bail  for  the  limits,  how  easy  for  defendant  to  have  proved  it 
The  owners  of  the  ship,  or  Captain  White  himself  could  have 
proved  it.  "  Imperfect  proofs  become  perfectly  strong  and  con- 
vincing when  uncontradicted,  if  the  party  to  be  charged  is  sup- 
posed to  have  the  power  of  contradicting  if  the  facts  were  not  as 
charged."  1  PhiL  Ev.  157 ;  3  Stark.  Ev.  487 ;  2  Cow.  &  Hill's 
Notes,  310. 

II.  The  judge  should  have  directed  a  verdict  for  the  plaintiff) 
as  requested  by  plaintiff's  counsel,  or  should  have  charged  the 
jury  t)iat  the  evidence  of  identity  was  prima  facie  sufficient,  and 
that,  no  evidence  having  been  given  to  rebut  it,  the  plaintiff  ought 
to  recover  upon  it  Prima  facie  evidence  is  sufficient  until  con- 
tradicted, or  repelled  by  contrary  proof,  and  a  jury  have  no  right 
to  disregard  it,  or  find  against  it    Stoby,  J.,  in  Billy  v.  Jackson, 

6  Peters,  682 ;  7  Wend.  160 ;  5  Wend.  257. 

III.  The  proposition  in  the  charge,  "  that  this  was  an  action 
in  which  the  plaintiff  was  bound  to  produce  clear  and  positive 
proof,  and  if  there  was  any  doubt  the  presumption  would  be 
against  the  plaintiff)"  was  clearly  erroneous,  and  the  judge  was 
right  in  granting  a  new  trial  on  that  ground.  There  was  no 
hardship  about  the  action,  the  sheriff  being  fully  indemnified  by 
bail  of  his  own  approval,  and  no  ground  whatever  for  the  appli- 
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cation  of  any  different  rule  of  evidence  from  what  prevails  in 
other  civil  suits.  The  courts,  so  far  from  holding  that  any  pecu- 
liar strictness  of  proof  in  favor  of  the  sheriff  in  this  action,  as  re- 
quired, have  in  general  held  quite  the  contrary,  for  instance : 
The  slightest  departure  from  the  liberties  is  sufficient.  2  Duer's 
R.  404 ;  5  Johns.  R  89.  It  is  sufficient  prima  facie  evidence  of 
an  escape  that  the  prisoner  is  seen  xat  large  in  the  street,  and 
throws  upon  the  defendant  the  burden  of  proving  that  the  place 
was  within  the  limits.  Steward  v.  Kipp}  7  Johns.  R.  165.  A  re- 
turn cannot  be  given  in  evidence  under  the  general  issue,  but 
must  be  pleaded  specially.  1  Chitty'sPl.  636.  If  the  limits  are 
in  any  part  vague  and  indefinite,  or  ill  defined,  the  prisoner  ia 
bound,  at  his  peril,  to  keep  within  places  clearly  defined.  Kipp 
v.  Bridgham,  7  Johns.  R.  168.  By  statute,  in  England,  it  is  con- 
clusive evidence  of  an  escape  if  the  jailer  does  not  show  the  pris- 
oner when  called  upon  to  do  so.    4  Cow.  &  Hill's  Notes,  399. 

IV.  Justice  requires  that  there  should  be  a  new  trial.  If  the 
evidence  had  been  held  to  be  insufficient  on  the  motion  for  a  non- 
suit, plaintiff  would  have  had  an  opportunity  to  produce  more ; 
but  the  verdict  for  the  defendant  was  rendered  upon  evidence 
adjudged  prima  facie  sufficient  for  the  plaintiff  If  the  verdict 
stands :  UL  The  judgment  in  this  action  against  the  plaintiff  is  a 
bar  to  any  action  for  the  escape  in  question.  2d  The  original 
judgment,  and  all  remedy  on  it,  is  gone.  The  arrest  of  a  defend- 
ant on  a  capiat  ad  satisfaciendum,  is  a  satisfaction  of  the  judgment 
and  debt.  2  Tidd's  Pr.  94S ;  Graham's  Pr.  421 ;  1  Cow.  R.  56 ; 
8  T.  R.  128.  It  cannot  even  be  proved  in  bankruptcy,  or  made 
the  ground  of  a  set-off  If  the  prisoner  escapes,  plaintiff  has  his 
election  either  to  issue  a  new  execution  or  to  sue  the  sheriff.  But 
a  suit  against  the  sheriff  is  an  election  on  the  part  of  the  plaintiff 
to  consider  him  out  of  custody ;  and,  if  he  sues  the  sheriff,  he 
cannot  arrest  the  defendant  again  on  the  same  or  any  new  execu* 
tion,  and  that  suit  is  a  bar  against  any  subsequent  action  for  an 
escape.    Brown  v.  Liltlefield,  11  Wend.  467. 

A  new  trial  will  be  granted  where,  upon  the  whole,  there  is 
great  reason  to  believe  that  justice  has  not  been  done ;  (Jackson 
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v.  Steenburgh,  1  Caines,  163) ;  and  a  non-suit  set  aside,  even  when 
properly  granted,  as  otherwise  the  cause  of  action  would  be  lost. 
The  People  v.  Barnes,  12  Wend.  492.  Even  if  there  is  no  error  of 
law,  a  new  trial  will  be  granted  "  where  there  is  a  reasonable 
doubt,  or  perhaps  a  certainty,  that  justice  has  not  been  done." 
Lord  Mansfield  in  Bright  v.  Crisp,  1  Burr,  890, 895. 

By  the  Court,  Brady,  J. — The  proof  in  this  case  was  that 
Joseph  G.  White  was  the  captain  of  the  ship  Hudson.  That  the 
ship  was  towed  out  to  sea  on  or  about  the  19th  of  March,  1854. 
That  a  person  on  board  the  ship  was  addressed  by  the  captain  of 
the  towboat  as  Captain  White.  That  the  person  so  addressed 
replied  to  such  address,  and  also  gave  orders  to  the  second  officer 
on  board  the  ship  as  to  what  sail:}  to  let  loose.  And  further,  that 
as  the  captain  of  the  towboat  was  leaving  the  ship,  he  said  "Good 
by,  Captain  White ;"  and  that  the  person  so  addressed  acted  as 
captain  of  the  ship.  This  testimony  was  prima  facie  sufficient  to 
show  that  Joseph  G.  White  went  out  as  captain  of  the  ship  Hud* 
son,  and  to  throw  the  burden  of  proof  to  the  contrary  on  the  de- 
fendant In  Nelson  v.  Wluttall  (1  Barn,  k  Aid.  19,)  it  was  held, 
in  an  action  on  a  promissory  note,  that  proof  of  the  handwriting 
of  a  subscribing  witness  thereto,  who  was  dead, — it  having  been 
shown  that  the  defendant  was  present  in  the  room  when  the  note 
was  prepared  by  the  subscribing  witness, — was  sufficient,  without 
proving  the  handwriting  of  the  defendant  In  SewcR  v.  Evans 
(4  Aid.  &  EL,  N.  S.  1843,  626,)  the  action  was  on  a  bill  of  ex- 
change drawn  upon  and  accepted  by  the  defendant  in  payment 
for  goods  sold  and  delivered.  A  witness  stated  that  he  intro- 
duced a  person  of  the  name  of  the  defendant  to  the  plaintiff's 
testator  as  a  customer,  and  that  he  saw  the  person  so  introduced 
write  a  letter.  The  letter  was  produced  in  evidence,  and,  as  was 
admitted,  established  the  case  against  the  defendant  by  acknowl- 
edgment, if  ike  identity  of  the  writer  and  the  defendant  was  shown. 
The  facts  occurred  five  years  before  the  action  tras  brought  The 
witness  had  not  seen  the  person  since,  and  and  did  not  know 
whetlier  tliat  person  was  the  defendant     In  Iioden  v.  Hyde,  (Id. 
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629),  which  was  an  action  against  the  defendant  as  acceptor 
of  three  bills  of  exchange,  it  appeared  on  the  trial  that  all  the 
bills  were  accepted  in  the  name  of  Henry  Thomas  Hyde,  and 
made  payable  at  the  Begent  street  branch  of  the  London  and 
Westminister  Bank.  The  cashier  of  the  Bank  stated  that  he 
knew  the  handwriting  of  Henry  Thomas  Byde,  and  that  the 
acceptances  were  in  his  writing.  Being  cross-examined,  he  stated 
that  Henry  Thomas  Byde  had  kept  an  account  at  the  Begent 
street  branch ;  that  he  had  never  seen  him  write,  and  did  not  know 
him  ;  that  his  only  means  of  knowledge  as  to  his  handwriting 
consisted  in  his  having,  as  cashier,  paid  checks  drawn  in  the 
name  of  the  party  alluded  to  by  him ;  and  that  he  had  paid  none 
for  some  time.  For  the  defendant  it  was  objected  that  there  ap- 
peared no  evidence  to  identify  him  with  the  Henry  Thomas  Byde 
spoken  of  by  the  witness.  The  judge  (Williams)  thought  there 
was  a  prima  fade  case  of  identity,  and  overruled  the  objection. 
On  rules  nisi  in  both  these  cases,  the  court  held  the  proof  suffi- 
cient. Lord  Denman,  at  page  633,  says:  "  But,  in  cases  where 
no  particular  circumstance  tends  to  raise  a  question  as  to  the 
party  being  the  same,  even  identity  of  name  is  something  from 
which  an  inference  may  be  drawn."  Williams,  J.,  at  page  634, 
says :  "  A  man  of  the  defendant's  name  had  kept  money  at  the 
branch  bank,  and  this  acceptance  is  proved  to  be  his  writing. 
Then,  is  that  man  the  defendant  ?  That  it  is  a  person  of  the 
same  name  is  some  emdencel  till  another  party  is  pointed  out  who 
might  have  been  the  acceptor." 

Applying  these  oases  to  the  one  in  hand,  the  facts  that  the  de- 
fendant in  the  execution  was  theretofore  the  captain  of  the  ship 
Hudson,  and  that  a  Captain  White  was  commanding  the  ship 
Hudson  when  she  went  to  sea,  were  at  least  some  evidence  that 
the  person  so  commanding  was  the  defendant  in  the  execution, 
"  till  another  person  was  pointed  out"  The  natural  presump- 
tion, arising  from  the  facts,  is  that  Joseph  G-.  White  went  to  sea 
in  the  ship  Hudson,  and  it  seems  to  be  very  clear  that  the  error 
in  the  charge,  for  which  the  presiding  judge  ordered  a  new  trial, 
was  one  which  materially  affected  the  plaintiff's  recovery,  and 
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entitled  him  to  a  new  trial.  In  Long  v.  Hitchcock,  (9  0.  &-P.  619), 
to  which  we  were  referred  on  the  argument,  and  which  was  an 
action  for  aim.  con.,  Lord  Abingkb  charged  the  jury  "  that  the 
plaintiff  was  to  prove  hia  caae  to  their  satisfaction.  That  if  he 
left  it  doubtful,  either  from  the  circumstances  which  surrounded 
it,  or  from  the  character  of  his  witness,  they  could  not  say  that 
he  had  made  it  out"  The  peculiar  circumstances  of  that  ease 
warranted  the  language  used.  The  only  witness  called  to  prove 
the  adultery  had  been  convicted  of  felony,  and  had  been  several 
times  in  prison  charged  with  various  offences ;  and,  on  cro» 
examination,  would  not  swear  that  he  had  not  stated  that  his 
statement  was  false.  But  the  jury  were  not  told  that  the  plain* 
tiff  was  bound  to  produce  clear  and  positive  proof! 

The  testimony  in  this  case,  having  been  prima  facie  sufficient, 
should  have  been  submitted  to  the  jury  for  their  consideration. 
Whether  it  was  sufficient  to  prove  the  departure  of  Joseph  G. 
White,  the  defendant  in  the  execution,  was  for  their  determina- 
tion. 

Order  of  special  term  affirmed,  with  oosts. 


Daniel  Bidwhll  v.  William  M.  Weeks. 

A  plaintiff  in  a  district  oourt  has  a  right  to  discontinue  bat  action  at  any  time  before 
the  cause  is  finally  submitted. 

And  it  makes  no  difference  that  toe  defendant  has  interposed  a  counter  claim,  and 
seeks  affirmative  relied 

In  an  action  for  work,  labor,  and  services,  the  defendant  answered  that  the  work  was 
done  under  a  special  contract,  and  averred  a  breach  of  the  contract,  and  claimed 
damages  therefor.  Pending  the  trial,  the  plaintiff  asked  leave  to  withdraw  the 
action,  and  that  a  Judgment  of  non-suit  be  entered  against  him.  The  justice  re- 
fused the  application,  and  rendered  judgment  fix  the  defendant  for  the  damages 
claimed. 

Held,  error.  It  was  the  duty  of  the  justice  to  hare  dismissed  the  complaint  with 
costs,  and  without  prejudice  to  a  new  action. 
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Appeal  by  plaintiff  from  a  judgment  of  the  First  District  Court 
The  facts  are  folly  stated  in  the  opinion  of  the  court. 

Oapron  <k  Lake,  for  the  appellant 

Carpentier  &  Beach,  for  the  respondent 

By  the  Court,  Hilton,  J. — The  plaintiff  sued  to  recover  for 
work  and  labor  in  painting  certain  roofs  of  buildings  belonging 
to  the  defendant  The  answer  set  up  that  the  work  was  perform- 
ed under  an  express  contract,  by  which  the  plaintiff  warranted 
that  the  painting  would  make  the  roofs  water-tight ;  that  it  did 
not  produce  that  effect ;  and  the  defendant  claimed  damages  for 
the  non-fulfilment  of  the  contract  On  the  trial,  evidence  was 
introduced  by  both  sides ;  but,  before  the  case  was  finally  sub- 
mitted, the  plaintiff  stated  that  he  should  withdraw  the  action, 
and  asked  that  a  judgment  of  non-suit  be  entered  against  him. 
The  justice  refused,  and  subsequently  gave  judgment  in  favor  of 
the  defendant  for  the  damages  claimed. 

In  this  the  justice  clearly  erred.  The  plaintiff,  at  any  time 
before  the  action  was  finally  submitted,  had  a  right  to  discontinue 
it ;  and,  in  such  a  case,  it  was  the  duty  of  the  justice  to  give  judg- 
ment dismissing  the  action  with  costs,  and  without  prejudice  to 
a  new  action.  See  District  (hurt  Act,  1  Laws  1857,  p.  707,  §  45; 
Gale  v.  Hoysradt,  7  HSU,  179;  Norris  r.  Blealdey,  8  Abbott  P.  R. 
107. 

Judgment  reversed. 


Edwakd  H.  Ludlow  v.  Richard  F,  Cabxak. 

0^  the  owner  of  ft  boose,  put  it  into  the  hands  of  both  Ck  k  L,  broken,  for  sale, 
agreeing  to  give  a  commission  to  whichever  of  them  sold  it  One  F.  was  intro- 
duced to  C.  through  the  intervention  of  G.,  and  looked  at  the  house;  but  nothing 
resulted  from  the  interview.    L.  afterwards  brought  F.  and  C.  together,  and  nego- 


108  COURT  OF  COMMON  PLEA& 

Ludlow  t.  Carman. 

tiatlons  were  continued  between  them  some  time;  C.  finally  made  an  offer  of  a*]*, 
which  F.  refused  to  accept ;  the  negotiations  were  given  up,  and  L.  himself  gave 
up  attempting  to  effect  a  bargain  between  them.  Through  the  intervention  of  Qn 
however,  they  were  brought  together  again,  and  a  sale  was  finally  effected  upon 
the  same  terms  which  F.  had  previously  declined  to  accede  to. 

Held,  that  L.  was  not  entitled  to  commissions  as  broker. 

If  a  broker  finds  a  purchaser  and  pots  him  in  communication  with  the  seller,  and 
the  parties  think  proper  to  take  the  matter  out  of  his  hands  and  carry  on  the  ne- 
gotiation themselves,  the  broker  earns  his  commissions  if  a  sale  is  afterwards 
effected. 

Bat  in  this  case  L.  could  not  be  said  to  have  found  the  purchaser.  He  merely  brought 
parties  together  who  had  been  together  already. 

Nor  did  he  effect  a  sale.  The  sale  was  effected  through  the  efforts  of  G.,  after  the 
negotiations  bad  been  abandoned  by  L,  and  G. -alone  was  entitled  to  commissions. 

Per  Hiltox.  J.,  dissenting. — The  facts  proved  were  sufficient  to  make  out  a  prima 
facie  case,  and  onough  to  entitle  the  plaintiff  to  recover.  And  the  finding  of  the 
justice  in  favor  of  the  plaintiff  Ik,  not  being  so  clearly  against  evidence  as  to  war- 
rant the  presumption  of  bias,  passion,  partiality,  or  obvious  misapprehension  or 
mistake,  tho  judgment  should  be  affirmed. 

Appeal  by  defendant  from  a  judgment  of  the  Marine  Court 
The  action  was  brought  to  recover  the  sum  of  $300,  broker's  com- 
missions on  the  sale  of  a  house  belonging  to  the  defendant  The 
only  question  in  the  case  was  whether  the  sale  was  effected  through 
the  plaintiff  or  through  one  Glentworth,  another  broker.  Judg- 
ment was  given  for  the  plaintiff  for  the  full  amount  claimed, 
which  was  affirmed  by  the  general  term  of  the  Marine  Court 
The  defendant  appealed.  The  facts  in  the  case  are  fully  stated 
in  the  opinion  of  Judge  Daly. 

C.  J.  &  R  De  Witt,  for  the  appellant 

0.  P.  Andrews,  fir  the  respondent 

Brady,  J. — I  think  the  testimony  shows  that,  although  the 
plaintiff  was  employed  to  sell,  and  introduced  the  buyer,  the 
purchase  was  abandoned,  and  subsequently  induced  by  Glent- 
worth. I  do  not  consider  this  a  case  of  conflict  of  evidence,  but 
a  clear  misapprehension  or  plain  mistake  on  the  part  of  the  jus* 
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lice.  If  the  evidence  established  the  facts  that  the  plaintiff  intro- 
duced the  buyer,  and  that  the  buyer  so  introduced,  without  any 
intervening  agency,  made  the  purchase,  it  would  be  otherwise, 
even  though  a  period  should  have  elapsed  between  the  introduc- 
tion and  the  purchase,  and  the  negotiations  for  a  time  should  not 
have  resulted  in  a  sale.  Here,  as  already  suggested,  the  buyer 
abandoned  the  contemplated  purchase,  but  finally  completed  it 
through  the  instrumentality  of  Glentworth.  There  is  no  evidence 
to  show  that,  after  the  interviews  between  the  defendant  and  the 
purchaser,  consequent  upon  the  introduction  of  the  latter,  but 
which  resulted  in  nothing,  the  plaintiff  ever  did  anything  towards 
the  sale  or  a  renewal  of  the  negotiations.  Indeed,  it  appears  that 
he  did  not  know  that  the  sale  had  eventually  been  made  to  the 
person  introduced  by  him,  until  it  was  consummated.  The  case, 
therefore,  on  the  part  of  the  plaintiff  is  a  mere  introduction  of  a 
person  desirous  to  buy,  but  unwilling  to  comply  with  the  terms 
of  sale,  apd  declining  to  purchase  for  that  reason.  Although  the 
buyer  was  introduced  by  the  plaintiff  the  sale  to  him  was  effect* 
ed  by  Glentworth.    I  think  the  judgment  should  be  reversed. 

Daly,  First  Judge. — There  was  no  conflicting  testimony  in 
this  case.  That  is,  there  was  no  contradiction  as  to  the  material 
facts,  for  Ludlow's  impressions,  or  what  he  supposed,  could  not 
alter  or  affect  the  facts  positively  sworn  to  by  the  witnesses  Car- 
man, Fellows,  and  Glentworth,  and  the  most  material  facts  con- 
sisted of  what  occurred  in  the  presence  of  Ludlow — such  as  the 
declaration  of  Fellows  that  he  bad  given  the  matter  up,  and  Lud- 
low's statement  to  Carman  that  there  was  no  use  of  any  further 
negotiations  with  Fellows,  which  Ludlow  did  not  deny,  or  attempt 
to  qualify  or  question. 

The  facts,  as  they  stand  uncontradicted  upon  the  evidence,  are 
as  follows :  The  defendant  Carman  had  employed  Glentworth  to 
sell  the  house,  and  Glentworth's  cards  or  bills,  directing  inquiries 
to  be  made  of  him,  had  been  on  the  house  for  three  or  four  months. 
While  Gleutworth's  bills  were  up,  the  carpenter  of  Fellows  called 
upon  him,  Glentworth  knowing  that  he  represented  Fellows,  and 
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obtained  a  list  of  houses  which  Glentworth  had  for  sale,  among 
which  was  the  house  in  question ;  and  it  was  from  his  carpenter 
that  Fellows  first  learned  that  the  house  was  in  the  market 
Carman  called  upon  Ludlow  to  get  him  to  sell  the  house,  but 
Ludlow  refused  to  act  while  Glentworth's  bills  were  on  it,  and 
Carman  agreed  to  put  up  a  bill  directing  inquiries  to  be  made  of 
himself,  which  was  done  with  the  understanding  that  Ludlow 
might  offer  the  property  for  sale  as  well  as  any  other  broker, 
Carman  declaring  that  he  would  give  a  commission  to  whoever 
sold  it  Fellows,  having  learned  from  his  carpenter  that  the 
house  was  for  sale,  obtained  Carman's  address  from  the  bill  on  it, 
and  called  at  Carman's  office.  He  saw  Carman,  learned  from 
him  the  price,  and  Carman  went  and  showed  him  the  house ;  but 
nothing  resulted  from  the  interview.  This  took  place  before 
Ludlow  applied  to  Fellows  as  the  agent  or  broker  of  Carman. 
Ludlow  then  sent  for  Fellows,  and  an  interview  took  place  be- 
tween him  and  Carman  at  Ludlow's  office.  Ludlow  testifies  that 
he  introduced  them,  and  that  he  supposed,  from  the  way  in  which 
they  acted,  that  they  were  strangers.  Fellows,  however,  testifies 
that  he  mentioned  to  Ludlow  that  he  had  seen  Mr.  Carman's 
house,  and  that  Ludlow  then  told  him  that  he  had  the  selling  of 
it  Here,  then,  is  perhaps  some  conflict,  but  if  there  is,  it  is  not 
material,  as  Ludlow's  testimony,  giving  it  its  full  scope  and  ex- 
tent, is  merely  as  to  his  impressions,  which  could  not  be  received 
to  contradict  a  fact  positively  sworn  to  by  both  Carman  and  Fel 
lows ;  indeed,  as  mere  matter  of  impression,  it  was  no  evidence 
at  all,  for  he  did  not  state  how  they  acted,  or  what  they  said,  to 
give  him  such  an  impression.  Two  interviews  oceurred  between 
Fellows  and  Carman  at  Ludlow's  office,  but  they  could  not  come 
to  terms.  *  Carman's  price  was  $80,000.  Fellows  wanted  cer 
tain  repairs  made.  Carman  considered  that  they  would  cost  five 
or  six  hundred  dollars,  as  he  told  Ludlow,  and  offered  to  throw 
off  $500,  which  was  communicated  by  Ludlow  to  Fellows,  but 
Fellows  considered  the  reduction  too  trifling,  and  would  not  buy 
except  at  $80,000,  Carman  agreeing  to  make  the  repairs.  At  this 
point  of  difference  the  parties  stood.    Ludlow  tried  to  persuade 
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Fellows  to  buy  at  Caiman's  offer,  telling  him  that  the  property 
was  cheap,  but  did  not  succeed  in  inducing  him,  and  Carman 
would  not  sell  upon  Fellows'  terms.  Fellows  then,  as  he  testifies, 
abandoned  all  hope  of  making  the  purchase.  At  the  last  inter- 
view between  him  and  Carman  at  Ludlow's  office,  he  told  Car* 
man  and  Ludlow  that  he  had  given  the  matter  up,  and  was  going 
to  look  elsewhere ;  and  Ludlow  told  Carman  that  there  was  no 
use  of  any  further  negotiations  with  Fellows ;  and  so  the  matter 
ended  as  respects  Ludlow's  efforts  or  attempts  to  bring  about  a 
sale.  If  the  parties— that  is,  Carman  and  Fellows — had  come 
together  again  of  their  own  motion,  and  perfected  the  sale,  there 
would  have  been  some  color  or  ground  for  holding  that  Ludlow 
would  have  been  entitled  to  a  commission.  But  they  did  not 
They  were  brought  together  again  by  another  broker,  Glentwortb. 
While  Ludlow  was  trying  to  negotiate  the  sale,  Fellows  was  re- 
peatedly at  the  office  of  Olentworth  respecting  the  purchase  of 
the  house,  or  of  others,  or  for  the  renting  of  a  furnished  house. 
After  the  last  interview  between  Carman  and  Fellows  at  Lud- 
low's office,  Glentworth  met  Carman  and  brought  him  to  his, 
Glentworth's,  office,  where  he  met  Fellows,  and  negotiations  were 
resumed  for  the  purchase.  This  negotiation  was  carried  on  by 
Glentworth,  and,  after  two  interviews  at  Glentworth's  office,  the 
parties  came  to  terms,  the  bargain  was  made,  and  the  contract 
for  the  purchase  was  drawn  up  and  executed  in  the  office  of 
Glentworth. 

The  question  for  the  justice,  upon  this  uncontradicted  state  of 
facts,  was,  who  effected  the  sale,  or  earned  the  commission,  Glent- 
worth or  Ludlow?  They  could  not  both  earn  it,  for,  although 
Carman  employed  them  both,  and  had  a  right  to  employ  as  mafcy 
brokers  as  he  thought  fit,  he  had  agreed  or  promised  to  pay  a 
commission  only  to  the  one  who  effected  the  sale.  This  question 
upon  the  evidence  was  a  very  plain  one,  and  admitted,  in  my 
judgment,  of  but  one  conclusion.  Neither  Glentworth  nor  Lud- 
low were  directly  instrumental  in  bringing  Carman  and  Fellows 
together  on  the  first  interview,  but  their  first  meeting  was  brought 
about  indirectly  through  information  obtained  by  the  carpenter 
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of  Fellows  at  the  office  of  Glentworth.  That  interview  ended  in 
nothing.  Carman  and  Fellows  were  then  brought  together  by 
Ludlow,  and  several  interviews  took  place  at  his  office,  which 
also  ended  in  nothing.  After  which  they  were  brought  together 
again  by  Glentworth,  and  through  him  the  sale  was  effected. 
That  is,  the  sale  was  the  consequence  of  his  action.  It  is  true 
that,  while  the  matter  was  in  the  hands  of  Ludlow,  Fellows  offer- 
ed to  buy  upon  the  same  terms  that  Carman  subsequently  sold ; 
but  Carman  then  declined  to  accept  it,  and  the  matter  was  given 
up  by  Fellews,  Ludlow  himself  declaring  that  there  was  no  further 
use  in  negotiating  with  him.  Ludlow  did  all  that  he  could  to 
persuade  Fellows  to  accede  to  Carman's  terms,  but  without  effect ; 
and  the  matter,  so  far  as  Ludlow's  instrumentality  and  efforts 
intervened,  was  abandoned  and  given  up.  Ludlow  swore  that 
he  considered  that  the  matter  was  still  in  his  hands,  but  what  he 
considered  is  not  to  be  received  against  the  open  evidence  of  his 
acts— his  positive  declaration  that  there  was  no  use  in  negotiating 
further  with  Fellows.  While  Ludlow  was  negotiating  between 
the  parties,  neither  Carman  nor"  Fellows  attempted  to  take  the 
matter  out  of  his  hands.  Fellows  considered  that  he  was  the 
person  to  treat  with,  and  Ludlow  did  what  he  could  do,  but  with- 
out success.  Carman  had  not  employed  him  exclusively,  and 
Glentworth  had  a  right  to  take  the  matter  up,  and  bring  the  par- 
ties to  an  understanding  if  he  could.  All  that  we  have  ever  said 
in  these  cases  is  that,  if  the  broker  finds  the  purchaser,  and  puts 
him  in  communication  with  the  seller,  and  the  parties  think  pro- 
per to  take  the  matter  out  of  the  broker's  hands  and  carry  on 
the  negotiations  themselves,  the  broker  earns  his  commission  ii 
a  Bale  is  afterwards  effected.  Here,  Ludlow  oannot  be  said  to 
have  found  the  purchaser.  He  merely  brought  parties  together 
who  had  been  already  together.  I£  after  doing  this,  he  had 
effected  a  sale;  or  if  they  had  taken  the  matter  out  of  his  hands 
and  agreed  upon  the  terms  of  sale,  he  would,  perhaps,  have 
earned  his  commission.  But  nothing  of  the  kind  took  place.  He 
brought  them  together,  and  failed  to  accomplish  anything.  An- 
other broker  did  precisely  what  he  had  done,  and  succeeded  in 
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effecting  what  Ludlow  had  not  been  able  to  bring  about.  I  think 
the  true  mode  of  viewing  the  case  is,  as  suggested  by  Judge 
Brady,  that  the  negotiation  instituted  by  Ludlow  was  abandoned 
and  given  up  by  all  the  parties  to  it.  That  a  new  negotiation 
was  then  set  on  foot  by  Glentworth,  and,  though  it  resulted  in  a 
sale  upon  precisely  the  same  terms  as  had  been  offered  by  Pel- 
lows  in  the  negotiation  with  Ludlow,  that  it  was  nevertheless  a 
distinct  and  independent  transaction,  not  proceeding  or  growiug 
out  of  the  previous  one,  so  as  to  constitute  Ludlow  the  party 
through  whose  instrumentality  the  sale  was  effected.  Carman 
bad  employed  Glentworth  previous  to  the  negotiation  with  Lud- 
low. That  employment  still  continued,  and  Carman  was  justi- 
fied in  regarding  Glentworth  as  the  party  through  whose  action 
the  sale  was  finally  brought  about.  He  has  paid  Glentworth  a  . 
commission  of  $800,  and  to  sustain  this  judgment  would  be  to 
compel  him  to  pay  another  commission,  which  would  involve, 
holding  either  that  he  owed  Glentworth  nothing  for  his  final  ser- 
vices in  the  matter,  or  was  bound  to  pay  a  commission  to  each 
broker,  a  conclusion,  I  think,  unwarranted  by  the  evidence,  and 
which,  in  my  judgment,  would  be  most  unjust  I  therefore  agree 
with  Judge  Brady  that  the  judgment  should  be  reversed.  : 

Hilton,  J.  (dissenting.) — The  plaintiff  sued  in  the  court  below 
to  recover  commissions  for  his  services  as  broker  in  effecting  a  sale 
of  certain  real  estate  belonging  to  the  defendant.  On  the  trial,  evi- 
dence was  introduced  tending  to  show  the  employment  of  the  plain- 
tiff, the  services  performed  by  him  in  bringing  about  the  sale  of  the 
property,  and  their  value.  The  case  was  submitted  to  the  justice 
without  any  testimony  being  offered  by  the  defendant,  and  a, 
judgment  was  subsequently  rendered  for  the  amount  claimed. 
The  defendant  appeals  upon  the  ground  that  the  judgment  is 
contrary  to  the  evidence. 

It  is  a  sufficient  answer  to  this  objection  to  refer  to  the 
authorities,  where  it  has  been  repeatedly  held  that  the  finding 
of  the  justice  upon  questions  of  fact  is  to  be  treated  in  every 
respect  like  the  verdict  of  a  jury,  and,  upon  appeal,  the  judgmen 
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will  not  be  reversed  upon  the  ground  stated,  except  in  those 
cases  where  it  is  so  clear  as  to  warrant  the  presumption  of  bias, 
passion,  partiality,  or  obvious  misapprehension  or  mistake  on  the 
part  of  the  justice.  Stryier  v.  Bergen,  15  Wend.  491 ;  Koym  v. 
Hewitt,  18  Id.  141 ;  Boston  v.  Smith,  1  E.  D.  Smith,  818 ;  Decker 
xsJaques,  IcL  80;  Nmdhs  v.  Howard,  Id.  54;  Heim  v.  Wolf,  Id. 
70 ;  Mellon  v.  Smith,  2  Id.  468. 

Here,  the  testimony  on  the  part  of  the  plaintiff  amounted,  in 
my  opinion,  to  at  least  prima  facie  evidence ;  and  such  as,  in 
judgment  of  law,  was  sufficient  to  establish  the  facts  which  enti- 
tled him  to  recover ;  and,  not  being  overcome,  remained  sufficient 
for  the  purpose.  Kelly  v.  Jackson,  6  Peters,  622.  It  appeared 
affirmatively  that  Ludlow  was  employed  to  sell  the  property,  and 
through  his  instrumentality  a  purchaser  was  procured  who  offer- 
ed a  price  which  the  defendant  at  first  refused,  but  afterwards 
concluded  to  accept.  It  is  true  that  Qlentworth  was  entitled  to 
the  credit  of  finding  the  defendant  in  a  different  state  of  mind 
from  that  in  which  the  plaintiff  left  him,  but  I  am  not  prepared 
to  say  that  this  act  was  sufficient  to  justify  the  payment  of  the 
entire  commissions  to  Olentworth,  and  thus  in  effect  hold  that 
the  plaintiff  was  entitled  to  nothing.  It  may  have  been  a  proper 
case  for  the  defendant  interpleading  Ludlow  and  Glentworth 
respecting  the  commissions,  but  the  proof,  in  my  opinion,  is  not 
such  as  to  justify  us  in  saying  that  no  cause  of  action  was  shown. 

I  think,  upon  the  whole  case,  that  the  judgment  should  be 
affirmed. 

Judgment  reversed. 


EZEKIEL  C.  HOAO  V.  WILLIAM  WADI. 

H.  sued  W.  to  recover  for  services  rendered.  W.  interposed  a  counter  claim  for 
money  lent  It  appeared  on  the  trial  that  W.  had  received  H.'s  note  for  the 
amount  of  the  loan,  which  had  been  renewed  at  maturity,  and  that  the  renewal 
note  was  still  in  his  possession. 
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Hdd,  that  he  could  not  recover,  or  be  allowed  his  counter  claim  for  the  money  lent, 
without  producing  the  note  and  cancelling  it  upon  the  trial  Hia  mere  offer  to 
produce  it,  and  to  give  a  bond  to  protect  the  plaintiff  from  any  suit  or  claim  based 
thereon,  was  not  sufficient;  nor  did  his  production  of  the  note  to  the  justice,  seven 
days  after  the  trial,  aid  his  claim  in  any  manner— the  plaintiff  was  entitled  to 
hare  the  note  produced  and  cancelled  at  the  trial. 

Appeal  by  plaintiff  from  a  judgment  of  the  Third  District 
Court,    The  facts  are  fully  stated  in  the  opinion  of  the  court 

Samuel  G  Gerow,  for  the  appellant. 

Samuel  Williams,  for  the  respondent. 

By  the  Court,  Hilton,  J. — The  plaintiff  sued  to  reoover  for  ser- 
vices rendered.  The  defendant  set  up  a  counter  claim  for  $50, 
arising  from  money  lent,  for  which,  at  the  time  of  the  loan,  the 
defendant  gave  his  note,  and  also  a  watch,  as  collateral  security. 
It  appears  that  the  plaintiff  made  application  for  the  loan  to 
the  witness  Cox,  who  was  in  the  defendant's  employ ;  and  the 
check  for  the  money  was  drawn  by  Cox  and  signed  by  the  de- 
fendant When  the  note  became  due,  the  plaintiff  applied  to  the 
defendant  to  renew  it,  and  he  was  told  that  "  Cox  would  do  the 
business."  He  then  went  to  Cox  and  gave  a  renewal  note,  taking 
up  the  one  first  given. 

The  defendant  was  examined  at  the  trial  on  his  own  behalf, 
and,  upon  being  shown  the  note  first  given,  said,  he  never  to  his 
recollection  saw  it  before ;  but  added  "I  got  a  note  of  $55, 
which  Mr.  Cox  said  Hoag  gave  him ;"  and,  in  a  subsequent  pare 
of  his  testimony,  stated  that  the  plaintiff  "  gave  Cox  the  watcb,, 
and  Cox  handed  it  to  me  (defendant)  to  see  what  it  was  worth,"' 
and  "  I  have  not  got  any  note  in  my  hands  as  security." 

From  the  whole  testimony  it  is  manifest  that  Cox  acted  through- 
out the  transaction  as  the  agent  of  the  defendant,  and  the  objec- 
tion of  the  plaintiff  to  the  allowance  of  the  counter  claim,  unlessi 
the  renewal  note  was  produced  in  court  and  cancelled  on  the  trial, 
was  well  taken.    The  defendant's  offer  to  procure  and  surrender 
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the  note,  and  give  a  bond  to  protect  the  plaintiff  from  any  suit 
or  claim  based  upon  it,  did  not  obviate  this  objection ;  and  the 
subsequent  production,  by  the  defendant,  to  the  justice,  seven 
days  after  the  trial,  of  a  note  of  the  plaintiff's,  did  not  aid  the  de- 
fence in  any  manner,  or  operate  so  as  to  deprive  the  plaintiff  of 
his  right  to  have  the  note,  upon  which  the  counter  claim  was 
founded,  produced  by  the  defendant  on  the  trial,  and  cancelled 
upon  the  allowance  of  the  counter  claim.  Burdick  v.  Green,  15 
John.  247 ;  Raymond  v.  Merchant)  8  Cow.  147;  Hughes  v.  Wheeler, 
8  Id.  77. 

For  these  reasons  the  justice  erred  in  allowing  the  counter 
claim ;  and  the  judgment  in  favor  of  the  defendant  must  be  re- 
versed. 

Judgment  reversed. 


Alexander  H.  Nones  v.  Joseph  G.  Homer  and  Austin  W. 

Otis. 

An  agreement,  made  one  week  prior  to  the  1st  of  August,  1857,  to  enter  the  service 
of  another,  and  continue  therein  until  the  1st  of  August,  1858,  is  an  agreement 
which,  by  its  terms,  is  not  to  be  performed  within  one  year  from  the  making 
thereof;  and,  if  resting  in  parol,  is  void. 

But  an  employer,  having  derived  a  benefit  by  the  servant's  part  performance  under 
such  a  contract,  is  liable  in  an  action  for  the  services  actually  rendered. 

And,  in  the  absence  of  any  evidence  as  to  the  value  of  the  services,  the  rate  of 
compensation  fixed  by  the  agreement  should  be  regarded  as  the  measure  of  dam- 
ages. 

Appeal  by  defendants  from  a  judgment  of  the  Fourth  District 
Court.  This  action  was  brought  to  recover  for  services  rendered 
to  the  defendants,  as  their  clerk,  for  the  months  of  October,  No- 
vember, and  December,  1867.  The  plaintiff  testified  that  about 
a  week  prior  to  the  1st  of  August,  1857,  he  made  an  agreement 
with  the  defendants  to  enter  their  employ,  as  a  clerk,  at  a  salary 
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of  $600  per  year — the  employment  to  last  from  the  1st  of  August, 
1857,  to  1st  August,  1858 ;  that  he  was  paid  up  to  the  1st  of 
October,  1857,  and,  on  the  26th  of  that  month,  was  discharged, 
the  defendants  having  failed  and  made  an  assignment  on  that 
day.  Judgment  was  rendered,  on  this  evidence,  against  the  de- 
fendants for  the  amount  claimed,  and  from  this  judgment  they 
appealed. 

* 
Northrup  &  Vernon,  for  the  appellants. 

I.  The  evidence  shows  that  the  contract  on  which  the  plain- 
tiff seeks  to  recover,  was  a  parol  agreement  made  about  a  week 
before  the  1st  of  August,  1857,  for  the  services  of  the  plain- 
tiff for  one  year  from  and  after  the  said  1st  day  of  August, 
1857.  It  was  therefore  an  agreement  which,  by  its  terms,  was 
not  to  be  performed  within  one  year  from  the  making  thereof; 
and  is,  for  this  reason,  void  by  the  Statute  of  Frauds.  Rev.  St, 
3d  ed.,  vol.  II,  pt.  2,  tit.  2,  chap.  7,  §  2,  p.  195 ;  Drummond  v. 
Burrk,  13  Wend.  807 ;  Lockwood  v.  Barnes,  8  Hill,  128 ;  Broad- 
well  v.  Oetman,  2  Denio,  87. 

II.  "  Although  performance  is  to  begin,  and  does  begin,  within 
the  year,  yet,  if  the  agreement  is  not  to  be  completely  executed 
within  that  period,  it  is  within  the  Statute  of  Frauds."  3  Hill, 
128,  supra;  2  Denio,  87,  supra. 

R  W.  Dodge,  for  the  respondent,  cited  Young  v.  Bake,  1  Sel- 
den,  463. 

By  the  Court,  Brady,  J. — The  respondent  claimed  from  the 
appellants  the  sum  of  $150  for  three  months'  services  rendered 
under  and  by  virtue  of  a  contract  made  with  them  at  the  rate  of 
$600  per  year.  The  agreement  was  by  parol,  and  was  for  a 
year's  service,  namely,  from  August,  1857,  to  August,  1858. 
The  respondent  remained  in  the  service  of  the  appellants  until 
the  26th  of  October,  1857,  when  he  was  discharged  by  them.  It 
appears,  from  the  respondent's  statement,  that  the  agreement  was 
made  one  week  preceding  the  1st  of  August,  1857,  but  that  it  was 
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to  continue  from  August,  1857,  to  August,  1858,  and  it  Mows 
that  it  was  au  agreement  which,  by  its  terms,  was  not  to  be  per- 
formed within  one  year  from  the  making  thereof  and  is  void. 
Wilson  v.  Martin,  1  Denio,  602 ;  Broadwell  v.  Oetman,  2  Demo, 
87 ;  Lockwood  v.  Borne*,  3  Hill,  128.  But  the  appellants,  having 
derived  a  benefit  by  a  part  performance,  must  pay  for  what  they 
have  received.  Lockwood  v.  Barnes,  supra ;  King  v.  Brown,  2 
Hill,  485.  And,  having  agreed  as  to  the  amount  or  rate  of  com- 
pensation, in  the  absence  of  proof  as  to  the  value  of  the  services 
rendered,  the  agreement  should  be  regarded  as  the  measure  of 
damages.  See  King  v.  Brown,  supra.  The  respondent  was  paid 
up  to  the  1st  of  October,  1857,  but  remained  until  the  26th  of 
that  month.  On  the  principles  herein  stated,  he  was  only  enti- 
tled to  recover  for  twenty-six  days  service,  at  the  rate  of  $600  a 
year,  which  amounted  to  $42.12.  The  judgment  must  therefore 
be  reduced  to,  and  affirmed  for,  that  sum,  and  reversed  as  to  tue 
excess. 
Ordered  accordingly. 


Edward  Warburg  v.  Lesteb  Wilcox  and  others. 

To  enable  a  debtor  to  avail  himself  of  a  composition  agreement  with  his  creditor,  ex- 
tending the  time  of  payment  of  the  debt  sued  upon,  it  is  necessary  for  him  to  show 
that  he  has  been  ready  at  all  times  to  perform  his  part  of  the  contract 

Where  it  appears  that  the  creditor  has  agreed  to  exchange  the  debtor's  notes,  held 
by  him,  for  new  notes  to  be  drawn  by  the  debtor  according  to  the  extension  agreed 
upon,  it  is  necessary  for  the  defendant  to  aver  and  prove  a  tender  of  the  new  notes, 
and  show  a  readiness  at  all  times  to  perform  the  agreement  on  his  part;  and  he 
must  bring  the  new  notes,  thus  tendered,  into  court  at  the  time  of  the  trial. 

Mere  willingness,  in  such  a  case,  on  the  part  of  the  debtor,  to  give  the  new  notes, 
is  not  sufficient    They  must  be  drawn  op  and  tendered. 

Appeal  by  defendants  from  a  judgment  of  the  Marine  Court. 
This  was  an  action  upon  a  promissory  note,  made  by  the  defend 
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ants,  payable  to  the  order  of  Edward  Warburg  &  Co.,  and  owned 
by  the  plaintiff  On  the  trial,  the  plaintiff  admitted  that  he  held 
it  subject  to  any  defence  which  the  defendants  might  have  against 
the  payees,  Warburg  &  Co.  To  sustain  their  defence,  which  was 
founded  upon  a  composition  agreement  by  the  payees  of  the  note 
extending  the  time  of  payment,  the  defendants  offered  in  evidence 
the  following  agreement,  signed  by  various  creditors  of  their's, 
and,  among  others,  by  Warburg  &  Co : 

14  We,  the  undersigned,  creditors  of  Wilcox,  Perry  &  Co.,  in 
consideration  of  their  inability  to  pay  their  indebtedness  at  ma- 
turity, and  of  one  dollar  to  each  of  ua  in  hand  paid,  do  severally 
agree  to,  and  do  hereby  grant  the  said  Wilcox,  Perry  &  Co.,  an 
extension,  upon  all  paper  or  demands  now  held  by  us,  or  either 
of  us,  against  said  firm,  of  9, 12,  15,  18  and  21  months  from  the 
first  day  of  October  instant,  or  an  extension  that  shall  be  equiva 
lent  to  that,  the  several  payments  being  fixed  to  suit  the  differ- 
ent parties,  so  that  the  average  time  shall  not  be  less  than  above, 
interest  from  the  maturity  of  all  demands  to  be  added.  And  we 
do  severally  agree  to  take  up  any  and  all  paper  of  said  firm  en- 
dorsed by  us,  and  passed  out  of  our  hands,  and  exchange  the 
same  for  new  paper  of  said  firm,  to  be  made  according  to  the  ex- 
tension above  provided  for. 

"  Witness  our  hands  and  seals,  this  12th  day  of  October,  1857." 

There  was  no  proof  that  the  defendants  had  ever  tendered  to 
Warburg  &  Co.  the  extension  notes  referred  to  in  the  agreement. 
It  appeared,  by  the  testimony  of  one  of  the  defendants,  that  they 
offered  to  give  them,  but  that  Warburg  &  Co.  declined  to  receive 
them ;  but,  on  cross-examination,  he  testified  that  the  notes  were 
not  drawn  at  the  time  the  offer  was  made.  Judgment  was  ren- 
dered for  the  plaintiff,  which  was  affirmed  at  the  general  term  of 
the  Marine  Court    The  defendants  appealed. 

IF.  Z.  Lamed,  for  the  appellants,  contended  that,  by  the  terms 
of  the  agreement,  the  time  of  payment  of  the  notes  in  suit  was 
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absolutely  and  unconditionally  extended ;  and  cited  Allen  v.  Ja- 
guxsh,  21  Wend.  628 ;  Eddy  v.  Chaves,  23  Wend.  82. 

C.  Bainbridge  Smith,  for  the  respondent. 

I.  The  answers  of  the  defendants  set  up  no  valid  defence  to 
the  notes  on  which  these  actions  are  brought  The  answers  are 
insufficient ;  they  do  not  allege  either  a  tender  of  the  renewed 
notes,  or  a  readiness  on  the  part  of  the  defendants  to  give  them. 

1.  Even  where  a  tender  has  been  made,  it  is  necessary  to  plead 
it.     1  Chitty  on  PI.  479. 

2.  So,  where  a  debtor  tenders  his  creditors  securities  for  the 
payment  of  his  debt  in  consideration  of  having  time  for  payment, 
"  the  defendant  must  not  only  plead  that  he  has  always  been, 
and  still  is,  ready  with  the  money,  or  thing  tendered,  but  it  must 
also  be  in  court  on  the  trial."  Brooklyn  Bank  v.  Degraw,  23  Wend. 
842,  345,  and  cases  cited. 

8.  The  reason  is,  that  the  creditor  is  entitled,  at  all  events,  to 
the  thing  tendered.    Id ;  2  Kent's  Comm.  509. 

4.  All  the  cases  bold,  that  if  the  terms  of  the  composition 
agreement  be  not  exactly  followed  out  by  at  least  a  tender  of  the 
substituted  securities  at  the  very  day,  the  creditor  is  remitted  to 
his  original  rights,  and  the  onus  lies  with  the  defendant  to  prove 
such  performance.  Fellows  v.  Slevens,  24  Wend.  802 ;  Oughton 
v.  Trotter,  2  Nev,  &  W.  71 ;  Dolson  v,  Arnold,  10  How.  Pr.  630 ; 
Iiosling  v.  Muggeridge,  16  M.  &  W.  181. 

5.  And  where  no  time  is  set  for  the  debtor  to  give  the  substi- 
tuted securities,  they  must  be  tendered  within  a  reasonable  time. 
Id.  The  composition  deed  was  signed  by  the  plaintiff)  between 
the  12th  and  20th  of  October,  1857 ;  and,  although  some  of  the 
creditors  had  received  their  substituted  notes  before  the  com- 
mencement of  this  action,  none  were  ever  tendered  to  the  plaintifE 

Hilton,  J. — This  action  is  upon  a  promissory  note  made  by 
the  defendants  to  their  own  order,  and  transferred  to  the  plaintiff 
The  defence  was  that  the  plaintiff,  with  other  creditors  of  the 
defendants,  had  signed  a  composition  deed,  whereby  it  was  agreed 
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that  the  time  for  payment,  on  all  the  notes  held  by  the  parties 
signing,  should  be  extended  9, 12,  15, 18  and  21  months,  and 
that  this  time,  or  any  part  thereof,  had  not  expired.  On  the  trial, 
the  composition  deed  was  put  in  evidence,  and  from  which,  aided 
by  the  testimony  of  the  defendant  Wilcox  respecting  his  action 
under  it,  it  sufficiently  appears  that  the  creditors  signing  agreed 
to  exchange  the  paper  then  held  by  them  of  the  defendants,  for 
new  notes,  to  be  drawn  by  the  defendants  according  to  the  exten- 
sion so  agreed  on. 

The  agreement  being  somewhat  obscure  as  to  the  manner  in 
which  the  extension  was  to  be  effected,  we  are  permitted  to  con- 
strue its  language  by  referring  to  the  acts  of  the  defendants  under 
it ;  and  these,  as  already  remarked,  clearly  show  that  the  nature 
of  the  compromise  the  parties  intended  to  make,  was  as  stated. 

To  enable  the  defendants,  therefore,  to  avail  themselves  of  any 
defence  to  this  action  arising  out  of  the  agreement,  it  was  neces- 
sary for  them  not  only  to  plead  and  prove  tender  of  the  new 
notes  which  were  to  be  so  exchanged,  but  also  aver  readiness  at 
all  times  to  perform  their  part  of  the  contract,  and  bring  the  new 
notes  thus  tendered  into  court  at  the  trial  3  Black.  Com.  303 ; 
2  Kent's  Com.  509 ;  Brooklyn  Bank  v.  Degraw,  23  Wend.  842, 845. 

This  was  not  done.  It  is  true,  the  defendant  Wilcox  testified 
that,  at  the  time  when  the  plaintiff  called  at  his  store  on  this  sub- 
ject, he  "  offered  him  his  notes  upon  the  time  provided  in  the 
extension  agreement,  which  he  declined  to  receive."  But  he 
subsequently  adds  that  he  had  not  the  notes  drawn  at  the  time 
he  made  the  offer. 

As  we  have  seen,  this  was  not  sufficient  By  the  agreement, 
— as  interpreted  by  the  defendants,  and  by  their  action  under  it, — 
the  plaintiff  was  entitled  to  the  new  notes,  at  all  events ;  and,  to 
make  the  defence  set  up  available,  the  defendants  were  required 
to  have  them  in  court  on  the  trial,  ready  for  delivery. 

Judgment  affirmed. 
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John  O.  Woodbuft  and  othebs  v.  The  Commercial  Mutual 
Insurance  Company. 

A  policy  of  marine  insurance  contained  a  provision  (in  the  memorandum  clause)  that 
all  goods  were  u  warranted  by  the  insured  free  from  damage  or  injury  from  damp- 
ness, change  of  flavor,  Ac,  except  caused  by  actual  contact  of  sea  water  with  the 
articles  damaged,  occasioned  by  sea  perils."  A  cargo  of  grain,  shipped  in  one 
bulk  under  this  policy,  was  damaged— one  portion  by  actual  contact  with  sea 
water,  and  another  portion  by  dampness  or  sweat  communicated  from  that  part 
of  the  cargo  which  was  actually  wet 

Held,  that  the  insured  were  entitled  to  recover  for  all  the  damage  done  by  the  con- 
tact with  sea  water,  whether  caused  by  immersion  in  the  water,  or  by  dampness 
communicated  to  the  upper  portion,  from  contact  of  sea  water  with  the  lower 
portion. 

A  policy  of  marine  insurance  contained,  in  the  body  thereof;  a  clause  in  manuscript 
making  *•  grain  subject  to  average  if  damaged  ten  percent"  The  printed  memo- 
randum clause  annexed  to  the  policy  warranted  "grain  free  from  average,  unless 
general;"  and  further  warranted  it  "free  from  damage  or  injury  from  dampness, 
change  of  flavor,  Ac.,  except  caused  by  actual  contact  of  sea  water  with  the  arti- 
cles damaged,  occasioned  by  sea  perils." 

Held,  that  the  effect  of  the  policy  was  to  insure  against  loss  on  grain  subject  to 
average,  if  damaged  ten  per  cent;  but  with  tho  warranty  that  it  should  be  free 
from  damage,  except  by  actual  contact  with  sea  water. 

Held,  therefore,  that  the  insured  could  not  recover  for  damago  to  the  grain  insured, 
resulting  from  effluvia  arising  from  putrid  hides,  which  formed  part  of  the  lading 
of  the  vessel    Brady,  X,  dissented. 

Where  an  instrument  is  partly  written  and  partly  printed,  the  manuscript  portions 
must  control. 

This  cause  came  before  the  general  term  on  a  verdict  for  plain- 
tiffs, taken  subject  to  the  opinion  of  the  oourt  upon  questions  of 
law  reserved.  The  action  was  brought  to  recover  upon  a  policy 
of  insurance  made  by  defendants.  This  policy  covered  shipments 
already  made/  and  others  to  be  made,  by  plaintiffs,  and  reported 
to  the  company,  and  endorsed  by  them  on  the  policy.  Among 
the  shipments  thus  endorsed  on  the  policy,  were  7,658  sacks  of 
wheat,  mentioned  as  having  been  shipped  from  New  Orleans  for 
New  York  by  the  ship  Toulon. 
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It  appeared,  on  the  trial,  that  some  of  the  sacks  of  wheat  had 
been  damaged  by  actual  contact  with  sea  water ;  others  had  been 
'damaged  by  dampness  or  sweat;  and  others,  again,  by  stench  and 
effluvia  from  hides,  which  formed  part  of  the  lading  of  the  vessel, 
and  had  become  putrid. 

The  defendants  conceded  their  liability  for  so  much  of  the 
grain  as  had  been  damaged  by  actual  contact  with  sea  water,  and  • 
they  had  made  payment  for  this  before  the  trial.  But  they  con- 
tended that,  on  the  true  construction  of  the  policy,  they  were  not 
liable  for  either  the  grain  damaged  by  dampness  or  sweat,  or  for 
that  damaged  by  the  stench  from  the  putrid  hides.  The  judge 
directed  a  verdict  for  the  plaintiffe  for  $10,159.98,  principal  and 
interest,  subject  to  the  opinion  of  the  oourt  at  general  term  on 
the  liability  of  the  defendants  under  the  policy. 

The  clauses  of  the  policy  important  to  the  determination  of  the 
questions  raised,  are  quoted  at  length  in  the  opinion  of  Bbady,  J. 

Lather  R  Mwnh,  for  the  plaintiffe. 
WxOiam  D.  Booth  and  Francis  R  OvUmg,  for  defendants. 

Brady,  J.  This  is  an  action  on  a  marine  policy  of  insurance, 
issued  by  the  defendants  to  the  plaintiffii,  on  7,658  sacks  of  wheat, 
shipped  at  New  Orleans,  on  board  the  ship  Toulon,  in  Decern* 
ber,  1855.  The  evidence  showed  that  some  of  the  sacks  of 
wheat  had  been  in  actual  contact  of  sea  water,  shipped  in  heavy 
weather,  or  admitted  through  leaks  occasioned  by  severe  gales. 
The  question  presented  is  one  of  construction,  as  will  appear 
hereafter. 

The  policy  is  partly  printed  and  partly  in  writing.  By  the 
printed  memorandum,  so  designated  in  the  policy,  it  is  agreed, 
among  other  articles  therein  enumerated,  that  grain  is  warranted 
by  the  assured  "free  from  average,  unless  general,"  and  also 
"  free  from  damage  or  injury  from  dampness,  change  of  flavor, 
or  being  spotted,  discolored,  musty,  or  mouldy,  except  caused 
by  actual  contact  of  sea  water  with  the  articles  damaged,  occa* 
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sioned  by  sea  perils."  And  further,  "  that,  in  case  of  partial  loss 
by  sea  damage  to  dry  goods,  cutlery,  or  other  hardware,  the  loss 
shall  be  ascertained  by  a  separation  and  sale  of  the  portion  only 
of  the  contents  of  the  packages  so  damaged,  and  not  otherwise, 
and  that  the  same  practice  shall  obtain  as  to  all  other  merchan- 
dise, as  far  as  practicable."  By  the  written  part  of  the  policy, 
on  the  first  side  or  page  thereof  and  having  priority,  in  the  order 
of  the  agreements,  over  the  printed  memorandum  and  warranty, 
it  is  declared  as  follows :  "  This  policy  is  also  to  cover  such  other 
shipments  as  the  company  may  approve  and  endorse  hereon. 
Grain,  provisions  in  bulk,  and  each  ten  hogsheads  of  tobacco,  in 
the  order  of  the  invoice,  subject  to  average,  if  damaged,  twenty 
per  cent  on  the  river  passage,  or  ten  percent  on  a  sea  passage." 
It  was  conceded  that  the  grain  had  been  damaged  by  actual  con- 
tact with  sea  water,  on  sea  passage,  ten  per  cent,  and  the  de- 
fendants have  paid  to  the  plaintiffs  the  amount  of  damage  arising 
from  such  actual  contact  of  sea  water  in  its  original  state,  but 
refuse  to  pay  for  the  damage  beyond  that,  insisting  that,  under 
the  warranty,  they  are  not  responsible,  notwithstanding  the  writ- 
ten agreement  in  reference  to  grain  herein  recited. 

It  is  said,  in  Phillips  on  Insurance,  (1  Vol.,  §  124),  that  the 
predominant  intention  of  the  parties,  in  a  contract  of  insurance, 
is  indemnity,  and  that  this  intention  is  to  be  kept  in  view  and 
favored  in  putting  a  construction  upon  the  policy.  It  is  also  a 
rule  well  established,  in  the  construction  of  instruments  consist- 
ing of  a  printed  form,  that  the  words  superadded  in  writing  are 
entitled  to  have  greater  effect  attributed  to  them  than  the  printed 
words,  and  may  supersede  them,  inasmuch  as  the  written  words 
are  the  immediate  language  and  terms  selected  by  the  parties 
themselves  for  the  expression  of  their  meaning.  1  Phil,  on  Ins., 
§  125,  and  cases  cited.  It  is  also  said,  in  Parsons  on  Contracts, 
(VoLl,  p.  28),  that  what  is  printed  is  intended  to  apply  to  a  large 
clasB  of  contracts,  and  not  to  any  one  exclusively ;  that  the  blanks 
are  left  purposely,  that  the  special  statements  or  provisions  should 
be  inserted  which  belong  to  this  contract,  and  not  to  others,  and 
thus  discriminate  it  from  others.    And  further,  (page  29),  that 
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it  is  reasonable  to  suppose  that  the  attention  of  the  parties  was 
more  closely  given  to  those  phrases  which  they  themselves 
pelected,  and  which  express  the  especial  particulars  of  their  own 
contract,  than  to  those  more  general  expressions  which  belong 
to  all  contracts  of  this  class.  In  an  action  on  a  charter  party, 
where  a  printed  and  written  clause  related  to  the  same  subject, 
Oaklet,  Ch.  J.,  in  deciding  the  question  of  construction  sub- 
mitted, said  that  the  written  clause,  in  accordance  with  a  familiar 
principle,  must  govern  the  construction  of  the  agreement.  Wei* 
ser  v.  Maitland,  3  Sand.  S.  0.  R.  318. 

The  written  agreement  in  reference  to  grain,  in  the  policy 
under  consideration,  is  utterly  inconsistent  with  the  printed 
agreement  which  relates  thereto — the  former  determining  the 
defendants'  liability,  if  the  damage  is  equal  to  ten  per  cent,  on 
a  sea  passage,  in  which  case  the  grain  is  subject  to  average ;  and 
the  latter  absolving  them  from  liability,  unless  the  average  is 
general.  The  former  must  therefore  prevail,  on  the  principles 
stated,  unless  there  is  something  in  the  policy  which  restricts  or 
controls  it 

The  questions  which  present  themselves  at  this  stage  of  the 
inquiry  are,  Did  the  assured  warrant  the  grain  free  from  average, 
unless  caused  by  actual  contact  of  sea  water ;  and,  if  he  did, 
where  does  such  warranty  appear?  I  have  given  to  this  branch 
of  the  case  all  the  consideration  in  my  power  to  bestow,  and  it 
is  my  opinion  that  the  assured  gave  no  such  warranty.  Grain 
was  not,  by  the  specific  agreement  in  writing,  warranted  free 
from  damage,  unless  the  average  was  general;  nor  was  that 
the  understanding  or  agreement  of  the  parties.  It  is  true,  that 
the  word  grain  occuts  in  the  printed  memorandum  or  warranty, 
but  it  is  equally  true  that,  in  the  agreement  to  which,  in  that 
connection,  it  is  immediately  allied,  namely,  a  warranty  from 
damage,  unless  general,  it  is  utterly  repugnant  to  the  unques- 
tioned understanding  of  the  parties,  that  the  grain  would  be  sub- 
ject to  average,  if  damaged  ten  per  cent  on  a  sea  passage.  From 
this  it  follows,  that  the  word  grain,  employed  where  it  is  in  the 
printed  warranty,  must  be  disregarded ;  and,  os  it  docs  not  ap- 
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pear  in  any  other  connection  with  the  warranty,  that  it  should  be 
held  to  have  been  excepted  therefrom.  It  also  follows,  that 
them  is  no  warranty  in  relation  to  grain,  and  no  exception  in 
reference  thereto,  absolving  the  defendants  from  liability  for 
damage,  save  only  that  it  shall  not  be  subject  to  average,  unless 
damaged  ten  per  cent,  on  a  sea  passage. 

Words  of  exception,  used  by  underwriters  in  a  policy  of  in- 
surance, to  exempt  them  from  general  liability,  are  to  be  con- 
strued most  strongly  against  them,  (Story  on  Contracts,  3d  ed., 
764 ;  1  Duer,  note  2,  page  211) ;  and,  where  doubt  arises  in  the 
construction  of  language,  the  presumption  must  be  in  favor  of 
the  assured,  as  the  language  is  that  of  the  underwriter,  (1  Phil- 
lips9 Ins.  698,  §  1168);  and  the  contract,  as  one  of  indemnity,  is 
to  be  liberally  construed  in  favor  of  the  assured,  (1  Duer,  161, 
§§  2,  5).  To  construe  the  warranty,  in  this  case,  in  favor  of  the 
defendants,  would  be  to  extend  it  to  an  article  not  named  in  it 
in  any  connection  within  the  intention  of  the  contracting  parties, 
and  to  give  the  defendants  the  benefit  of  an  exception  which  the 
immediate  language  employed  by  the  parties  would  necessarily 
repudiate.  It  is  my  opinion,  therefore,  that  the  defendants  are 
liable  for  all  the  damage  to  the  grain,  such  damage  having  been 
occasioned  by  a  peril  of  the  sea.  Montota  and  others  v.  The  Lon- 
don Assurance  Cb.,  4  Eng.  Law  &  Eq.  R  600. 

Assuming,  however,  that  the  warranty  extends  to  the  grain,  and 
that  the  defendants  are  liable,  the  plaintiffs,  on  the  assumption 
suggested,  warranted  the  grain  free  from  damage,  or  injury  "  from 
dampness,  change  of  flavor,  or  being  spotted  or  discolored,  musty 
or  mouldy,  except  caused  by  actual  contact  of  sea  water  with  the 
articles  damaged,  occasioned  by  sea  perils."    It  might,  perhaps, 
be  sufficient  to  say,  in  reference  to  this  clause,  that  the  damage   \ 
in  this  case  appears  to  have  been  occasioned  partly  by  actual 
contact  of  sea  water,  partly  by  heat  or  sweat  generated  or  caused 
by  the  action  of  the  sea  water  on  the  grain  in  the  lower  part  of  the  \ 
vessel,  and  partly  by  fetid  odorB,  arising  from  the  action  of  sea  I 
water  on  the  hides  used  in  stowing  the  cargo;  and  that  none  of  - 
these  causes,  namely,  heat,  sweat,  or  fetid  odors,  being  expressly 

I 
I 
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designated  in  the  warranty,  they  are  not  covered  by  it,  and  the 
defendants  are  absolved.  But  I  propose  to  consider  the  opera- 
tion of  the  clause  in  question  in  its  broadest  view,  as  presented 
by  the  defence.  It  is  conceded,  as  before  stated,  that  a  damage 
of  ten  per  cent  to  the  grain  was  occasioned  by  actual  contact  of 
sea  water,  and  it  appears  abundantly,  assuming  heat  or  sweat  to 
be  either  dampness  or  to  have  caused  a  change  of  flavor,  musti- 
ness,  or  mouldiness,  that  the  water,  so  in  contact  with  the  grain, 
was  the  causa  cautans,  and  damaged  the  balance,  excepting, 
however,  therefrom  that  portion  which  was  injured  by  fetid 
odors  arising  from  the  action  of  the  water  on  the  hides.  The 
damage  was,  therefore,  in  the  language  of  the  warranty,  caused 
by  actual  contact  of  sea  water  with  the  articles  damaged.  If  the 
correct  construction  of  the  warranty  be,  that  the  whole  bulk  of 
the  article  damaged  shall  be  so  damaged  by  actual  contact  of  sea 
water  in  its  original  state,  then  the  specifications  in  the  warranty 
of  dampness,  change  of  flavor,  or  being  spotted,  discolored,  musty, 
or  mouldy,  are  entirely  superfluous,  and  the  agreement  must  be 
held  to  be,  "  warranted  free  from  damage  or  inj  ury,  unless  caused 
by  actual  contact  of  sea  water,"  because  there  can  be  no  doubt 
that,  under  the  warranty,  whatever  the  character  of  the  injury 
may  be  which  results  from  actual  contact  of  sea  water,  whether 
dampness  or  mouldiness,  or  change  of  flavor,  it  is  one  for  which 
the  defendants  would  be  chargeable.  These  words,  dampness, 
change  of  flavor,  or  being  spotted,  discolored,  musty  or  mouldy, 
can,  therefore,  have  no  other  purpose  or  effect  than  to  enlarge 
the  undertaking  of  the  underwriters  to  pay  for  injuries  arising 
from  those  causes,  or  either  of  them,  occasioned  by,  or  resulting 
from,  actual  contact  of  sea  water  with  some  part  of  the  article 
insured  and  damaged ;  and  this  is  the  construction  which  I  adopt 
of  the  clause  in  question,  assuming  that  it  is  applicable  to  the 
assured,  which  I  do  not  admit  I  think  it  may  also  be  said  with 
equal  force,  as  matter  of  construction,  founded  on  the  principles 
already  stated,  that  if  part  of  the  article  insured  be  submerged, 
or  immersed  in  sea  water,  occasioned  by  a  peril  of  the  sea,  and 
the  sea  water  be  communicated  indirectly  by  absorption,  or 
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makes  its  way,  upon  any  other  principle  of  natural  philosophy 
from  the  article  so  wet  to  any  part  of  the  same  article,  the  con- 
tact contemplated  by  the  policy  is  created ;  or,  in  other  words, 
if  a  portion  of  the  article  insured  be  damaged  by  actual  contact 
of  sea  water  in  its  original  or  fluid  state,  and  other  portions  of 
the  article  insured  be  damaged  by  any  cause  occasioned  by  such 
contact,  that  the  defendant  would  be  liable  under  the  warranty 
contained  in  the  policy  secured  by  the  defendants.  It  is  my 
opinion,  therefore,  that  the  defendants  are  liable  for  the  damage 
shown  to  have  been  occasioned  by  the  actual  contact  of  sea  water 
with  grain,  and  for  the  damage  resulting  therefrom,  on  the  as- 
sumption that  the  warranty  applies  to  the  assured 

It  is  my  opinion,  however,  for  the  reasons  heretofore  given, 
that  the  sea  water  clause  is  inapplicable  to  the  insured,  and 
that  he  is  entitled  to  judgment  for  the  amount  found  by  the  jury, 
with  interest 

Ingrahah,  First  Judge.— I  concur  with  Judge  Brady  in  the 
opinion,  that  where  part  of  the  wheat  was  damaged  by  actual 
contact  with  sea  water,  and  the  residue  was  damaged  by  damp* 
ness  in  consequence  of  such  actual  contact  of  part  with  sea  water, 
that  the  plaintiffs  are  entitled  to  recover  for  such  damage,  both 
from  actual  contact,  and  the  dampness  to  the  residue  arising  from 
such  contact 

The  warranty  is  free  from  damage  from  dampness,  change  of 
flavor,  color,  &c.,  except  caused  by  actual  contact  of  sea  water 
with  the  articles  damaged.  The  dampness  referred  to  in  the 
warranty,  is  dampness  to  the  article  when  it  has  not  come  in  con- 
tact with  the  water.  Where  such  contact  has  taken  place,  the 
insured  are  entitled  to  recover  for  all  the  damage  done  by  such 
contact  with  sea  water,  whether  caused  by  immersion  in  the 
water,  or  caused  by  dampness  communicated  to  the  upper  portion 
from  the  contact  with  sea  water  of  the  lower  portion. 

But  I  do  not  concur  in  that  construction  of  the  policy,  by 
which  the  article  of  grain  is  to  be  considered  as  stricken  from 
the  warranty  by  reason  of  the  written  portion  of  the  policy, 
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which  makes  grain  subject  to  average  if  damaged  ten  per  cent 
on  the  sea  passage. 

By  the  printed  part  of  the  policy,  grain  is  free  from  average 
unless  general.  This  is  to  be  controlled,  by  the  written  portion 
of  the  policy,  so  as  to  read  according  to  such  written  portion  of 
the  policy ;  and  the  warranty  then  applies  to  it  in  the  amended 
form,  so  that  the  policy  will  insure  the  plaintiffs  against  loss  on 
grain  subject  to  average,  if  damaged  ten  per  cent  on  the  sea 
voyage,  but  with  the  warranty  that  it  should  be  free  from  dam- 
age except  by  actual  contact  with  sea  water. 

As  some  of  the  damage  in  this  case  was  occasioned  by  tne 
smell  from  the  hides,  the  defendants  are  not,  under  any  construc- 
tion of  the  policy,  liable  therefor.  The  amount  of  such  damage 
does  not  appear,  by  the  case,  distinct  from  the  other  damage, 
and  a  new  trial  may  be  necessary,  unless  the  parties  agree  to  a  . 
reference  to  ascertain  the  amount  of  damage,  excluding  the  por~  J 
tion  so  injured. 

Daly,  J.,  concurred. 

New  trial  ordered — costs  to  abide  the  event,  unless  the  parties- 
agree  to  refer  the  case  to  a  referee  to  compute  the  amount  or 
damages,  as  suggested  in  the  opinion  of  the  first  judge.  [1] 


[1]  This  case  was  decided  at  August  term,  1857,  by  Ihoraham,  first  judge,  and: 
Daly  and  Brady,  associate  judges;  but  was  not  reported  in  its  order  aa  to  date,, 
because  the  parties  agreed  to  a  reference,  and  the  case  was  again  brought  before  the 
court  upon  an  appeal  from  the  decision  of  the  referee.  It  was  therefore  deemed 
desirable  to  have  the  whole  case,  with  the  decisions,  reported  in  connection. 


VOL.IL 
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John  0.  Woodruff  and  others  v.  The  Commercial  Mutual 
Insurance  Company. 

In  an  action  upon  a  marine  policy  of  insurance,  a  verdict  haying  been  rendered  for 
the  plaintiff  subject  to  the  opinion  of  the  court  at  general  term,  the  court,  after 
•argument,  granted  an  order  setting  aside  the  verdict,  and  ordering  a  new  trial, 
unless  the  parties  would  couseut  to  a  reference  to  ascertain  the  amount  of  the  dam- 
ages sustained  by  the  plaintiff;  exclusive  of  those  arising  from  a  cause  held  by  the 
court  not  to  be  within  the  terms  of  the  policy.  The  parties  consented,  and  a  refer- 
ence was  ordered  accordingly.    Held, 

I.  That  the  defendants,  by  their  consent,  waived  their  right  to  a  new  trial  before  a 
jury,  and  that  the  final  judgment  of  the  court  at  general  term  was  reserved  until 
the  coming  in  of  the  referee's  report 

II.  That  his  report  should  be  regarded  in  the  same  manner  as  a  special  finding  of  a 
jury,  and  ought  not  to  be  set  aside  unless  it  was  against  the  clear  weight  of  evi- 
dence, and  the  preponderance  in  favor  of  the  unsuccessful  party  was  so  great  as 
to  lead  to  the  conclusion  not  only  that  injustice  had  been  done,  but  that  the  find- 
ing must  have  been  the  result  of  passion,  prejudice,  undue  bias,  or  corruption. 

III.  That  it  was  for  the  defendants  to  show  affirmatively,  on  such  reference,  the 
extent,  character,  and  amount  of  the  injuries  which  resulted  from  the  cause  held 
by  the  court  not  to  be  within  the  terms  of  the  policy;  and,  that  the  referee  hav- 
ing found,  as  matter  of  fact,  that  no  appreciable  damage  was  caused  thereby,  and 
his  report  not  being  so  clearly  against  the  weight  of  evidence  as  to  justify  the 
court  in  setting  it  aside  upon  that  account,  it  was  properly  confirmed,  and  judg- 
ment for  the  plaintiff,  for  the  full  amount  of  his  claim,  was  correct. 

Appeal  by  defendants  from  an  order  confirming  a  referee's 
report,  and  from  judgment  entered  thereon.  The  facts  in  this 
case,  and  the  way  in  which  it  came  before  the  oourt,  axe  folly 
stated  in  the  opinion. 

William  D.  Booth,  for  the  appellants. 

Luther  R  Marshy  for  the  respondents. 

By  the  Court,  Hilton,  J.— .The  defendants  insured  a  quantity 
of  wheat  in  sacks  shipped  to  the  plaintiffs  on  board  a  vessel  from 
New  Orleans  to  New  York.  With  the  wheat  was  stowed  a  quan- 
tity of  hides,  and,  on  the  voyage,  the  wheat  was  damaged  and 
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the  hides  were  rotted  by  reason  of  sea  water  flowing  into  the  hold 
of  the  vessel.  The  defendants  admit  that  2,250  bushels  of  wheat 
were  damaged  by  a  sea  peril  against  which  they  insured  to  the 
amount  of  $4,490.17,  and  for  which  they  have  paid.  But  the 
plaintiffs  claim  that  7,658  sacks  of  wheat  were  thus  damaged ;  and 
this  action  is  brought  to  recover  the  difference  between  the  alleged 
actual  damage  and  the  amount  so  admitted. 

At  the  trial,  before  Judge  Brady  and  a  jury,  this  sum  was,  by 
consent,  ascertained  to  be  $10,159.98,  and  for  which  a  verdict 
was,  likewise  by  consent,  directed  to  be  taken  for  the  plaintiffs, 
subject  to  the  opinion  of  the  court  at  general  term  upon  the  ques- 
tions of  law  reserved  as  to  the  liability  of  the  defendants  under 
a  certain  clause  in  tbeir  policy  termed  the  "sea  water  clause." 

The  court  at  general  term  was  of  opinion  that  the  defendants, 
under  this  clause,  were  liable  for  all  damage  arising  from  actual 
contact  of  the  wheat  with  sea  water,  whether  caused  by  immer- 
sion, or  by.  dampness  communicated  to  the  upper  tiere  of  wheat 
from  the  contact  with  sea  water  of  the  loweT  portion.  But  as  it 
seemed  to  the  court,  from  the  evidence  at  the  trial,  that  part  of, 
the  damage  claimed  arose  from  the  effluvia  emitted  by  the  de? 
cayed  hides,  and  for  which  damage  the  defendants  were  not  lia- 
ble under  their  policy,  a  new  trial  was  ordered,  and  the  verdict 
so  taken  set  aside,  unless  the  parties  would  consent  to  a  reference 
to  ascertain  the  amount  of  damage,  exclusive  of  the  portion  so 
injured.  The  parties  subsequently  consenting,  a  reference  was 
ordered.  The  effect  of  this  was  that  the  defendants  waived  their 
right  to  a  new  trial  before  a  jury,  and  the  final  judgment  of  tjie 
court  at  general  term  was  reserved  until  the  coming  in  of  the 
referee's  report. 

Upon  the  reference,  many  witnesses  were  examined  on  both 
sides,  and  from  their  testimony  the  referee  found,  and  determined 
as  matter  of  feet,  that  the  smell  and  stench  from  the  decayed  hides 
did  not  materially,  or  to  any  appreciable  extent,  affect  any  of  the 
wheat  except  such  as  was  in  the  lower  tier  of  sacks,  and  which 
came  in  contact  with  the  hides,  and  did  not  extend  beyond  the 
wheat  with  which  the  sea  water  came  in  contact,  and  for  which 
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the  defendants  have  settled  and  paid.  The  motion  to  confirm 
this  report,  and  the  exceptions  of  the  defendants  thereto,  was,  bj 
the  order  of  the  general  term,  directed  to  be  heard  at  the  special 
term ;  and,  on  such  hearing,  it  was  ordered  that  it  be  confirmed, 
and  judgment  entered  upon  it  for  the  amount  of  the  verdict 
From  this  order  and  judgment  the  defendants  appeal,  and  the 
effect  of  this  proceeding  is  to  bring  the  case  before  the  court  at 
general  term  for  final  determination  and  judgment,  pursuant  to 
the  direction  made  at  the  trial,  except  that  the  court  is  now  aided 
by  the  determination  of  the  referee  upon  the  question  of  fact  which 
the  parties  consented  to  submit  to  his  decision,  rather  than  go  to 
a  new  trial  before  a  jury. 

The  defendants  ask  that  the  report  of  the  referee  be  set  aside 
as  being  against  the  weight  of  the  evidence  before  him,  that  the 
judgment  be  vacated,  and  a  new  trial  ordered  of  all  the  issues  in 
the  cause  before  a  jury. 

The  report  of  the  referee  must  be  regarded  in  the  same  manner 
as  a  special  finding  of  a  jury,  and  ought  not  to  be  set  aside  unless 
it  is  against  the  clear  weight  of  evidence!  and  the  preponderance 
in  favor  of  the  defendants  so  great  as  to  lead  to  the  conclusion 
not  only  that  injustice  has  been  done,  but  also  that  the  finding 
must  have  been  the  result  of  passion,  prejudice,  undue  bias,  or 
corruption.  Graham  on  New  Trials,  462 ;  Jackson  v.  Loomis,  12 
Wend.  27 ;  IHblin  v.  Murphy,  3  Sand.  S.  C.  19 ;  Keder  v.  Fireman's 
Ins.  Cb.,  2  Hill,  250;  Eaton  v.  Benton,  2  Id.  676 ;  CoUins  v.  Albany 
and  Schenectady  RR,  12  Barb.  492 ;  Lee  v.  Schmidt,  6  Abbott's  P. 
B.  183.  But,  on  looking  into  the  evidence  taken  before  the  referee, 
so  far  from  being  led  to  any  of  these  conclusions,  we  think  that 
it  fully  sustains  his  finding;  and,  although  it  is  true  that  several 
of  the  witnesses  have  modified  their  views  respecting  the  cause  of 
the  damage,  as  expressed  on  the  trial,  yet  they  stand  entirely 
unimpeached — and  the  most  that  can  be  said  of  them  is,  that  the 
reflection  they  have  given  to  the  subject  has  not  been  beneficial 
to  the  defendants'  view  of  the  case ;  besides,  it  should  be  borne  in 
mind  that,  at  the  trial  before  the  jury,  they  were  only  called  upon 
to  testify  generally  as  to  the  cause  of  the  damage,  and  their  atten- 
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tion  was  not  directed  to  the  effect  which  resulted  from  such  par- 
ticular cause.  When  they  were  afterwards  questioned  as  to  this 
before  the  referee,  they  not  only  explained  the  entire  subject  of 
the  damage,  but  did  it  so  satisfactorily  as  to  convince  us  that  the 
verdict  does  not  include  damages  resulting  from  the  effluvia  of 
the  decayed  hides. 

Besides,  it  was  for  the  defendants  to  show  affirmatively,  before 
the  referee,  the  extent,  character,  and  amount  of  the  injuries  which 
resulted  from  this  smell  or  stench.  They  failed  to  do  so ;  and, 
surely,  it  cannot  be  expected  that,  upon  another  trial,  the  same 
witnesses  would,  upon  further  reflection,  vary  their  last  testi- 
mony. There  is  nothing  in  the  case  to  justify  such  an  expecta- 
tion, and  we  see  no  reason  for  withholding  from  the  plaintiffs  a 
judgment  for  the  full  amount  of  their  verdict. 

Judgment  accordingly. 


Ernest  Jacobs  v.  Cornelius  G.  Kolff  and  Charles  T. 
Persuhn. 

The  plaintiff  a  broker,  being  promised  a  specified  commission  for  effecting  a  sale  of 
Began,  procured  an  offer  of  $3.60  per  thousand  on  credit  of  six  months,  or  $3.00 
per  thousand  cash,  which  he  communicated  to  his  principals.  They  refused  to 
sell  under  $3.80.  He  then  procured  an  offer  of  $3.50  cash ;  but,  before  he  had 
communicated  it  to  his  principals,  another  broker  had  procured  an  offer,  from  the 
same  purchasers,  of  $3.37  cash,  and  they  had  accepted  it 

Held,  I.  That  the  plaintiff  had  not  earned  his  commissions. 

IL  That  when  the  price  or  limit  of  $3.80  per  thousand  was  fixed,  it  was  equivalent 
to  contracting  to  pay  the  plaintiff  the  commissions  agreed  on,  when  he  effected  a 
sale  at  that  price. 

III.  The  contract  being  special,  unless  a  sale  was  effected  according  to  its  terms, 
no  action  could  be  maintained  upon  it 

Appeal  by  defendants  from  a  judgment  of  the  Marine  Court. 
The  action  was  brought  to  recover  brokerage  claimed  by  plain- 
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tiff  under  a  special  contract.  On  the  trial,  judgment  was  ren- 
dered in  favor  of  the  plaintiff  which  was  affirmed  by  the  general 
term  of  the  Marine  Court.  The  defendants  appealed.  The  facts 
out  of  which  the  claim  arose,  and  ttie  contract  relied  upon,  are 
fully  stated  in  the  opinion  of  the  court. 

F  R.  Tillou,  for  the  appellant. 

F.  &  StalUcnecht,  for  the  respondents. 

By  the  Court,  Daly,  First  Judge. — The  plaintiff  was  employed 
by  the  defendants,  as  a  broker,  to  sell  segars,  of  which  the  defend- 
ants had  a  million  on  hand — the  defendants  agreeing  to  give  him 
one  and  a  half  per  cent  commission  on  sales.  The  plaintiff  took 
samples,  but  effected  no  sales — telling  the  defendants,  some  time 
after,  that  other  houses  gave  him  more  brokerage,  and  that,  there- 
fore, he  gave  them  the  preference.  The  defendants  then  agreed 
to  give  him  25  cents  per  thousand  brokerage.  No  limit  as  to 
price  was  fixed  by  the  defendants,  which  left  it  optional  with 
them  to  accept  or  reject  such  offers  as  he  might  bring  them.  He 
brought  them  an  offer  for  the  segars,  from  Ruhl,  Von  Keller  &  Co., 
of  $3.00  a  thousand  cash,  or  $3.50  on  their  note  at  six  months,  which 
the  defendants  declined,  telling  him  that  they  would  not  take  less 
than  $3.80  a  thousand  cash.  A  limit  or  price  having  now  been 
fixed,  their  contract  with  the  plaintiff,  as  a  broker,  amounted  to 
an  engagement  to  pay  him  25  cents  a  thousand  for  effecting  sales 
at  $3.80  a  thousand.  It  was  a  special  contract,  and  unless  the 
plaintiff  according  to  the  terms  of  it,  effected  a  sale  at  $3.80  a 
thousand,  he  could  maintain  no  action  upon  it  against  the  defend- 
ants. The  plaintiff  then  procured  another  offer  from  Ruhl,  Von 
Keller  &  Co.  of  $3.50  cash ;  but,  before  he  had  communicated  it 
to  the  defendants,  another  broker,  having  heard,  in  the  market, 
that  the  defendants  had  the  segars  for  sale,  and  having  seen  Buhl, 
Von  Keller  k  Co.,  went,  with  an  offer  from  them  of  $3.37  cash, 
to  the  defendants,  for  the  entire  lot,  which  the  defendants  accept- 
ed, paying  this  broker  a  commission  of  12£  cents  upon  the  thou- 
sand. 
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Upon  this  state  of  facts,  it  is  sufficient  to  say  that  the  plaintiff 
did  not  accomplish  what  he  undertook — the  sale  of  any  portion 
of  the  segars  at  the  stipulated  price ;  and  did  not,  therefore,  earn 
the  commission  or  brokerage  agreed  upon.  The  defendants  were 
not  obliged  Jo  wait  until  he  brought  them  such  an  offer,  but  were 
at  liberty  to  sell  the  segars  at  any  price  they  thought  proper. 
The  plaintiff  had  brought  them  an  offer  from  Ruhl,  Yon  Keller 
&  Co.,  at  $3.50  upon  a  credit  of  six  months,  which  they  declined ; 
and  they  did  not  sell  to  that  house  afterwards  upon  such  terms, 
but  at  $3.87  cash  for  the  entire  lot*  which  they  may  have  re- 
garded, and  which  may  have  been,  a  more  favorable  offer.  It 
does  not  even  appear,  from  the  testimony,  that  any  of  the  previ- 
ous  offers  of  Ruhl,  Von  Keller  &  Co.,  made  through  the  plaintiff, 
were  for  the  whole  lot;  and,  for  all  that  we  know,  it  may  have 
been  that  the  offer  of  $3.87  cash  for  the  entire  lot  was  a  higher 
and  better  offer  than  any  which  Ruhl!  Yon  Keller  &  Co.  had 
previously  made.  But,  however  that  may  have  been,  it  is  sufl> 
cient  to  put  our  decision  upon  the  ground  that  the  plaintiff  did 
not  accomplish  what,  by  the  special  contract  entered  into,  he 
undertook  to  do ;  and  that,  therefore,  he  had  no  action  upon  it. 

Judgment  reversed. 


Abraham  Dbtjcker  v.  William  Patterson. 

This  court  will  not  grant  a  rehearing  of  an  appeal,  upon  an  affidavit  which  merely 
shows  that,  on  the  first  hearing,  the  counsel  for  the  appellant  was  not  duly  pro 
pared  to  argue  the  cause,  and  therefore  entertains  the  belief  that  the  court  did 
not  fully  understand  the  questions  involved  in  the  case. 

Nor  does  such  an  affidavit  show  any  ground  for  allowing  an  appeal  to  the  Court  of 
Appeals,  in  a  cause  commenced  in  a  district  court. 

Motion  for  a  rehearing  of  an  appeal  from  a  judgment  of  a  dis- 
trict court,  or  for  other  and  further  relief,  &c.    The  affidavit  of 
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George  Carpenter,  the  appellant's  counsel  on  the  former  hearing 
of  this  case,  showed  that  he  had  been  led  to  believe  the  argument 
of  the  appeal  would  go  off  for  the  term,  by  consent ;  and,  in  con- 
sequence, did  not  make  due  preparation  for  the  argument 
That,  on  the  day  when  the  cause  was  first  reached,  he  was 
engaged  in  another  court,  and  respondent's  counsel  applied  to 
take  his  default,  but  the  court  reserved  the  cause  until  the  next 
morning,  upon  condition  that  he  should  then  come  in  and 
argue  it.  That  he  was  thus  compelled  to  argue  the  cause  the 
next  day,  without  points,  and  while  unprepared.  He  further 
stated  his  belief  that  the  court  did  not  fully  understand  the  cause 
upon  the  argument 

George  Carpenter  and  Augustus  F.  Smith,  for  the  motion. 

Nicholson  P.  &  Briery  opposed. 

By  the  Court,  Daly,  First  Judge. — The  ground  upon  which  we 
are  asked  to  grant  a  rehearing  in  this  case,  or  for  an  order  allowing 
an  appeal  to  the  Court  of  Appeals,  is  that  the  defendant's  counsel 
was  not  duly  prepared  to  argue  it,  and  that  he  believes  that  this 
court  did  not  fully  understand  the  case  upon  the  argument  As 
respects  the  ground  that  this  court  did  not  fully  understand  the 
case  upon  the  argument,  we  have  merely  to  say  that  our  belief 
upon  that  subject  is  not  the  same  as  that  of  the  defendant's  coun- 
sel ;  and,  as  to  the  point  that  he  was  not  as  fully  prepared,  upon 
the  argument,  as  he  thinks  he  ought  to  have  been,  we  have  to 
say  that,  after  reperusing  the  case  upon  this  motion,  with  the 
benefit  of  all  the  light  that  he  has  been  able  to  shed  upon  it,  now 
that  he  has  fully  prepared  himself)  no  new  view  of  it  has  reached 
us;  and  we  should  not  feel  justified  in  sending  a  case  to  the 
Court  of  Appeals,  in  respect  to  which  there  is  not,  in  our  judg- 
ment, either  question,  doubt,  or  difficulty. 

Motion  for  re-argument  denied,  with  costs. 
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PlERJEUB  FKANCOIS  RENAUD  AND  OTHERS  V.  EDWIN  PECK  AND 

OTHERS. 

A  purchaser  of  goods  is  not  bound  to  return  them,  in  order  to  entitle  him  to  damages 
for  a  breach  of  warranty.  He  may  claim  damages  in  an  action  against  him  for 
the  price,  and  his  defence  will  not  be  barred  by  the  continued  possession  of  the 
goods;  by  delay  in  giving  notice  to  the  vender ;  nor  even  by  omitting  altogether 
to  give  such  notice,  and  using  or  selling  the  property. 

Where  sufficient  and  competent  proof,  on  a  question  of  value,  was  before  the  jury, 
their  verdict  will  not  be  set  aside  for  on  error  of  the  judge  in  allowing  witnesses 
to  state  their  opinions  on  the  subject,  unless  *there  are  strong  probable  grounds 
to  believe  that  the  merits  of  the  question  were  not  fully  and  fairly  tried,  and  that 
injustice  has  been  done. 

Proof  of  the  amount  for  which  goods  sell  at  auction,  is  admissible  as  a  circumstance 
to  be  considered  on  the  question  of  value ;  but  it  is  neither  conclusive,  nor  in  gen- 
eral sufficient,  without  other  proo£ 

In  an  action  for  the  price  of  ribbons,  where  defendants  relied  on  the  fact  that  the 
goods  wore  of  an  unmerchantable  quality :  Held,  that  it  was  not  necessary  that 
defendants  should  have  unrolled  each  of  the  cartons  on  which  the  ribbons  were 
put  up,  to  ascertain  the  character  of  every  yard ;  but  it  was  sufficient  that  they 
unrolled  a  number  of  cartons,  and  that  all  those  examined  were  found  to  be  un- 
merchantable. 

Appeal,  by  plaintiffs,  from  a  judgment  upon  a  verdict  The 
action  was  brought  to  recover  for  goods  sold  and  delivered.  It 
appeared  that,  on  October  3d,  1854,  the  defendants  ordered  from 
the  plaintiffs  seventy-six  cartons  of  black  velvet  ribbons,  to  be 
procured  by  plaintiffs  from  France.  The  written  memorandum, 
given  by  defendants  when  ordering  the  goods,  specified  the  quan- 
tity and  description  of  ribbons  desired,  but  was  silent  as  to  qual- 
ity. It  appeared,  however,  that  in  the  oral  negotiations  attending 
the  order,  it  was  agreed  that  the  ribbons  "  were  to  be  of  good 
quality."  The  plaintiffs  undertook  that  "  they  should  come  out 
first  rate  goods — equal  to  steamboat  brand." 

On  the  arrival  of  the  goods,  they  were  delivered  to  the  defend- 
ants, who  inspected  them,  in  the  usual  way,  by  opening  the  cases 
and  examining  the  exterior  of  the  cartons  as  they  laid  in  the 
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boxes.  They  appeared  to  be  of  the  quality  ordered,  which  was 
a  ribbon  with  a  velvet  figure  woven  through  it  The  defendants 
sold  them  in  the  usual  manner  to  their  customers,  but  they  were 
afterwards  returned  as  unmerchantable,  and  as  fraudulently  man- 
ufactured, and  put  up  so  as  to  deceive  a  purchaser  *  The  decep- 
tion consisted  in  manufacturing  the  ribbons  so  that  about  two 
yards  of  the  outside  rolls  on  each  carton  were  of  the  proper  qual- 
ity, while  the  residue  was  but  plain  ribbon,  devoid  of  any  velvet 
or  figure,  and  comparatively  worthless.  This  was  the  case  with 
nearly  every  carton  examined,  and  very  many  of  them  were  un- 
rolled, but  not  all.  Sufficient,  however,  was  inspected  in  this 
way  to  show  that  the  entire  quantity  was  fraudulently  manufac- 
tured, and  that  the  goods  were  not  of  the  quality  ordered,  and 
were  unmerchantable. 

It  was  not  shown,  nor  was  it  claimed,  that  the  plaintiffs  knew 
of  this  fraud,  or  knew  the  manufacturer ;  indeed,  it  appeared  that 
they  had  purchased  them  in  Europe,  upon  an  inspection  of  the 
exterior,  and  without  suspicion  of  the  deception.  Apart  from 
the  difficulty  of  unrolling  and  rerolling  each  carton,  it  seemed 
that  the  handling  of  the  ribbon,  in  thus  examining  it,  would  ne- 
cessarily deface  it,  and  render  it  less  valuable,  and  in  some  de- 
gree unmarketable. 

The  principal  questions  upon  the  appeal  arose  upon  the  admis- 
sions of  evidence  respecting  the  value  and  marketable  quality  of 
the  ribbons,  and  are  fully  set  out  in  the  opinion  of  the  court 
Exceptions  also  were  taken  to  the  charge  of  the  judge,  but  it  is 
unnecessary  to  refer  to  them  here,  as  the  opinion  sufficiently  spe- 
cifies their  nature. 

C.  Bainbridge  Smith,  for  the  appellants. 

I.  Regarding  the  contract  as  an  executory  one,  the  plaintifts 
having  sold  and  delivered  the  goods  on  the  23d  of  February,  1857; 
and  the  defendants,  having  retained  them  until  the  latter  part  of 
the  month  of  May  following,  without  offering  to  return  them,  or 
giving  notice  of  their  defect,  must  be  presumed  as  having  waived 
all  objections  to  the  goods,  and  acquiesced  in  their  quality.   liar- 
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gous  v.  Stone,  1  Seld.  E.  73-86 ;  Ely  v.  O'Leary,  1  E.  D.  Smith  R. 
355;  Muller  v.  Eno,  3  Duer  R  421 ;  Howard  v.  Hooey,  23  Wend, 
E.  350 ;  Hart  v.  TFr^rA/,  17  Id.  277 ;  Dickson  v.  Jordan,  11  Ired. 
E.  166 ;  Grimatti  v.  White,  4  Esp.  95 ;  Milner  v.  Tucfcr,  1  Car.  & 
P.  15,  (11 E.  C.  L.  R.  300) ;  Street  v.  Blay,  2  B.  &  Aid.  456,  (22  E. 
C.  L.  B.  122) ;  2  Kent's  Com.  480 ;  Chitty  on  Cont  (8th  Am.  ed.) 
405.  1.  The  defendants  had  a  reasonable  time,  after  the  sale  and 
delivery  of  the  goods,  to  examine  and  return  them;  and  the 
question,  what  was  a  reasonable  time  for  them  to  do  so,  is  one 
of  law.  Ely  v.  O'Leary,  supra  ;  2  Parsons  on  Cont  190 ;  Kings- 
ley  v.  Wallis,  14  Maine  R.  57 ;  Holbrooh  v.  Burt,  22  Pick.  E.  546 ; 
Rogan  v.  Ounther,  11  Gill  &  J.  472.  (a)  The  defect  could  have 
been  discovered  by  the  unrolling  of  a  single  piece,  and  that  would 
not  have  been  inconvenient ;  nor  would  the  inspection  of  all  have 
been  impracticable ;  but  in  such  case  an  examination  is  not  dis- 
pensed with,  but  applies  only  "  where  goods  are  sold  before  their 
arrival  or  landing."  Hart  v.  Wright,  17  Wend.  276.  (b)  The 
defendants  should  have,  immediately  upon  receiving  the  goods, 
examined  them,  and  not  waited  three  months,  and  then  only  dis- 
cover their  inferiority  after  they  had  sold  about  half  of  them. 
The  time  is  unreasonable.  Hargous  v.  Stone,  1  Seld.  73-86-92, 
and  cases  above  cited.  2.  The  court  charged  the  jury  that  "  the 
principal  point  in  this  case,  therefore,  is,  whether  the  defendants 
were  concluded  by  the  length  of  time  that  had  elapsed  before 
they  discovered  the  defect,  or  by  their  not  offering  to  return  all 
that  they  had  received."  The  judge  said  that,  in  his  view  of  the 
law,  they  were  not — to  which  the  plaintiflb  excepted.  This  rul- 
ing is  in  direct  conflict  with  all  the  authorities  upon  the  subject 
Hargous  v.  Stone,  1  Seld.  73-92 ;  Ely  v.  O'Leary,  2  E.  D.  Smith, 
855,  and  cases  cited  above,  (a)  As  to  what  constitutes  "  reasona- 
ble time,"  in  law,  for  a  vendee  to  examine  goods  sold  and  deliv- 
ered to  him  under  an  executory  contract,  see  Hargous  v.  Stone, 
supra,  (b)  No  breach  of  warranty  is  set  up,  nor  fraud  imputed 
to  the  plaintiffe ;  and,  if  both  were  alleged  and  proved,  they 
would  only  apply  to  latent,  not  patent,  defects.  Schuyler  v.  Buss, 
2  Cai.  202 ;  Wright  v.  Hart,  18  Wend.  449 ;  Hargous  v.  Stone,  1 
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Seld.  86 ;  Chanion  v.  Hopkins,  4  M.  &  W.  899 ;  Howard  v.  Hoey, 
23  Wend.  850;  Voorhees  v.  Earl,  2  Hill,  288. 

II.  Between  the  time  the  goods  were  ordered,  and  a  reasonable 
time  to  examine  them  after  they  were  delivered,  the  contract  was 
executory ;  but,  when  the  "  reasonable  time  "  elapsed,  the  con- 
tract was  executed.  "  An  executed  contract  is  one  in  which  the 
object  of  the  contract  is  performed."  Fletcher  v.  Peck,  6  Cranch, 
136 ;  Story  on  Cont.,  §  15 ;  cases  above  cited.  1.  The  defend- 
ants' having  had  the  goods  in  their  possession  for  three  months, 
and  having  sold  a  large  portion  of  them,  is  conclusive  evidence 
of  acquiescence  and  acceptance.  2.  If  the  contract  was  executed, 
and  not  executory,  it  is  immaterial  what  the  goods  or  their  value 
were.  The  rule  caveat  emptor  applies.  Seixas  v.  Wood,  2  Cai.  R. 
48 ;  Swett  v.  Colgate,  20  J.  R  196 ;  Welsh  v.  darter,  1  Wend.  185- 
189,  and  cases  above  cited. 

III.  The  defendants  failed  to  prove  the  defence,  as  alleged  in 
their  answer.  The  defence  set  up  is,  that  on  or  about  the  23d  of 
December,  1857,  the  plaintiffs  sent  to  the  defendants  a  case  of 
velvet  ribbons,  alleging  the  same  to  be  in  fulfilment  of  an  order 
previously  given ;  that  the  defendants,  within  a  reasonable  time 
thereafter,  upon  inspection  of  said  velvet  ribbons,  discovered  that 
the  same  were  of  a  very  inferior  quality  and  material ;  that  the 
defendants,  immediately  upon  ascertaining  the  said  quality  and 
condition  of  said  case  of  velvet  ribbons,  rescinded  their  contract 
to  purchase,  and  offered  to  return  said  ribbons  to  the  plaintiffs. 
1.  The  allegation  of  the  defendants,  rescinding  the  contract,  is 
properly  set  up ;  but  there  can  be  no  rescission  of  a  contract  un- 
less the  parties  can  be  placed  in  statu  quo.  Voorhees  v.  Earl,  2 
Hill,  288-297 ;  Fisher  v.  Conant,  8  E.  D.  Smith,  199 ;  Kimball  v. 
Cunningham,  4  Mass.  60. 

IV.  It  was  in  the  power  of  the  defendants  to  show  what  dam- 
ages they  sustained,  and,  not  doing  so,  the  maxim  omnia  prcesu- 
muntur  contra  spoliatarum  applies.  Armory  v.  Delamere,  1  Strange, 
504;  1  Smith's  L.  C.  151 ;  Clunnes  v.  Perry,  1  Camp.  8,  and  n.; 
Bell  v.  Frankis,  4  M.  &  Gr.  446 ;  43  E.  C.  L.  R.  284 ;  Lobb  v.  Stan- 
ley,  5  Q.  R.  574 ;  48  E.  C.  L.  R.  572. 
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Shea  <k  Richardson,  for  the  respondents. 

L  This  was  an  executory  contract,  and  the  rule  "caveat  emptor11 
has  no  application.  Howard  v.  Hoey,  23  Wend.  351-2  ;  Chanton 
v.  Hopkins,  4  M.  &  W.  399 ;  Addison  on  Cont  228 ;  Muller  v.  Eno, 
14RY.R(4Kernan)610. 

II.  A  gross  and  deliberate  fraud  was  practiced  in  the  manu- 
facture of  the  ribbons,  and  the  purchaser,  in  such  case,  provided 
he  act  without  unreasonable  delay  after  discovering  the  fraud, 
has  the  right  to  rescind,  and  return  the  goods ;  or,  in  an  action 
for  the  price,  he  can  give  in  evidence  the  real  market  value  of 
the  article  in  reduction  of  the  plaintiff's  claim.  Muller  v.  Eno, 
14  N.  Y.  R  (4  Kernan)  598,  and  authorities  cited  under  the  4th 
point 

IIL  The  notice  to  the  plaintiffs,  and  offer  to  return,  was  suffi- 
cient in  time,  and  as  to  the  amount  of  goods.  1.  It  was  done  the 
moment  the  fraud  practiced  was  discovered.  2.  The  defendants 
offered  to  do  all  that  the  nature  of  the  case  permitted,  under  the 
circumstances. 

IV.  The  measure  of  damages,  in  such  case,  is,  the  difference 
between  the  value  of  the  goods,  if  they  had  corresponded  with 
the  order,  and  their  actual  value.  Voorhees  v.  Earl,  2  Hill,  288 ; 
Cory  v.  Gfruman,  4  Id.  625 ;  Muller  v.  Eno,  cited  above,  604 ; 
Addison  on  Cont.  265-6 ;  Howard  v.  Hoey,  23  Wend.  353. 
1.  Whether  "  reclamations  "  had  been  made  upon  the  defendants 
by  the  purchasers,  or  not ;  and  the  prices  or  circumstances  attend- 
ing  the  sales,  by  the  defendants,  to  third  persons ;  are  not  proper 
matters  of  inquiry  in  this  action.  Muller  v.  Eno,  supra,  and  cases 
cited.  2.  The  defendants  offered  to  show  what  proportion  of  the 
original  cost  was  realized  by  the  sale  of  the  goods.  The  plain- 
tiffs objected.    4  Denio's  Bep.  292. 

Y.  The  amount  of  the  verdict  is  not  less  than  the  evidence 
justifies.  The  plaintiffs  offered  no  evidence  as  to  the  value  of 
the  goods,  but  merely  that  the  market  price  of  velvet  ribbons 
(and  other  goods)  had  fallen  about  one-third  since  these  goods 
were  sent  to  the  defendants;  and  this  was  done  with  the  view 
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of  having  an  additional  reason  why  they  did  not  take  back  the 
goods. 

By  the  Court,  Brady,  J. — There  was  evidence  given,  on  the 
part  of  the  defendants,  tending  to  prove  that  the  ribbons  ordered 
by  the  defendants  were  to  be  of  "  good  quality/1  that  "  they  were 
to  come  out  first  rate  goods,"  "  equal  to  steamboat  brand ;"  and, 
upon  the  questions,  whether  that  was  the  agreement,  and  whether 
the  ribbons  delivered  corresponded  with  the  order  given,  the  jury 
have  found  for  the  defendants.  Upon  the  trial,  it  was  insisted 
that  if  the  defendants  wished  to  avail  themselves  of  any  breach 
of  warranty,  they  should  have  returned  the  ribbons,  or  have 
offered  to  do  so,  within  a  reasonable  time  after  their  delivery ; 
and  the  cause  seems  to  have  been  tried  on  the  theory  that,  by 
law,  such  duty  was  imposed  upon  the  defendants.  The  plaintiffs 
have  no  reason  to  complain  of  any  rulings  upon  that  theory.  It 
was  favorable  to  them,  but  it  is  not  the  law  applicable  to  such 
contracts  as  that  proved  herein,  and  the  rights  that  flow  from 
them.  In  this  case,  no  fraud  was  charged  upon  the  plaintiffs 
personally,  they  not  having  manufactured  the  goods ;  and  in 
cases  where  there  is  no  fraud,  and  no  agreement  that  the  goods 
may  be  returned,  it  is  doubtflil  whether,  on  account  of  the  breach 
of  an  express  warranty,  the  purchaser  has  a  right  to  rescind  the 
sale  and  return  the  goods.  But,  if  the  right  does  exist,  arising 
upon  warranties,  express  or  implied,  it  is  well  settled  that  the 
purchaser  is  not  bound  to  exercise  it  He  may  claim  damages 
in  an  action  against  him  for  the  price,  and  his  defence  will  not 
be  barred  by  the  continued  possession  of  the  goods ;  by  circum- 
stances of  delay  in  giving  notice  to  the  vendor ;  nor  even  by* 
omitting  altogether  to  give  such  notice,  and  using  or  selling  the 
property.  MuUer  v.  Eno,  4  Kernan,  602 ;  Waring  v.  Mason,  18 
Wend.  425 ;  Boorman  v.  Johnson,  12  Id.  566. 

The  defendants  were  therefore  entitled  to  recoup  the  damages 
sustained  by  them,  on  account  of  the  difference  in  quality  between 
the  article  ordered  and  that  delivered.  The  doctrine  of  caveat 
emptor  has  no  application  to  a  case  like  thia     The  agreement 
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was  executory.  The  goods  were  not  within  the  view  of  the 
buyer,  but  were  to  be  forwarded,  (Howard  v.  Hoey,  28  Wend. 
851-2;  Story  on  Sales,  §§  869,  871;  2  Kent's  Comm.  480; 
Midler  v.  JSno,  supra,  610) ;  and  the  right  of  the  defend- 
ants to  damages  cannot  be  defeated  by  the  application  of  that 
principle  of  law.  The  defence  set  up  having,  then,  been  well 
interposed,  and  the  objections  to  its  general  character  being  dis- 
posed of,  it  remains  to  be  determined  whether,  for  certain  excep- 
tions taken  on  the  trial,  a  new  trial  must  be  ordered. 

The  first  exception  to  which  our  attention  was  called,  was 
taken  to  the  following  question :  "What  effect  would  it  have  had 
upon  the  saleableness  of  the  ribbons  to  have  unrolled  each  carton?" 
The  evidence  proposed  to  be  elicited  by  this  question,  and  given 
by  the  witness,  was  wholly  immaterial.  The  defendants  were 
justified  in  unrolling  some  of  the  cartons,  but  they  were  not  com- 
pelled to  do  it;  and  there  was  therefore  no  element  against  their 
defence  which  they  were  thus  obliged  to  anticipate.  But,  as  we  ■ , 
shall  see  hereafter,  the  admission  of  this  evidence,  though  impro-  ' 
per,  furnishes  no  reason  for  granting  a  new  trial.  The  plaintiffs 
also  duly  excepted  to  the  decision  of  the  judge  in  allowing  the 
following  questions  to  be  put  and  answered,  namely :  "What  were 
those  goods  worth,  to  sell  at  that  period,  to  a  person  knowing 
what  they  were  ?"  "  What,  in  your  opinion,  would  they  have 
brought  in  open  market,  with  a  knowledge  of  their  condition  ?" 
"  What  would  they  be  worth  to  any  person,  to  use  ?"  It  may  be 
said,  I  think,  with  great  propriety,  that  the  goods,  about  which 
the  opinion  of  the  witness  was  thus  asked,  were  not  a  merchanta- 
ble article,  having  been  manufactured  out  of  the  ordinary  mode, 
and  with  a  view  to  practice  a  fraud  upon  the  buyer,  whoever  he 
might  be ;  that  it  was  not  possible  to  establish  a  general  market 
value  of  such  fabrics,  and  that  their  value  necessarily  depended 
upon  circumstances  about  which  the  opinion  of  a  dealer  was  in- 
competent and  unreliable.  I  think,  however,  that  the  testimony 
was  immaterial.  The  first  and  second  inquiries  tended  to  show 
that  the  ribbons  would  be  worth  nothing ;  and  the  answer  to  the 
third  inquiry  was  that  "they  would  be  worth  about  twenty-five 
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per  cent  of  the  cost  price."  There  was,  however,  abundant  evi- 
dence in  the  case,  on  the  subject  of  value,  elicited  by  the  question 
put  to  the  witness  Benjamin,  as  follows :  "  How  much  less  were 
those  goods  worth,  than  they  would  have  been  if  they  had  been 
a  first  rate  merchantable  article  ?"  And  this  question  embraced 
the  measure  of  damages,  which  is  the  difference  between  the  value 
of  the  goods  if  they  had  corresponded  with  the  warranty,  and 
their  actual  value.  Under  such  a  state  of  facts,  to  induce  the 
granting  of  a  new  trial  for  an  error  of  the  judge,  there  should  be 
strong  probable  grounds  to  believe  that  the  merits  have  not  been 
fully  and  fairly  tried,  and  that  injustice  has  been  done.  Crary  v. 
Rprague  &  Carew,  12  Wend.  41 ;  Mitchell  v.  Hinman,  8  Wend.  672 ; 
De  Peyster  v.  CoL  Ins.  Con  2  Caines,  90 ;  Hunt  v.  Burritt  et  al,  5 
John.  138 ;  Supervisors  of  Chenango  v.  Birdsall,  4  Wend.  458 ; 
Clement  v.  Brooks,  13  New  Hamp.  82 ;  Prince  v.  Shepard,  9  Pick. 
1 76.  In  addition  to  this,  it  may  be  said  that  no  exoeption  appears 
to  have  been  taken  to  the  statement  of  the  rule  of  damages,  and 
that  the  plaintifls  offered  no  proof  on  the  subject  of  value.  The 
case  does  not,  on  the  whole  evidence,  present  strong  grounds  to 
believe  that  the  cause  was  not  fairly  disposed  of  on  the  merits, 
so  far  as  the  plaintiff  is  concerned,  or  that  injustice  has  been  done. 
Nor  does  it  appear  that  the  opinion  of  the  witness  Peck,  though 
improperly  admitted,  either  misled  or  improperly  influenced  the 
jury.  The  plaintifls,  therefore,  are  not  within  the  doctrine  of  the 
rule  stated,  and  are  not  entitled  to  relief  for  the  cause  assigned. 
Fanner's  and  Afanuf.  Bank  v.  Whinfield,  24  Wend.  419. 

The  plaintiffs  also  objected  to  the  proof;  by  the  witness  Peck, 
of  what  some  of  the  ribbons  brought  upon  a  sale  at  auction ;  and, 
the  proof  being  received,  excepted  to  the  ruling  of  the  judge  in 
that  respect  Proof  of  the  amount  for  which  goods  sell  at  auc- 
tion, is,  as  I  understand  the  rule,  admissible  as  a  circumstance  to 
be  considered  on  the  question  of  value ;  but  that  it  is  neither  con- 
clusive, nor  probably  sufficient,  without  other  evidence.  There 
being  other  evidence  in  this  case,  the  exoeption  is  not  available, 
nor  were  any  of  those  already  mentioned ;  and  this  brings  us  to 
the  consideration  of  the  exceptions  to  the  charge. 
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The  first  exception  is  to  that  part  of  the  charge  in  which  the 
judge  asserted  "  that  it  was  not  necessary  for  the  vendees  to  un- 
roll every  carton,  to  ascertain  what  was  the  character  of  every 
yard  of  ribbon."  It  has  already  been  stated  that  the  defendants 
were  not  bound  to  perform  that  ceremony.  We  were  not  fur- 
nished, upon  the  argument,  with  any  principle  or  authority  to 
the  contrary.  The  defendants,  if  they  chose  to  rely  on  the 
assumed  fact  that  the  cartons  not  unrolled  corresponded  with 
those  unrolled,  might  do  so.  It  affected  the  question  of  evidence, 
but  their  relations  to  the  plaintiffs  imposed  no  such  duty  as  that 
suggested  by  the  exception.  The  charge  was  therefore,  in  this 
respect,  correct. 

The  next  exception  is  "  to  the  ruling  distinguishing  this  case 
from  any  other  sale  of  goods,  upon  the  ground  of  the  fraud  prac- 
ticed in  the  fabrication  of  the  article."  The  exception  is  too  gen- 
eral, and  cannot  be  considered. 

The  plaintiffs  also  excepted  to  the  statement  of  the  judge  that 
"  $1,500  worth  of  the  ribbons,  it  would  appear  firom  the  state- 
ment of  Mr.  Peck,  were  sold  at  private  sale,  on  which  the  defend- 
ants realized  fifty  cents  on  the  dollar."  The  exception  was  not 
well  taken.  The  judge  did  not  incorrectly  state  the  testimony 
of  Mr.  Peck.  It  will  appear,  firom  the  statement  of  Mr.  Peck, 
that  he  so  said ;  and  of  that  statement,  the  jury  were  to  judge  for 
themselves.  At  best,  it  was  but  saying  to  the  jury,  "  It  would 
seem,  from  the  testimony  of  Mr.  Peck,  that  $1,500  were  sold,"  &c 
This  form  of  comment  upon  evidence  has  never  been  the  subject 
of  exception,  and  there  is  no  authority  to  sustain  an  exception  to  it. 

The  remaining  exceptions  all  relate  to  the  theory  heretofore 
commented  on,  by  which  it  was  assumed  that  the  defendant 
could  not  retain  the  ribbons  and  recoup  his  damages.  The  charge 
was  more  favorable  to  the  plaintiff,  in  this  respect,  than  was  re- 
quired by  the  rules  of  law  applicable  to  such  oases,  and  the  plain- 
tiff has  no  cause  to  complain. 

Judgment  affirmed. 

Vol.  IL  10 
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Isaac  Green  Pjbabson  v.  Dakfobth  W.  Fkke. 

As  a  general  role,  an  appellate  court  will  never  interfere,  upon  a  question  of  fact, 
with  the  finding  of  the  tribunal  before  whom  the  witnesses  were  examined,  and 
whose  appropriate  and  special  duty  it  is  to  pass  upon  questions  of  fact  that  must 
be  determined  upon  conflicting  testimony. 

The  only  exceptions  to  this  rule,  are : 

I.  That  they  will  reverse  for  the  want  of  evidence. 

IL  Or  when  the  verdict  or  finding  is  against  evidence,  in  respect  to  which  there  is 
no  contradiction  nor  conflict 

IIL  And,  in  extreme  cases,  although  there  may  be  some  conflict  or  contradiction  in 
the  testimony,  when,  after  full  and  careful  deliberation,  they  are  convinced  that 
the  verdict,  finding,  or  report,  most  have  been  induced  by  partiality,  prejudice,  or 
corruption,  or  was  the  result  of  an  obvious  mistake. 

Cases  in  which  the  court  will  interfere,  upon  the  latter  ground,  are  very  rare. 

An  objection  to  a  question  that  it  is  leading,  is  not  available  upon  appeal,  unless 
that  was  specifically  stated  as  the  ground  of  objection  upon  the  trial 

It  is  a  matter  resting  entirely  in  the  discretion  of  the  referee,  whether  he  will  allow 
a  party  to  be  recalled  as  a  witness  at  the  dose  of  the  case. 

Appeal  by  defendant  from  a  judgment  entered  upon  the  re- 
port of  a  referee.  The  action  was  brought  to  recover  for  services 
rendered  by  the  plaintiff,  as  steward  and  bookkeeper  of  the  din- 
ton  Place  Hotel.  The  referee  found  for  the  plaintiff  $200,  and 
the  defendant  appealed  mainly  on  the  ground  that  the  report  was 
against  the  weight  of  evidence. 

Emerson  &  Prichard,  for  the  appellant 

F.  H.  Upton,  for  the  respondent 

By  the  Court,  Daly,  First  Judge.— After  a  careful  perusal  of 
the  testimony,  we  are  of  opinion  that  we  cannot  interfere  with 
the  finding  of  the  referee  upon  the  question  of  feet  Upon  the 
three  questions  in  issue— ^Sr* *,  Whether  the  plaintiff  entered  into 
a  special  agreement  to  serve  as  steward  and  bookkeeper  at  the 
same  rate  of  compensation  that  he  had  received  from  Tallmadge  ? 
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second,  Whether  he  fully  and  faithfully  performed  what  he  en* 
gaged  to  do,  or  what  the  law  would  imply  that  he  had  engaged 
to  do  from  the  capacity  in  which  he  served,  and  the  nature  of 
the  duties  undertaken  by  him  ?  and,  third,  As  to  the  general 
value  of  his  services  ? — the  testimony  was  conflicting;  and  where, 
in  respect  to  any  of  the  matters  in  issue,  the  testimony  is  con- 
flicting, the  general  rule  is  that  an  appellate  court  will  never 
interfere  with  the  finding  of  the  tribunal  before  whom  the  wit- 
nesses were  examined,  whose  appropriate  and  special  duty  it  is 
to  pass  upon  questions  that  must  be  determined  upon  conflicting 
testimony.  An  appellate  court  will  not  assume  the  office  of  a 
jury,  or  of  a  referee,  and  weigh  the  testimony  with  the  view  of 
ascertaining  on  which  side  the  weight  of  probability  lies.  They  will 
reverse  for  the  want  of  evidence ;  or,  where  the  finding  is  against 
evidence,  in  respect  to  which  there  is  no  contradiction  nor  con- 
flict, and  in  extreme  cases,  though  there  maybe  some  conflict  or 
contradiction  in  the  testimony,  they  will  set  aside  the  verdict, 
finding,  or  report,  if,  after  full  and  careful  deliberation,  they  are 
convinced  that  it  must  have  been  induced  by  partiality,  prejudice, 
or  corruption,  or  was  the  result  of  an  obvious  and  palpable  mis- 
take. Wherever  there  has  been  presumptively  a  fair  and  hon- 
est exercise  of  the  judgment  of  the  tribunal  to  which  the  law  hafc 
committed  the  delicate  and  responsible  duty  of  determining  ques- 
tions of  fact  upon  conflicting  evidence, — and  that  presumption 
exists  in  eveiy  case,  unless  the  contrary  distinctly  appear, — a 
court  of  review  will  never  interfere  with  the  determination  arrived 
at,  however  strongly  inclined  to  think,  if  they  had  to  pass  upon 
the  questions  upon  the  same  evidence,  that  they  would  have 
arrived  at  a  very  different  conclusion.  The  cases,  therefore,  are? 
extremely  rare  in  which  a  court  of  review  would  exercise  the! 
delicate  discretion  of  assuming  that  the  finding  must  have  been- 
produced  by  prejudice,  partiality,  corruption,  or  palpable  mistake. 
In  the  multiplied  and  various  business  of  this  court,  there  is 
scarcely  a  term  that  goes  by,  that  parties,  disappointed  by  the 
finding  of  juries  or  referees  upon  questions  of  fact,  do  not  urge 
upon  us  that  their  case  is  one  that  calls  for  the  exercise  of  this 
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discretion  on  the  part  of  the  court ;  and  yet,  through  a  long  series 
of  years,  the  instances  have  been  very  few,  in  which  it  has  set 
aside  a  verdict,  or  a  report  of  a  referee,  upon  that  ground. 

The  several  questions  objected  to,  were  pertinent  and  material 
to  the  question  at  issue.  The  form  of  one  or  two  of  them  was 
objectionable  as  leading,  but  the  objection  was  not  put  upon  that 
specific  ground,  and  where  it  is  not,  it  is  unavailable  upon 
review. 

When  the  plaintiff  was  recalled,  his  examination  was  limited, 
by  the  referee,  to  testimony  strictly  rebutting ;  and,  the  testimony 
he  gave,  not  being  of  that  character,  the  referee  struck  it  out 
The  calling  of  the  plaintiff;  under  such  circumstances,  afforded 
no  ground  for  a  re-examination  of  the  defendant ;  and,  as  respects 
the  general  right  to  recall  the  defendant  at  that  stage  of  the  case, 
it  was  a  matter  resting  entirely  in  the  discretion  of  the  referee. 
The  report  should  be  sustained. 

Judgment  affirmed 


Benjamin  M.  Sttlwkll  and  Shubal  K  Swain  v.  Joseph 
M.  Otis  and  Piebson  M.  Ons. 

a,  a  practicing  attorney,  drew  an  assignment  for  the  benefit  of  creditors,  in  which 
0.  t  Oo.  were  preferred.  Upon  the  application  of  0.  &  Co.,  the  assignee  trans- 
ferred the  entire  assigned  property  to  them  in  payment  of  their  claim,  they  agree- 
ing to  pay  S.'s  charge  for  drawing  the  assignment 

Hdi,  that  the  promise  was  not  within  the  Statute  of  Frauds,  and  was  not  required 
to  be  in  writing.  It  was  an  original  undertaking  in  consideration  of  the  immedi- 
ate transfer  of  all  the  assigned  property. 

The  liability  of  the  assignee  for  the  same  debt  did  not  affect  the  obligation  thus  en* 
tered  into. 

Appeal  by  defendants  from  a  judgment  of  the  Second  District 
Court    The  facts  are  fully  stated  in  the  opinion  of  the  court. 

J.  C.  Dimmickj  for  the  appellants. 
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John  B.  Scobs,  for  the  respondents. 

By  the  Court,  Hilton,  J. — The  plaintiffs  are  practicing  law 
yers,  and  bring  (his  action  to  recover  the  value  of  their  services 
in  drawing  an  assignment  for  the  benefit  of  creditors,  executed 
by  James  Honiwell  to  John  Honiwell,  and  in  which  the  defend- 
ants were  preferred  for  the  amount  owing  them  by  the  assignor. 

It  appears  that,  after  the  assignment  had  been  executed  and 
delivered,  the  defendants  proposed  to  the  assignee  to  transfer  all 
the  assigned  property  to  them,  in  payment  of  their  preferred  debt 
This  offer  was  made  in  the  presence  of  the  plaintiffs,  who  acted 
as  counsel  for  the  assignee,  and  it  was  objected  to,  on  the  ground 
that  its  acceptance  would  leave  no  property  or  funds  in  the  as- 
signee's hands  wherewith  to  pay  the  plaintiffs'  charges  for  draw- 
ing the  assignment,  &c.  The  defendants  then  agreed  to  pay  such 
charges,  and  the  agreement  was  afterwards  consummated  by  the 
assignee  delivering  to  them  all  the  assigned  property. 

Apart  from  the  plaintiffs'  evidence  on  the  trial,  these  facts 
appear  from  the  testimony  of  the  defendant  P.  M.  Otis,  who,  after 
detailing  the  several  interviews  which  led  to  this  agreement,  adds, 
" 1  said  we  would  pay  the  costs  of  drawing  the  papers.  This  was 
brought  about  by  Mr.  Swain.  He  asked  who  would  pay  the 
expenses.  The  assignee  said  he  would  have  nothing  to  pay  with. 
I  supposed  it  was  the  best  way  to  assume  the  thing,  thinking  it 
would  only  be  $20  or  $25.  The  bill  of  sale  was  executed,  I 
think,  the  following  day."  And,  again,  "  When  Mr.  Swain  spoke 
of  the  payment  of  the  expenses  of  the  assignment,  I  did  not  ask 
him  the  amount  of  his  bill ;  I  supposed  we  would  have  to  pay  a 
reasonable  bilL" 

The  jury,  by  their  verdict,  found  that  $50  was  a  reasonable 
charge  for  the  services  of  the  plaintiffs,  and  for  that  amount,  with 
costs,  judgment  was  rendered. 

It  is  quite  obvious  that  the  agreement  of  the  defendants  to  pay 
this  debt  was  not  such  as  is  required  by  the  Statute  of  Frauds  to 
be  in  writing.    It  was  an  original  undertaking  on  their  part,  in 
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consideration  of  the  assignee  immediately  transferring  to  them  all 
the  assigned  property,  that  they  would  pay  the  plaintiffs'  charges 
for  drawing  the  assignment 

It  was  a  condition  of  the  transfer  that  they  should  pay  this 
debt,  and  the  liability  of  the  assignee  for  the  same  debt  does  not 
at  all  affect  the  character  or  extent  of  the  defendants'  obligation. 
Leonard  v.  Vredenburgh,  8  John.  29 ;  Skelion  ▼.  Byewster,  Id  876 ; 
Mather  v-  Perry,  2  Denio,  162 ;  Barker  v.  BucUm,  Id.  46;  IWa- 
toare  and  Hudson  Canal  Co.  v.  Westchester  Co.  BanJc}  4  Id.  97; 
Meroein  v.  Andrus,  10  Wend.  461 ;  Ellwood  v.  Monk,  5  Id.  235; 
BluntY.Boyd}3Baib.S.C.2ll'}  GuUeux v. Hall, IE. D.Smith, 5. 

Judgment  affirmed. 


Philip  Bowland  and  others  v.  Geobge  Miln. 

A  common  carrier  undertakes  to  deliver  the  goods  entrusted  to  him  under  all  events, 
unless  they  are  lost  by  the  act  of  God,  or  the  public  enemies ;  and  he  can  main- 
tain no  action  for  freight,  unless  he  has  fully  performed  his  contract  Proof  of 
delivery  to  the  consignee  is  essential  to  the  carrier's  action  for  freight 

Where  the  transportation  is  by  water,  the  proper  place  of  delivery  is  on  the  wharfj 
upon  due  notice  to  the  consignee  of  the  time  and  place  of  delivery.  What  is  suf- 
ficient notice— considered. 

If  the  consignee  is  absent,  dead,  or  cannot  be  found ;  or  if  he  neglects  or  re/toes  to 
receive  the  goods ;  the  carrier,  to  discharge  himself  from  liability,  may  place 
them  in  store  with  a  responsible  person,  at  the  risk,  cost,  and  charge  of  the  owner. 
He  cannot  abandon  the  goods  upon  the  wharf.  If  he  does  so,  he  is  responsible  to 
the  owner  for  their  loss  or  injury. 

If  the  carrier  relies  upon  a  local  usage  as  controlling  the  question  of  sufficiency 
of  delivery,  such  local  usage  must  be  affirmatively  established  by  proof  at  the 
trial  The  court  will  not  assume  that  a  usage  exists  in  contravention  of  the  well 
established  general  rule  in  respect  to  the  duties  of  carriers  by  land  or  water,  upon 
the  authority  of  a  single  case,  in  which  such  a  usage  has  been  proved  and  acted 
upon. 

A  carrier  cannot  excuse  the  non-performance  of  his  contract  to  deliver,  by  showing 
that  he  was  prevented  from  making  the  delivery  by  an  illegal  and  unauthorized 
act  of  a  public  officer.    If  he  relies,  as  an  excuse  for  not  delivering,  upon  the  inter- 
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ruption  or  prohibition  of  a  landing  and  delivery  of  goods  by  some  penon  or  power 
invested  with  legal  Authority  to  prohibit  their  landing  or  delivery,  he  must  estab- 
lish that  the  person  or  power,  so  interrupting  or  preventing  a  delivery,  had  legal 
authority  eo  to  do. 

Neither  a  customhouse  inspector,  nor  the  collector  of  the  port,  has  any  authority  to 
send  goods  to  the  public  store,  after  the  duties  upon  them  have  been  paid,  and  a 
permit  to  land  them  has  been  given  to  the  consignee. 

When  goods  are  taken  out  of  the  custody  of  a  carrier  by  a  publio  officer,  upon  the 
false  assumption  that  he  had  the  right  so  to  take  them,  such  officer  is  responsible 
to  the  carrier  for  any  loss  or  injuries  he  may  sustain  by  reason  of  his  consequent 
inability  to  complete  his  contract  and  deliver  the  goods.  And,  in  such  a  case,  it 
is  the  duty  of  the  carrier  to  follow  the  property,  and  see  that  it  is  duly  delivered 
to  the  consignee ;  or,  if  he  is  unable  to  obtain  possession  thereof  so  as  to  make 
such  delivery,  then  it  is  his  duty  to  hold  the  person,  who  has  taken  the  goods  out 
of  his  custody,  responsible  for  the  consequences. 

Appeal  by  defendant  from  a  judgment  of  the  First  District 
Court  This  action  was  brought  to  recover  $43.23,  freight  on 
ninety  -eight  casks  of  ale.  On  the  17th  of  January,  1858,  the  ship 
Harriet  Hoxie  arrived  in  this  port,  having  on  board,  among 
other  cargo,  a  consignment  of  ninety-eight  casks  of  ale  to  the 
defendant  On  the  22d  she  commenced  unloading,  and  on  the 
23d  the  ale  was  landfid.  No  notice  of  its  arrival  was  proved  to 
have  been  given  to  the  defendants,  except  so  far  as  such  notice 
might  be  deduced  from  the  facts  hereinafter  stated. 

On  the  17th  of  January  a  permit  was  given  to  the  defendant, 
by  the  collector  of  the  port,  reciting  that  the  duties  on  the  ale 
had  been  paid  or  secured,  and  giving  permission  to  land  the  same. 
On  the  23d  of  January  a  general  order  was  issued  from  the  cus- 
tomhouse, directing  the  inspector  on  board  the  Harriet  Hoxie  to 
send  to  the  public  store  all  packages,  when  landed,  for  which  no 
permit  or  order  should  have  been  received  by  him.  Fifty  casks 
of  the  ale  were  sent  to  the  public  store,  under  this  order,  before 
the  defendant  presented  his  permit — the  other  forty-eight  casks 
were  delivered  to,  and  received  by,  him.  The  inspector  testified 
that  a  person,  representing  himself  to  be  the  defendant's  cartman, 
and  who  was,  he  thought,  the  cartman  that  took  the  forty-eight 
casks,  asked  him  for  a  certificate  of  the  delivery  of  the  fifty  casks 
at  the  public  store ;  and  that  he  made  out  such  a  certificate,  and 
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left  it  in  the  cabin  for  him.  It  further  appeared  that  a  bill  for 
the  freight  claimed  was  presented  to  the  defendants,  by  the  agents 
of  the  ship,  the  first  or  second  day  after  her  arrival,  at  the  foot  of 
which  bill  was  this  memorandum :  "  Vessel  at  pier  18  East  river. 
General  order.  Jan.  23,  1859."  The  defendant  offered  to  prove 
that  his  cartman  went  several  times  to  the  vessel  to  get  the  freight 
with  the  permit,  before  the  ale  was  landed,  but  did  not  exhibit 
it,  as  the  ship  was  not  discharging.  The  evidence  was  objected 
to,  and  was  excluded.  Judgment  was  rendered  for  the  amount 
of  freight  claimed,  and  the  defendant  appealed. 

Bedbe,  Dean  &  Donohue,  for  the  appellants. 

Benedict,  Burr  &  Benedict,  for  the  respondent. 

By  the  Court,  Daly,  First  Judge. — Before  the  plaintiflfe  could 
maintain  an  action  for 'the  freight  upon  the  ninety-eight  barrels 
of  ale,  they  were  bound  to  show  that  they  had  delivered  them  to 
the  defendant,  who  was  the  consignee  named  in  the  bill  of  lading. 
/  (  Forward  v.  Pittard,  1  T.  R.  27 ;  Harril  v.  Owens,  1  Dev.  &  Bat 
Common  carriers  by  land  or  water  are  bound  to  deliver 
goods,  entrusted  to  them  to  carry,  to  the  consignee  personally 
the  place  of  delivery.  Gibson  v.  Culver,  17  Wend.  305.  In 
this  case,  it  was  the  duty  of  the  plaintiffs  to  have  notified  the 
defendant  that  the  goods  would  be  delivered  on  the  wharf  at  a 
time  specified ;  and  even  then,  unless  he  should  desire  them  to 
be  left  on  the  wharf  until  he  sent  for  them,  or  should  otherwise 
assume  the  control  and  custody  of  them,  as  was  the  case  in  Twig- 
gan  v.  Duff,  (1  M.  &  W.  174),  it  would  be  their  duty  to  store 
them  with  some  responsible  person  for  and  on  account  of  the 
owner,  if  the  consignee  should  neglect  to  send  for  them,  or  refuse 
to  receive  them.  They  would  not  be  justified,  in  such  a  case,  in 
abandoning  the  goods  upon  the  wharf;  and,  if  they  did  so,  would 
<.  be  liable  to  the  owner  for  their  loss  or  injury.  Ostrander  v. 
\  Brown,  15  Johns.  39 ;  Selwyn  v.  Holhway,  1  Ld.  Ray.  46 ;  War- 
dell  v.  Mowrgllian,  2  Esp.  R.  693 ;  Twiggan  v.  Duff,  1  M.  &  W. 


/ 
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174 ;  Eagle  v.  White,  6  Penn.  R  123.  It  was  held,  in  Fink  v. 
Newton,  (1  Denio,  46),  that,  where  the  transportation  is  by  water, 
the  proper  place  of  delivery  is  on  the  wharf,  upon  due  notice  to 
the  consignee  of  the  time  and  place  of  delivery ;  and  that,  if  the 
consignee  is  absent,  dead,  or  cannot  be  found  after  due  efforts, 
or  if  he  refuses  to  receive  them,  the  carrier,  to  discharge  himself 
from  responsibility,  must  place  them  in  store  with  a  responsible 
person,  at  the  risk,  cost,  and  charge  of  the  owner.  In  the  case 
of  The  Grafton  (1  Olcott,  43,)  there  was  proof  that,  by  the  estab- 
lished usage  at  this  port,  the  landing  of  the  goods  upon  the  wharf, 
upon  due  notice  to  the  consignee  of  the  arrival  of  the  vessel,  and 
of  the  time  and  place  of  the  delivery  of  the  goods,  was  a  sufficient 
delivery.  So  far  as  the  question  of  delivery  affected  the  decision 
of  that  case;  the  court  was  bound,  upon  this  proof,  to  assume  the 
existence  of  such  a  usage,  and  that  the  parties  contracted  with 
reference  to  it  In  the  case  below,  there  was  no  proof  of  any 
such  usage,  and  I  am  not  willing  to  take  the  decision  in  the  case 
of  The  Grafton  as  authority  for  assuming,  as  matter  of  law,  that 
a  usage  prevails  at  this  port  in  contravention  of  the  well  estab- 
lished rule  in  respect  to  the  duties  of  carriers  by  land  or  water — 
a  usage  that  would  be  attended  with  great  inconvenience  in  many 
cases,  and  which  would  justify  the  carrier  in  abandoning  the 
property  upon  the  wharf,  if  the  consignee,  after  notice,  neglected 
or  refused  to  receive  it  I  should  want  something  more  than  the 
proofs  presented  in  a  single  case,  to  recognize,  as  matter  of  law, 
that  such  was  the  general  and  universal  custom  at  this  port. 
Schooner  Heeside,  2  Sumn.  567,  per  Story,  J. ;  Turney  v.  Wilson, 
7  Yerg.  340 ;  Woodruff  v.  Merchant's  Bank,  26  Wend.  673  ;  Id, 
6  Hill,  174 ;  Rushforth  v.  Hadfidd,  7  East,  225 ;  Gibson  v.  Culver, 
17  Wend.  308.  In  the  case  below,  it  did  not  appear  that  the  de- 
fendant was  notified  that  the  casks  of  ale  would  be  landed  at  the 
wharf  on  the  23d  of  January,  except  so  far  as  the  justice  might 
be  warranted  in  inferring  that  fact  from  a  memorandum  at  the 
bottom  of  the  freight  bill,  and  from  a  cartman  having  taken  forty- 
eight  of  the  casks,  the  receipt  of  which  the  defendant  acknow- 
ledged.   Fifty  casks  were  landed  on  that  day,  and,  after  remain- 
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ing  upon  the  wharf  for  two  hours,  the  customhouse  inspector 
sent  them  to  the  public  store.  On  the  17th  of  January,  six  days 
before,  the  defendant  paid  the  duties  upon  the  ninety -eight  casks, 
and  obtained  a  permit  to  land  them.  He  offered  to  show  that  his 
cartman  went  with  this  permit  to  the  vessel  on  the  18th,  and 
again  on  the  21st,  but  did  not  exhibit  it,  as  the  vessel  was  not 
discharging;  but  the  justice  excluded  the  evidence.  The  same 
cartman,  it  would  seem,  went  again  on  the  23d  The  permit  was 
shown  to  the  customhouse  inspector,  but  it  was  after  he  had  sent 
the  fifty  casks  to  the  public  store,  and  the  cartman  brought  away 
the  remaining  forty-eight  casks,  of  which  the  defendant  has 
acknowledged  the  receipt  If  the  plaintifls  had  notified  the  de- 
fendant that  they  would  deliver  his  goods  at  the  wharf  on  that 
day,  or  that  they  had  commenced  to  deliver  the  casks,  it  was  a 
simple  matter  for  them  to  show  it,  either  by  proving  the  fact  by 
the  person  who  gave  the  notice,  or  by  calling  the  defendant  as  a 
witness  and  interrogating  him  respecting  it  They  were  bound 
to  make  out  their  case,  by  establishing  that  they  had  discharged 
themselves  from  all  responsibility  by  a  due  delivery  of  the  ninety- 
eight  casks,  before  they  could  recover  for  their  carriage ;  and,  in 
such  an  action,  the  justice  was  not  warranted  in  inferring  that 
the  defendant  had  due  notice  of  the  time  and  place  of  delivery, 
upon  evidence  so  loose  and  uncertain.  If  there  was  not,  then, 
sufficient  evidence  to  warrant  the  conclusion  that  the  defendant 
had  received  due  notice,  it  reduces  the  case  to  a  landing  upon  the 
wharf  of  the  ninety-eight  casks,  forty-eight  only  of  which  the  de- 
fendant acknowledges  that  he  has  received.  To  entitle  them  to 
recover  freight,  they  were  bound  to  show  that  he  had  received 
the  other  fifty,  or  that  they  had  duly  delivered  them.  A  com- 
mon carrier  undertakes  to  deliver  under  all  events,  unless  the 
goods  are  lost  by  the  act  of  God,  or  the  public  enemies ;  and  he 
can  maintain  no  action  for  freight,  unless  he  has  fully  performed 
that  contract  The  plaintiffs  claim  that  they  have  performed  as 
fully  as  they  could,  and  that  they  are  not  answerable  for  the  act 
of  the  customhouse  inspector  in  sending  the  first  fifty  casks  to  the 
public  store.    It  appears  that  on  the  day  when  the  casks  were 
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landed,  that  is,  on  the  23d  of  January,  the  collector  of  the  port 
issued  a  general  order,  to  the  customhouse  inspector,  to  send  all 
packages  which  might  be  landed  from  the  vessel,  for  which  no 
permit  had  been  obtained,  to  the  public  store ;  and  that  the . 
inspector  sent  the  fifty  casks  in  question  to  the  public  store,  be- 
fore he  received  the  permit  from  the  defendant's  cartman.  The 
inspector  says  that,  after  he  had  sent  them,  a  person,  representing 
himself  as  the  defendant's  oartman,  and  who  took  away  the 
remaining  forty-eight  casks,  asked  him  for  a  certificate  of  the 
delivery  of  the  fifty  casks  at  the  public  store,  and  that  he  made 
out  such  a  certificate,  and  left  it  for  the  cartman  in  the  cabin  of 
the  vessel  The  demand,  by  the  cartman,  of  this  certificate,  and 
the  leaving  it  for  him  in  the  cabin,  did  not  establish  that  the 
defendant  had  assumed  the  control  of  the  property,  or  recognized 
the  receipt  and  due  delivery  of  it  to  him.  In  Twiggon  v.  Duff^ 
{supra),  notice  was  given  to  the  consignee,  on  the  day  when  the 
goods  were  landed  on  the  wharf,  that  they  had  arrived,  and  the 
consignee's  clerk,  late  in  the  afternoon  of  that  day,  signed,  in  the 
carrier's  book,  an  acknowledgment  that  the  goods  had  arrived 
for  the  consignee ;  and  it  was  further  shown  that,  upon  former 
occasions,  the  consignee  had  notified  the  carrier  to  let  the  goods 
remain  on  the  wharf  until  he  sent  for  them ;  it  was  held  that  this 
was  sufficient  to  submit  the  question  to  the  jury,  whether  the 
consignee  had  not,  by  these  acts,  discharged  the  carrier,  and 
received  and  accepted  the  goods.  Here,  then,  was  proof  of  pre- 
vious  deliveries  of  goods,  in  this  way,  by  the  consignee's  direc- 
tion, together  with  a  written  acknowledgment  by  the  consignee's 
agent,  after  the  goods  were  landed  from  the  vessel,  that  they  had 
arrived  for  him.  This  is  a  very  different  case  from  the  leaving, 
by  the  inspector,  in  the  cabin  of  the  vessel,  a  certificate  to  the 
effect  that  he  had  sent  the  goods  to  the  public  store,  which,  for 
all  that  we  know,  may  never  have  reached  the  defendant  or  his 
cartman,  or  have  proved  effectual  to  secure  the  due  delivery  of 
the  property.  The  fact  that  the  fifty  casks  were  sent  to  the  pub- 
lic store  by  the  inspector,  under  a  general  order,  before  he  had 
notice  of  the  permit  of  the  defendant,  will  not  excuse  the  carrier, 
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nor  absolve  him  from  his  contract  to  deliver.  If  the  carrier  relies, 
as  an  excuse  for  not  performing,  upon  the  interruption  or  prohi- 
bition of  a  landing  and  delivery  of  goods  by  some  person  or 
power  invested  with  legal  authority  to  prohibit  their  landing  or 
delivery,  he  must  establish  that  the  person  or  power,  so  interrupt- 
ing or  preventing  a  delivery,  had  legal  authority  to  do  so,  (Evans 
v.  Button,  5  Scott  N.  R.  670) ;  while  here,  neither  the  inspector 
nor  his  principal,  the  collector  of  the  port,  had  any  authority  to 
send  these  fifty  casks  to  the  public  store,  the  duties  upon  them 
having  been  paid,  and  a  permit  given  to  the  defendant  for  the 
landing  of  them.  Act  of  Aug.  6,  1846 ;  Act  of  March  2,  1799, 
§  49 ;  Act  of  March  8, 1849 ;  Dunlop's  Laws  TJ.  S.,  p.  1106-216, 
1214.  It  was  held  in  Barker  v.  Hodgson,  (8  Maul  &  Sel.  267), 
which  was  an  action  for  breach  of  contract  against  the  charterer 
of  a  ship  who  had  covenanted  to  send  a  cargo  alongside  at  Gibral- 
tar, that  it  was  no  answer  to  the  action  that  a  malignant  and 
infectious  disorder  prevailed  at  Gibralter  at  the  time,  in  conse- 
quence of  which  all  public  intercourse  or  communication  was 
interrupted  and  prohibited  by  the  public  and  established  law  of 
the  place.  In  Hill  v.  /dfe,  (4  Camp.  827),  which  was  an  action 
against  the  consignees  for  damages  for  not  taking  away  certain 
hogsheads  of  wine  within  a  reasonable  time  after  the  arrival  of 
the  vessel,  after  notice,  it  was  held  to  be  no  answer  that  the  wine 
could  not  be  landed  without  an  order  from  the  treasury,  and  that 
the  defendants,  though  they  had  used  the  greatest  exertions  and 
diligence,  could  not  obtain  the  permit  for  landing  them  until 
nearly  a  month  after  the  landing  of  the  other  part  of  the  cargo. 
These  cases  show  to  what  strictness  parties  are  held,  as  to  their 
liability  upon  contracts. 

I  have  treated  this  case  as  one  in  which  there  was  no  certain 
or  satisfactory  evidence  that  the  defendant  had  notice  of  the  time 
and  place  of  delivery ;  but,  even  if  the  plaintifls  had  shown  that 
they  had  given  due  notice,  it  would  not  have  relieved  them  from 
their  responsibility  for  the  non-delivery  of  the  fifty  casks.  When 
these  casks  were  sent  to  the  public  store  by  the  inspector,  they 
were  in  the  custody  of  the  plaintiffs.    It  has  been  shown  that  if 
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the  consignee,  after  notice,  neglects  or  refuses  to  send  for  the 
goods,  the  carrier  is  still  bound  to  take  care  of  the  property. 
When  the  casks,  therefore,  were  landed  on  the  wharf,  it  was  their 
duty,  whether  they  had  notified  the  defendant  or  not,  to  look 
after  them ;  and,  if  they  were  taken  out  of  their  custody  by  the 
inspector,  upon  the  assumption  that  he  had  the  right  to  send  them 
to  the  public  store,  the  inspector,  or  the  collector  if  he  directed 
the  act,  are  responsible  to  the  plaintiffs  for  any  loss  or  injury  they 
may  sustain  by  their  inability  to  complete  their  contract ;  or,  at 
least,  the  duty  was  upon  the  plaintiffs,  when  the  casks  were 
wrongfully  sent  to  the  public  store,  to  follow  them,  and  see  that 
they  were  duly  delivered  to  the  defendant ;  and,  if  they  could 
not  get  the  property,  so  as  to  make  due  delivery,  to  hold  the  in- 
spector, or  whoever  had  taken  them  out  of  their  custody,  respon- 
sible for  the  consequences.  It  was  held,  in  Goslin  v.  Iliggins,  (1 
Camp.  451),  that  the  wrongful  seizure  of  the  goods  by  revenue 
officers,  at  the  port  of  delivery,  for  a  supposed  violation  of  the 
revenue  laws,  was  no  answer  to  an  action  by  the  shippers,  against 
the  owners  of  the  vessel,  for  the  non-delivery  of  the  goods.  Lord 
Ellenborough  said  that  the  owners  of  the  vessel  had  an  action 
against  the  officers  who  had  wrongfully  taken  the  goods,  but  that 
the  shippers  could  look  only  to  the  master  or  owner  of  the  vessel. 

The  plaintiffs,  having  failed  to  show  that  they  had  delivered 
the  fifty  casks  to  the  defendant,  or  that  he  had  received  them, 
could  maintain  no  action  for  the  freight ;  and  the  judgment  must 
be  reversed. 

Judgment  reversed. 


Edward  K  Schmidt  and  Mobbis  Hollander  v.  Herman  E. 
Ejlttenhorn  and  Gerhard  Ahrens. 

In  an  action  for  damages  for  the  unlawful  conversion  of  certain  goods,  it  appeared 
that  the  goods  in  question  were  sold  by  the  plaintiffs  to  the  defendants,  on  an 
agreement  that  they  were  to  be  paid  for  in  cash.    Previous  to  delivering  the  goods, 
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the  plsJntiflb  made  inquiries,  in  respect  to  defendant!,  «a  to  whether  they  could  be 
"trusted  with  a  cash  article,"  Ac. ;  and,  receiving  a  favorable  answer,  the  good* 
were  sent  to  defendants'  store,  by  a  cartman,  in  the  ordinary  way.  Bills  were 
sent  in  on  the  same  day,  followed  by  a  call  for  the  money  on  the  day  following, 
and  on  several  days  after.  Defendants,  however,  reftned  to  pay  cash,  but  offered 
certain  bills  of  exchange,  drawn  by  piaintiflh,  for  a  part  of  the  amount,  and  the 
balance  in  cash. 
Heidi  that  this  evidence  did  not  show  an  unqualified  delivery  of  the  goods,  but  that 
it  was  a  proper  question  for  the  jury,  whether,  in  making  the  delivery,  the  plain- 
tiffe  intended  to  waive  the  condition  for  payment  in  cash ;  and  that  a  motion  to 
dismiss  the  complaint,  on  the  ground  that  the  evidenoe  showed  an  unqualified 
delivery,  was  properly  dented.  Daly,  P.  J.,  disserted. 


Appeal  by  defendants  from  a  judgment  upon  a  verdict  The 
facts  are  folly  stated  in  the  opinions. 

FuUerion  &  Dunning,  for  the  appellants. 

L  The  judge  ought  to  have  granted  the  motion  to  dismiss  the 
complaint,  as  the  testimony,  adduced  on  the  part  of  the  plaintiffs, 
showed  that  there  was  an  unqualified  delivery ;  and,  the  delivery 
being  absolute,  the  title  to  the  goods  passed  to  the  vendees :  such 
absolute  and  unconditional  delivery  being  regarded  as  a  waiver 
of  the  condition.  Chapman  v.  Laihrop,  6  Cowen,  110 ;  Lupin  v. 
Marie,  6  Wend.  77 ;  affirming  2  Paige,  169 ;  Conway  v.  Bush,  4 
Barb.  664;  Jones  v.  Bredner,  10  Barb.  193 ;  Bremer  v.  Salisbury, 
9  Barb.  511 ;  Oenin  v.  Tompkins,  12  Barb.  280 ;  Dows  v.  Green, 
16  Barb.  72 ;  Joyce  v.  Adams,  4  Seld.  296 ;  Smith  v.  Lines,  1  Seld. 
44;  Caldwell  v.  BartieU,  3  Dufer,  352.  a.  The  plaintiffs  reposed 
confidence  in  the  firm  of  the  defendants  as  a  basis  of  the  delivery 
of  the  property,  without  requiring  cotemporaneous  payment  or 
satisfaction.  Clapp  v.  Rogers,  1  E.  D.  Smith,  552.  b.  They  did 
not  ask  for  cash,  but  for  a  check — a  check  is  a  mere  evidence 
of  debt,  the  same  as  a  note ;  they  therefore  waived  the  condition 
of  cash  payment  on  or  after  delivery.  Buck  v.  Qrimshaw,  1 
Edwards,  140. 

II.  There  is  no  evidence  that,  at  the  time  of  making  the  bar- 
gain, anything  was  said  about  cash  payment  on  delivery ;  on  the 
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contrary,  the  plaintiffs  were  willing  to  take  a  note.  Joyce  v.  Adams, 

4  Seld.  296. 

J.  Van  Namee,  for  the  respondents. 

I.  As  the  character  of  the  delivery  was  a  question  of  fact,  it  is 
absurd  to  say  that  on  the  testimony  the  complaint  should  be  dis- 
missed.   Smith  v.  Lyncs,  1  Seld.  41. 

II.  Trover  was  the  proper  remedy,  or,  rather,  an  action  in  the 
nature  of  an  action  of  trover,  under  the  circumstances.    Leven  v. 

5  Jth,  1  Denio,  671. 

Hilton,  J. — The  plaintiffs  sued  for  the  damages  resulting  from 
the  wrongful  conversion  of  their  property  by  the  defendants. 
At  the  trial  it  appeared,  from  the  evidence  on  the  part  of  the 
plaintiffs,  that  the  property  consisted  of  brandy  in  casks,  sold 
by  the  plaintiffs  to  the  defendants  for  cash  less  4  per  cent., 
and  delivered  on  the  24th  and  26th  of  June,  1867.  The  bills 
were  sent  on  the  same  day  the  goods  were  delivered,  and  followed 
up  by  the  plaintifls  calling  the  next  day  for  the  money.  Not 
finding  the  defendants  at  their  place  of  business,  a  demand  was 
made  of  their  bookkeeper.  Failing  to  get  the  money,  the  plain- 
tiffs sent  their  clerk,  who  was  told  by  the  defendants  to  come 
again  in  a  couple  of  days,  and  they  would  pay.  After  this, 
and  about  five  or  six  days  after  the  delivery,  the  plaintiffs  again 
called  and  demanded  the  cash  or  the  brandy.  The  defendants 
refhsed  to  give  either,  but  offered  to  pay  in  two  protested  bills 
of  exchange  drawn  by  the  plaintifik,  with  a  small  sum  in  cash 
additional  to  make  up  the  amount  of  the  plaintiffs'  claim  for 
the  goods  thus  purchased.  It  also  appeared  that  after  the  sale 
was  agreed  upon,  but  before  the  brandy  was  delivered,  the 
plaintiffs  made  inquiries  respecting  the  trustworthiness  of  the 
defendants,  to  learn  whether  they  could  be  trusted  with  a  cash 
article ;  and,  the  information  being  satisfactory,  the  goods  were 
thereupon  delivered.  The  plaintifls  having  rested  their  case,  the 
defendants  moved  to  dismiss  the  complaint  upon  the  ground  that 
this  evidence  showed  a  delivery  of  the  property  without  qualifi- 
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cation,  and  therefore  this  action  could  not  be  maintained.  The 
motion  was  denied,  and  the  defendants  excepted.  Evidence  was 
then  introduced  by  the  defendants,  and  the  case  submitted  to  the 
jury  upon  a  charge  of  the  judge  to  which  no  exception  was  taken, 
and  a  verdict  found  for  the  plaintiffs  for  the  amount  claimed. 

On  this  appeal  by  the  defendants,  we  are  to  review  the  decision 
of  the  judge  upon  the  motion  to  dismiss  the  complaint,  and  to 
determine  whether  the  evidence  thus  given  was  sufficient  to  war- 
rant its  submission  to  the  jury  upon  the  question,  whether  there 
had  been  an  unqualified  delivery  of  the  property  by  which  the 
condition  of  the  sale  was  waived. 

I  think  the  evidence  was  clearly  sufficient  to  show  that  the 
plaintiffs  did  not  intend  to  waive  the  condition  of  the  sale,  or  to 
make  an  absolute  delivery ;  and  it  is  equally  apparent  from  it  that 
the  defendants  did  not  suppose  the  condition  was  intended  to  be 
waived,  or  that  the  delivery  was  unqualified.  Leven  v.  Smith,  1  De- 
mo, 571.  On  such  testimony,  the  judge  very  properly  held  that  it 
was  for  the  jury  to  say  what  was  the  intention  of  the  parties  upon 
which  such  a  delivery  was  made ;  and  he  was  right  in  refusing 
to  dismiss  the  complaint  Smith  v.  Lynes,  1  Seld.  41 ;  Furniss  v. 
Holt,  8  Wend.  256;  Smith  v.  Vennie,  6  Pick.  266;  BusseUy. 
Minor,  22  Wend.  662 ;   Van  Neste  v.  Conaver,  5  How.  P.  R.  148. 

The  judgment  should  be  affirmed. 

Brady,  J. — The  brandies  purchased  were  delivered  on  the 
24th  and  25th  of  June,  1857.  The  purchases  were  for  cash.  On 
the  day  after  the  delivery  of  the  first  purchase,  the  defendants 
sent  an  order  for  the  lot  of  the  25th  of  June,  requesting  the  plain- 
tiffs to  send  the  bill  by  the  bearer  of  their  order.  The  bills  were 
sent  with  the  brandy,  and  the  terms  are  stated  on  the  bills  to  be 
for  cash  less  4  per  cent  The  bills  were  marked  correct  by  the 
clerk  of  defendants.  The  plaintiff  Hollander  went  to  the  defend* 
ants'  store  on  the  day  after  each  delivery,  and  demanded  a  check 
from  a  young  man  in  charge  of  the  store,  the  defendants  being 
absent.  Hollander  told  him  he  had  sold  low  for  cash.  The 
young  man  said  he  could  not  draw  a  check.    Hollander  then 


NEW  YORK— DECEMBER,  1858.  161 

Schmidt  v.  Kattenhora. 

sent  his  bookkeeper  to  get  a  check.  The  bookkeeper  called  twice. 
On  the  second  occasion,  he  saw  the  defendant  Kattenhora,  who 
said  "  Come  in  a  couple  of  days,  and  I  will  pay  it."  The  book- 
keeper called,  as  requested,  and  the  defendant  Kattenhora  then 
offered  bills  of  exchange  drawn  by  the  plaintiffs,  and  some  mo- 
ney. Hollander,  on  the  same  day  that  this  offer  was  made,  went 
with  his  bookkeeper  to  the  defendants,  and  demanded  from  Kat- 
tenhora cash,  or  the  brandies.  The  defendants  refused  either. 
This  interview  was  the  only  one  between  Hollander  and  the  de- 
fendant Kattenhora  after  the  delivery,  as  appears  by  the  testi- 
mony of  both ;  and  in  this  interview  the  plaintiff  Hollander  was 
for  the  first  time  advised  by  the  defendants  personally  that  they 
would  not  pay  cash,  or  give  up  the  brandy.  He  was  probably 
informed  the  same  day,  by  his  bookkeeper,  that  the  defendant 
Kattenhora  had  offered  bills  of  exchange  in  payment  It  also 
appeared  that  the  plaintiff  Hollander  made  inquiries  about  the 
defendants — not  before  the  purchase,  but  after  the  bargain  was 
made— to  know  of  their  trustworthiness.  He  says  "  I  wanted  to 
know  whether  I  could  trust  him  (Kattenhora)  with  a  cash  article. 
I  said  I  must  be  cautious  about  delivering  ;  and  I  said  to  him 
(Kattenhora)  that  I  was  pleased  with  the  good  account  I  got  of 
him." 

On  these  facts  I  reftised  to  dismiss  the  complaint,  and  my  refusal, 
I  think,  was  proper.  The  question  presented  by  them  was,  whether 
the  delivery  was  intended  to  be  complete  until  the  performance 
of  the  condition  of  payment  of  the  cash.  That  question  was  sub- 
mitted to  the  jury,  and  they  answered  in  favor  of  the  plaintiflS* 
The  evidence  shows  that  Hollander  had  satisfied  himself  that  the- 
defendants  could  be  trusted  with  a  cash  article,  without,  at  the 
moment  of  delivery,  exacting  the  cash.  His  inquiries  were  not 
about  the  general  credit  or  responsibility  of  the  defendants — that 
was  immaterial  to  him,  his  sale  being  for  cash ;  and  the  demands 
upon  the  clerk  of  the  defendants,  and  upon  the  defendant  Kat- 
tenhora, show  that  there  was  no  intention  to  relinquish  the  pay- 
ment of  the  cash.  The  promise  of  the  defendant  Kattenhora  to 
pay  in  a  couple  of  days,  after  he  was  seen  for  the  first  time, 
Vol.  II.  11 


162  COUBT  OF  COMMON  PLEAS. 

Schmidt  v.  Kattenhorn. 

shows  that  he  so  understood  the  matter,  and  that  he  felt  bound 
to  comply  with  the  terms  of  sale.  It  was  not  in  evidence,  at  this 
time,  that  Hollander  asked  Kattenhorn  for  a  note.  That  was 
proved  on  the  defence,  after  which  no  motion  was  made  to  dis- 
miss the  complaint*  and  the  cause  was  submitted  to  the  jury. 
The  fact  is,  that  Behren^  who  testified  to  the  demand  for  {he  note, 
was  mistaken,  if  he  did  not  swear  falsely.  He  proves  two  inter- 
views, after  the  delivery,  between  Kattenhorn  and  Hollander,  in 
one  of  which  the  former  offered  the  bills  of  exchange ;  and  states 
that  in  the  other,  which  occurred  two  or  three  days  previously^  Hol- 
lander asked  for  the  note.  The  defendant  Kattenhorn  swear* 
that  he  first  saw  Hollander  ten  days  or  two  weeks  after  the  pur- 
chase—that the  bookkeeper  was  present ;  and  that  he  offered  the 
bills  of  exchange.  Hollander  corroborates  this.  He  says  that 
he  did  not  see  Kattenhorn  until  he  saw  him  with  the  bookkeeper, 
when  the  bills  of  exchange  were  offered  for  cash.  There  was  no 
interview,  then,  between  them,  prior  to  that  after  the  delivery, 
according  to  their  own  statements,  and  Behrens  was  in  error. 
That  was,  however,  if  true,  only  a  circumstance  to  be  considered, 
with  others,  on  the  (piestion  submitted  to  the  jury. 

I  think  the  testimony  warrants  the  presumption  that  Katten- 
horn did  not  intend  to  pay  cash  for  the  goods,  and  that  the  diffi* 
culty  in  finding  him,  or  the  other  defendant,  for  the  purpose  of 
demanding  the  cash,  arose  from  the  fact  that  there  was  a  nego 
tiation  pending  for  the  purchase  of  the  bills  of  exchange  offered 
in  payment,  and  that  the  defendants  found  it  convenient  to  avoid 
the  demand.  Three  visits  were  made  to  their  place  of  business 
for  the  purpose  of  making  that  demand,  and  the  object  of  those 
visits  communicated  to  the  clerk ;  yet,  there  is  no  evidence  that 
they  sent  any  communication  to  the  plaintiffs  on  the  subject. 
In  addition  to  this,  we  have  the  fact  that  when  Kattenhorn  was 
finally  seen,  he  promised  to  pay  in  a  couple  of  days ;  be  said 
nothing,  however,  about  bills  of  exchange,  and,  by  this  promise, 
induced  the  plaintiffe  to  delay  any  action  until  the  expiration  of 
that  time.  The  whole  case  does  not  show  fair  dealing,  in  a  com- 
mercial point  of  view,  on  the  part  of  the  defendants.    It  con- 
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vinces  me  that  the  defendants  knew  well  that  the  plaintiffs  ex- 
pected to  be  paid  in  cash,  and  that  they  did  not  intend  to  part 
with  their  property  unless  such  payment  was  made.  I  thought 
do  at  the  trial,  and  I  think  so  still.  In  my  opinion  the  judgment 
should  be  affirmed. 

Daly,  First  Judge,  (dissenting). — I  do  not  see  how  it  is  possi- 
ble, in  this  case,  to  sustain  an  action  against  the  defendants  for 
converting  the  property.  The  sale  was  for  cash,  but  the  deliv- 
ery was  absolute.  No  condition  or  qualification  was  annexed  to 
it  No  arte,  devioe,  or  fraud  were  practiced  by  the  defendants  to 
get  the  property  into  their  possession.  One  of  the  plaintiffs  swore 
that,  after  receiving  the  order,  and  before  delivering  the  brandy, 
wanting  to  know  about  the  trustworthiness  of  the  defendants,  he 
made  inquiries  to  know  if  he  could  trwt  them  wiHi  a  oash  article, 
and  that  the  result  was  satisfactory ;  that  he  told  Kattenhorn, 
one  of  the  defendants,  that  he  must  be  cautious  about  delivering ; 
that  he  had  made  inquiries,  and  that  he  was  pleased  with  the 
good  account  he  got  of  him ;  and,  further,  that  the  brandy  wa» 
given  to  the  cartman  with  no  special  instructions,  but  simply  with 
directions  to  deliver  it  Some  days  after  the  delivery,  one  of  the 
plaintiffs  called  and  asked  the  defendant  kattenhorn  for  a  check; 
and,  upon  the  latter  saying  that  he  was  not  prepared,  but  would 
be  in  a  few  days,  the  plaintiff  asked  if  he  would  not  be  willing  to 
give  his  note,  as  he  (plaintiff)  was  very  short.  These  facts,  in  respect 
to  which  there  was  no  dispute,  show  that  the  sale  was  complete, 
that  the  delivery  was  unconditional,  that  no  stipulation  was  exact- 
ed or  imposed  showing  that  it  was  to  take  effect  upon  the  pay- 
ment of  the  price,  and  that  no  fraud  was  practiced  to  effect  a  deliv- 
ery. It  was  a  cash  sale,  in  which  the  article  was  delivered  with- 
out exacting  the  cash  at  or  before  the  delivery,  or  leaving  it  with 
the  understanding  that  the  title  wa*  not  to  pass  until  the  money 
was  paid.  There  could  be  no  doubt,  upon  this  state  of  facts,  that 
it  was  the  clear  understanding  of  both  parties  that  the  defendants 
were  at  liberty  to  sell  the  brandy,  or  make  use  of  it,  the  moment 
it  was  delivered,  and  that  the  plaintiffs  relied  upon  the  pecuniary 
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responsibility  of  the  defendant  Kattenhorn,  with  which  they  were 
fully  satisfied  before  a  delivery  was  made.  See  cases  collected 
in  the  following  case  of  Lees  &  WdNer  v.  Richardson.  Their  only 
remedy  was  an  action  for  the  price.  I  think  the  judgment  should 
be  reversed. 
Judgment  affirmed. 


Jakes  Less  and  Edward  Waller  v.  Thomas  Richardson 
and  others, 

On  a  oaah  sale  to  a  solvent  buyer,  where  there  is  no  fraud  used  to  obtain  possession, 
bat  the  goods  are  voluntarily  delivered  in  the  usual  and  ordinary  oourse  of  busi- 
ness! the  title  passes  to  the  buyer  by  the  act  of  delivery,  and  he  has,  with  the  pos- 
session, the  right  of  immediate  disposition,  unless  there  are  circumstances  clearly 
showing  that  it  was  the  intent  of  the  parties  that  no  title  should  pass  until  the 
cash  was  paid. 

The  mere  fact  that  the  sale  was  for  cash,  will  not,  of  itself  be  snfflflfont  to  warrant 
the  legal  inference  that  the  delivery  was  conditional,  and  that  no  title  was  intend- 
ed to  pass  to  the  buyer  until  the  cash  was  paid. 

As  a  general  rule,  on  a  sale  of  chattels,  where  no  time  is  fixed  for  payment,  pay- 
ment  and  delivery  are  to  be  simultaneous  acts,  and  the  seller  is  not  bound  to  de- 
liver until  payment  is  tendered. 

But  this  rule  is  not  applicable  to  the  case  of  a  sale  of  a  large  quantity  of  mer- 
chandise, the  delivery  of  which  may  occupy  considerable  time,  and  in  which  some 
period  must  also  intervene  to  enable  the  buyer  to  ascertain  the  correctness  of  the 
weight,  to  adjust  the  tare  upon  the  different  packages,  and  generally  to  ascertain 
the  quality  and  condition  of  the  merchandise  received. 

Where  a  custom  is  shown  of  allowing  a  buyer  of  merchandise  a  certain  time  to 
examine  the  quantity  and  condition  of  the  goods  delivered,  during  which  no 
interest  is  charged  on  the  purchase  money,  and  the  buyer  is  allowed  to  sell  the 
merchandise  freely,  as  well  before  as  after  payment,  the  parties  must  be  re- 
garded as  contracting  with  reference  to  this  usage ;  and,  in  such  a  case,  though 
the  merchandise  be  sold  for  cash,  the  title  will  pass  upon  delivery,  although  the 
cash  is  not  paid. 

Pull  effect  should  be  given  by  the  court  to  any  commercial  usage  which  recognizes 
the  right  of  property  as  in  the  buyer,  where  it  is  voluntarily  delivered  to  him,  un- 
tainted by  fraud  and  untrammeled  by  conditions,  whether  it  be  what  is  termed  a 
cash  sale,  or  a  sale  upon  time. 
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The  reasonableness  and  propriety  of  such  a  usage  considered. 

If  a  sale  is  conditional,  the  seller  is  bound  to  exact  the  performance  of  the  condition^ 
either  at  the  time  of  the  delivery,  or  very  shortly  thereafter ;  or  he  will  be  deemed 
to  have  waived  it 

Upon  a  cash  sale,  the  acceptance  of  a  part  of  the  purchase  money  is  a  waiver  of  the 
right  to  reclaim  the  goods,  and  perfects  the  buyer's  title  even  though  the  delivery 
was  conditional. 

L.  &  W.  sold  to  F.,  on  the  1st  of  March,  312  tierces  of  lard  for  cash,  which  they  pro- 
ceeded at  once  to  deliver  to  him,  and  which  he  proceeded  to  sell  again  to  others. 
On  the  5th  of  March,  having  50  tierces  remaining,  he  delivered  44  p/  them,  together 
with  another  lot,  all  being  included  in  one  invoice,  to  IL,  as  collateral  to  secure 
the  repayment  of  certain  advances.  On  the  same  day,  L.  &  W.  presented  their 
bill  to  F.  for  payment,  and,  on  the  9th  or  10th,  F.  made  them  a  past  payment  on 
account  A  few  days  later,  he  gave  them  his  check,  post  dated,  for  a  part  of  the 
balance,  but  before  its  maturity  he  failed,  and  made  a  general  assignment,  for  tho 
benefit  of  his  creditors,  to  L.  In  that  assignment  the  claim  of  L.  &  W.  was  placed 
m  a  second  class  of  preferred  creditors,  and  34  per  cent  was  thereafter  paid  them 
under  the  assignment  It  appears  that,  by  usage  in  the  city  of  New  York,  from 
a  week  to  ten  days  is  given  to  buyers,  in  the  case  of  cash  sales,  to  examine  and 
weigh  the  merchandise,  Ac,  during  which  time  it  is  customary  for  them  to  treat 
with  and  freely  sell  it,  as  well  before  as  after  payment    Held, 

L  That  the  parties  must  be  regarded  as  contracting  with  reference  to  this  usage,  and 
must  be  governed  by  it 

IL  That  the  sale  could  not  be  regarded  as  conditional,  but  that  the  ownership  and 
title  passed  to  F.  at  the  time  of  delivery. 

IIL  That  if  it  were  otherwise,  the  acts  of  L.  A  W.  in  accepting  a  part  payment 
and  in  taking  the  per  centage  under  the  assignment,  and  the  act  of  L.  in  accepting 
the  trust  reposed  in  him  by  the  assignment,  were  inconsistent  with  the  idea  that 
the  sale  was  a  conditional  one,  and  waived  any  right  to  reclamation,  even  if  other- 
wise they  had  possessed  such  right 

The  cases  upon  the  question,  "  What  constitutes  a  conditional,  and  what  an  absolute 
sale?"  collated  and  examined. 

Appeal  by  plaintiffs  from  a  judgment  entered  on  the  report  of 
a  referee.  This  action  was  brought  to  recover  the  sum  of  $1,820 
and  interest,  the  value  of  forty -four  tierces  of  lard  alleged  to  be- 
long to  the  plaintiffs,  and  to  be  unlawfully  detained  from  them 
by  the  defendants.  The  cause  was  tried  before  a  referee,  who 
found  and  reported  to  the  court  the  facts  in  the  case,  with  his 
conclusions  as  follows : 

"  I  do  find  that  on  the  1st  day  of  March,  1856,  the  plaintiffs 
sold  to  one  Fisher  A.  Fisher  312  tierces  of  lard,  at  10£  cents  per 
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pound,  amounting,  in  the  whole,  to  $9,878.91,  for  cash;  that 
the  lard  was  delivered  by  the  plaintiffs,  to  Fisher  A.  Fisher, 
on  one  of  the  wharves  of  the  city  of  New  York,  where  the 
same  was  weighed,  and  that  such  delivery  was  completed  on 
the  evening  of  the  4th  of  March,  1856 ;  that,  on  the  morning  of 
the  next  day,  a  bill  of  parcels  of  the  lard,  showing  the  weight 
of  the  several  tierces,  the  tares  upon  the  same,  the  aggregate 
weight,  the  price  per  pound,  and  the  sum  total  due  for  the  lard, 
and  stating  \bat  the  terms  of  the  sale  were  cash,  was  presented 
by  the  plaintifife  to  Fisher  A.  Fisher.  That  on  the  7th  day  of 
March,  1866,  the  plaintiffs  demanded  payment  of  said  bills,  which 
not  being  obtained,  a  similar  demand  was  made  on  the  8th  day 
of  March,  1856.  That,  the  amount  still  remaining  unpaid,  the 
plaintiflfo,  a  day  or  two  afterwards,  made  another  demand  upon 
Fisher  for  the  same,  when  they  received  from  him  $2,000  on 
account  of  said  bills;  and  that  the  next  day  Fisher  A.  Fisher 
gave  to  the  plaintifife,  upon  their  demand  for  the  remainder 
due  them,  his  check  for  $5,000,  which  was  not  paid  on  pre- 
sentment, and  still  remains  due.  That  the  plaintifife,  after  the 
delivery  of  the  lard,  did  not  on  any  occasion  demand  from 
Fisher  A.  Fisher  that  the  lard  should  be  returned  to  them. 
That  the  said  Fisher  A.  Fisher,  on  the  5th  day  of  March, 
1856,  for  a  valuable  consideration,  before  that  time  had  and  re- 
ceived by  him  from  the  defendants  in  this  action,  duly  transfer- 
red to  them  forty-four  tierces  of  the  lard,  the  subject  matter  of 
this  action.  That  the  said  Fisher  A.  Fisher  failed  in  business, 
and  suspended  his  payments  on  the  11th  day  of  March,  1856, 
and  on  the  same  day  made  an  assignment  of  all  his  property  to 
James  Lees,  one  of  the  plaintifife  in  this  action,  preferring  the 
plaintiffs,  for  the  amount  of  the  purchase  price  of  the  said  812 
tierces  of  lard,  in  the  second  class  of  preferred  creditors  under 
the  assignment;  and  that  said  assignment  was  executed  aa  well 
by  Fisher  A.  Fisher  as  by  the  said  James  Lees.  That  the 
said  Fisher  A.  Fisher  was  not,  at  the  time  of  the  purchase  ot 
the  lard,  aware  of  his  being  insolvent,  and  that  he  bought  the 
lard  with  the  expectation  and  intention  of  paying  for  the  same. 
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"  I  further  find,  as  a  conclusion  of  fact  in  this  case,  that  the 
delivery  of  the  S12  tierces  of  lard,  by  the  plaintiffs,  to  Fisher  A, 
Fisher,  was  conditional,  upon  the  payment  of  cash;  and  further, 
that  the  plaintiffs  waived  the  said  condition,  and  that  the  said  de- 
livery became  absolute,  whereby  the  plaintiffe  parted  with  the  title 
and  ownership  of  the  said  forty 'four  tierces  of  lard  to  the  said 
Fisher  A.  Fisher,  and  to  the  defendants  claiming  under  him.  I 
further  find,  as  a  conclusion  of  fact,  that  the  purchase  was  not 
made  by  the  said  Fisher  A.  Fisher  with  any  fraudulent  intent, 
or  with  any  preconceived  design  of  not  paying  for  the  lard." 

Upon  these  facts,  the  referee  reported  in  feror  of  the  defend- 
ants ;  and,  judgment  having  been  perfected  in  their  favor,  the 
plaintiffs  appealed. 

Luther  B.  Marsh,  for  the  appellants. 

L  The  sale  was  for  cash.  This  is  expressly  sworn  to,  and  is 
not  denied. 

H.  The  delivery  was  in  pursuance  of  the  contract,  and  on  the 
same  conditions.  There  was  no  waiver  of  the  terms  of  sale.  The 
delivery  of  the  bill  the  next  day,  expressing  that  it  was  for  cash, 
and  the  immediate  and  persistent  pursuit  of  the  cash,  show  (as 
well  as  the  testimony  of  the  purchaser  himself)  that  there  was  no 
intent  on  the  part  of  the  plaintiffs  to  waive  that  condition.  The 
intent  of  the  parties  is  the  thing  that  controls,  in  such  cases.  The 
following  are  some  of  the  principal  authorities  to  show  that  the 
intention  of  the  parties  governs,  as  to  whether  the  delivery  waives 
the  condition  of  sale.  Furniss  v.  HoU,  8  Wend.  256,  261-2; 
Russell  v.  Minor,  22  Wend.  664 ;  Acker  v.  Campbell,  23  Wend.  372; 
Leven  v.  Smith,  1  Denio,  571 ;  Draper  v.  Jones,  11  Barb.  263 ;  Van 
Neste  v.  Cbnover,  5  How.  Pr.  R.  148 ;  Smith  v.  Lynes,  1  Seld.  41 ; 
reversing  &  C,  2  Sandf  203 ;  Aguirrev.  Allen,  10  Barb.  74. 

III.  If  the  sale  was  a  conditional  one  for  cash,  and  the  deliv- 
ery also  conditional,  then  the  property  continued  the  plaintiff's 
until  the  payment  of  the  cash  ;  and,  until  that  time,  the  purchaser, 
or  any  one  standing  in  his  place,  held  it  as  trustee  or  bailee  of  the 
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plaintiff.     Herring  v.  Hoppock,  15  N.  Y.  R  (Smith)  409,  411,  412, 
414. 

IV.  It  is  not  necessary,  in  this  case,  to  consider  what  would 
have  been  the  effect  of  a  sale  by  Fisher  to  a  bona  fide  purchaser 
without  notice,  and  for  a  consideration  paid  at  the  time.  It  is 
enough  that  this  is  not  such  a  case.  The  defendants  stand  in  no 
better  situation  than  Fisher  would  have  done.  They  paid  noth 
ing  for  the  lard.  They  were  not  purchasers  for  value.  They 
took  it  as  security  merely  to  sell  for  Fisher's  account,  and,  unless 
reimbursed,  to  apply  the  proceeds  to  a  debt  for  previous  advances 
— for  advances  made  before  the  sale  of  the  lard  by  the  plaintiff 
to  Fisher.  All  that  can  be  said  for  them  is,  that  they  stand  in 
the  same  position  as  Fisher.  Haggerty  v.  Palmer,  6  Johns.  Ch.  R. 
437 ;  Keeler  v.  Field,  1  Paige,  812 ;  Ash  v.  Putnam,  1  Hill,  307 ; 
Acker  v.  CampbeU,  23  Wend.  872 ;  Herring  v.  Hoppock,  15  N.  Y. 
E.  (Smith)  409,  412. 

V.  Mr.  Fisher  was  insolvent  at  the  time  of  the  purchase  He 
knew  that  his  affairs  were  very  uncertain,  and  he,  immediately 
on  getting  this  lard,  and  before  payment,  turns  it  over  to  defend- 
ants as  security  for  their  previous  advances.  This  was  fraudu- 
lent   Keeler  v.  Field,  1  Paige,  812. 

Martin  &  Smiths,  for  the  respondents. 

I.  There  was  no  fraud  in  the  purchase  by  Fisher,  so  as  to  enti- 
tle the  plaintiffs  to  reclaim  the  lard  on  that  account  He  bought 
it  in  good  faith,  and  intended  to  pay  for  it  The  referee  so  finds 
as  matter  of  fact,  and  his  finding  is  sustained  by  the  evidence. 
See  Lupin  v.  Marie,  6  Wend.  77. 

II.  The  title  passed  to  Fisher  by  the  delivery,  so  as  to  give 
him  authority  to  pledge  the  property  to  the  defendants.  Smith 
v.  Lynes,  1  Seld,  42.  1.  The  proof  was  conclusive  that  no  usage 
existed  such  as  that  claimed  by  the  plaintiffs ;  but,  on  the  con- 
trary, it  was  proved  that  it  was  the  usage  to  dispose  of  the  prop- 
erty as  freely  before  payment  as  after. 

HI.  The  right  of  reclamation,  if  any  existed,  was  waived  by 
the  plaintiffs.     1.  After  the  delivery,  and  after  several  days  had 
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passed,  Fisher  paid,  and  the  plaintifls  received,  $2,000  on  account. 
2.  Fisher  made  an  assignment,  preferring  the  claim  of  the  plain- 
tiffs, to  James  Lees,  one  of  the  plaintiffs,  and  he  afterwards  paid 
to  the  plaintiffs,  and  they  received,  a  dividend  of  24  per  cent  on 
their  claim. 

By  the  Court,  Daly,  First  Judge. — The  plaintiffs  in  this  case, 
Lees  &  Waller,  sold  to  one  Fisher  312  tierces  of  lard  at  10£  cents 
per  pound,  amounting  to  the  sum  of  $9,878.91,  for  cash.  The 
lard,  at  the  time  of  the  sale,  which  was  on  the  17th  of  March, 
1856,  was  in  a  ship  lying  at  one  of  the  wharves  in  this  city.  The 
lard  was  landed  from  the  ship,  weighed  by  the  plaintiffs  upon 
the  wharf,  and  then  delivered  to  Fisher,  who,  having  sold  262 
tierces  of  it,  delivered  the  amount  sold  by  him  from  the  wharf  to 
the  various  parties  to  whom  he  had  sold  it  The  delivery  to 
Fisher  was  completed  on  the  4th  of  March,  that  is,  within  three 
days  after  the  sale;  and  of  the  fifty  tierces  remaining,  after  the 
"sale  by  him  of  the  262  as  above  stated,  six  were  sent  to  his  store, 
and  the  remaining  forty-four  tierces  were  delivered  by  Fisher, 
together  with  another  lot  of  lard,  all  being  included  in  one  invoice, 
to  the  defendants  on  the  5th  of  March,  1856,  in  pursuance  of  an 
agreement  previously  made  by  him  with  them,  by  which  they 
advanced  to  him  $10,000  in  cash,  and  $10,000  in  their  paper,  in 
consideration  of  his  depositing  with  them  lard  as  security,  to  be 
sold  by  them  on  his  account  unless  they  were  reimbursed — in 
pursuance  of  which  agreement  Fisher,  at  the  time  this  arrange- 
ment was  entered  into,  and  afterwards,  placed  in  their  hands  lard 
to  the  amount  of  nearly  $24,000  at  the  invoice  price,  of  which 
lard,  so  deposited,  these  forty-four  tierces  formed  a  part  This 
deposit  of  the  forty-four  tierces  was  made,  as  suggested,  on  the 
5th  of  March,  1856,  on  which  day  the  plaintiffs  presented  their 
bijl  to  Fisher,  containing  the  weight,  tare,  &c.,  of  the  812  tierces, 
and  left  it  for  examination,  it  being  usual  for  the  purchaser  to 
examine  the  return,  calculations,  &a,  and  compare  them  with  his 
own  figures.  Two  days  after,  the  plaintiffs'  clerk  called,  that  is, 
on  the  7th,  <wd  asked  Fisher  for  the  cash,  but  did  not  get  it.    He 
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called  the  following  day  with  the  same  result,  and  again  a  day  or 
two  after,  when  Fisher  gave  him  a  check  for  $2,000  on  account, 
Fisher  saying  that  that  was  all  that  he  could  give  that  day,  and 
which  check  was  paid,  A  day  or  two  after,  Mr.  Lees,  one  of  the 
plaintiffs,  called,  when  Fisher  gave  the  plaintiffs  a  check  for 
$5,000,  which  was  not  paid  at  presentment  On  the  11th  of 
March,  1856,  the  day  of  the  date  of  this  $5,000  check,  Fisher 
foiled ;  and,  at  2  o'clock  P.  M.  of  that  day,  executed  a  general 
assignment  to  the  plaintiff  Lees  for  the  benefit  of  creditors,  in 
which  assignment  the  sum  remaining  due  to  the  plaintiffs  Lees  & 
Waller,  for  the  lard  sold,  was  included  in  a  class  of  preferred  debts, 
upon  which  the  plaintiffii  have  reoeived  24  per  cent  from  the 
assigned  estate.  The  present  action  is  brought  by  the  plaintiffs 
Lees  &  Waller  to  recover  from  the  defendants  the  value  of  these 
forty-four  tierces,  upon  the  ground  that  no  title  to  them  ever 
vested  in  Fisher,  and  that  he  could  therefore  transfer  none  to  the 
defendants,  the  plaintiffi  having  demanded  the  forty-four  tierces, 
and  the  defendants  having  reftised  to  give  them  up. 

Upon  this  state  of  facts,  the  referee  has  found  that  the  plaintiffii 
parted  with  the  title  and  ownership  of  the  forty-four  tierces,  and 
I  think  he  was  justified,  by  the  evidence,  in  so  finding.  This 
was  a  sale  of  a  large  quantity  of  merchandise  for  cash.  The  gen- 
eral rule  deduced  by  the  elementary  writers,  from  the  cases  that 
have  been  determined,  is,  that  where  no  time  is  fixed  for  pay- 
ment, payment  and  delivery  are  to  be  simultaneous  acts,  and  the 
seller  is  not  bound  to  deliver  until  payment  is  tendered.  Story 
on  Cont  §  808 ;  2  Kent's  Com.  496.  This  rule  will  apply  very 
well  upon  the  sale  of  a  single  chattel,  as  in  the  case  put  to  illus- 
trate it  in  Shephard's  Touchstone,  224 — the  sale  of  a  horse ;  but 
it  is  scarcely  applicable  in  the  sale  of  a  large  quantity  of  merchan- 
dise, the  delivery  of  which  may  occupy  considerable  time,  and  in 
which  some  time  must  also  intervene  to  enable  the  buyer  to 
ascertain  the  correctness  of  the  weights,  to  adjust  the  tare  upon 
the  different  packages,  and  generally  to  ascertain  the  quality  and 
condition  of  the  merchandise  received.  As  a  matter  of  necessity, 
therefore,  a  custom  has  grown  up  in  this  city,  in  the  sales  of 
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merchandise  in  quantity,  and  which  was  proved  before  the  referee, 
of  allowing  from  a  week  to  ten  days  for  this  purpose,  during 
which  period  no  interest  is  charged  upon  the  sale  by  the  seller. 
It  was  further  proved,  that  when  the  buyer  has  received  the 
goods,  he  has,  by  the  custom,  full  control  of  them ;  and  that  it  is 
the  universal  custom  for  the  buyer  to  sell  them  freely  during  this 
time,  as  well  before  payment  as  after,  though  it  would  seem  that, 
if  the  goods  were  sold  to  a  stranger,  it  is  not  the  custom  to  deliver 
until  the  price  is  paid,  unless  the  buyer  is  well  satisfied  about 
him.  The  parties  in  this  case  must  be  regarded  as  having  con- 
tracted with  reference  to  this  usage.  There  is  nothing  in  the 
case  to  show  that  they  did  not.  Fisher  was  not  a  stranger.  He 
was  a  merchant  doing  business  in  this  city  at  84  Broad  street 
According  to  the  witness,  his  business  was  buying  to  sell  again, 
and  he  had  dealt  with  the  plaintiffs'  house,  and  their  predecessors, 
since  the  house  was  formed,  more  or  leas  for  four  or  five  years, 
the  plaintiffs  having  frequently  sold  lard  to  him  before.  There 
was  no  fraud — no  pretence  that  he  had  wrongfully  obtained  the 
possession  of  the  merchandise  by  any  device  or  fraudulent  repre- 
sentation. It  was  a  fair  sale  in  the  ordinary  course  of  business. 
He  had  a  large  amount  of  property  at  the  time,  in  this  city  and 
in  Europe,  amounting  to  from  $160,000  to  $175,000.  He  bad 
not,  at  the  time,  as  he  testified,  any  reason  to  suppose  that  he 
would  not  be  able  to  pay  for  this  lard,  and  his  failure  within  a 
week  after  the  delivery  of  it,  that  is,  on  the  11th  of  March,  1856, 
up  to  which  period  he  continued  all  his  payments,  was  occasioned 
by  advices  from  Europe,  on  the  10th,  of  a  large  loss  upon  a  sale 
of  lard  there — lard  having  depreciated  in  consequence  of  the  con* 
firmation  of  the  news  of  peace  between  Russia  and  the  allied 
powers,  which  created  a  panic  in  the  public  mind  in  relation  to 
lard  and  tallow,  of  the  first  of  which  he  appears  to  have  been  a 
heavy  holder. 

There  was,  then,  in  this  case,  a  surrender  of  the  merchandise 
into  the  possession  of  the  buyer,  induced  by  no  fraud,  and  unac- 
companied by  any  condition  that  he  should  not  have  the  right  to 
sell  and  dispose  of  it  until  lie  pail  the  price.     The  law  in  respect 
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to  a  conditional  delivery  upon  the  sale  of  goods  is  very  well  stated 
by  Vice-chancellor  MoCoun  in  Buck  v.  Grimshaw,  (1  Edw.  Ch. 
R  146) :  "  Whether  a  sale  and  delivery  be  conditional  or  not, 
depends  upon  the  particular  facts  and  circumstances  of  each  case. 
It  may  be  the  subject  of  express  stipulation  in  the  contract  of  sale, 
or  a  matter  of  subsequent  agreement  when  the  delivery  is  made ; 
or  it  may  be  inferred,  from  the  course  of  the  transaction  and  the 
usage  of  a  particular  trade,  that  the  vendor  did  not  intend  to 
make,  or  the  vendee  to  receive,  an  absolute  and  unconditional 
delivery.  But  the  condition  must  be  made  to  appear  as  matter 
of  evidence,  otherwise  the  legal  presumption  would  follow,  from 
the  fact  of  the  purchasers  being  in  the  actual  possession  of  the 
goods,  that  the  delivery  was  an  absolute  one."  In  Smith  v.  Lynes, 
(1  Seld.  41),  Paige,  J.,  referring  to  a  sale  of  goods  on  condition 
of  being  paid  for  on  delivery  in  cash  or  commercial  paper,  de- 
clares that  "  the  vendor,  to  avoid  a  waiver  of  the  condition  of 
sale,  must  either  refuse  to  deliver  the  goods  without  performance 
of  the  condition,  or  ho  must  make  the  delivery,  at  the  time,  qualified 
and  conditional?— citing  Lupin  v.  Marie,  6  Wend*  81,  and  other 
adjudged  cases  determining  this  to  be  the  law ;  and  all  the  cases 
relating  to  conditional  delivery  are  to  the  effect  that  it  must  ap- 
pear, from  the  circumstances,  that  it  was  the  intent  of  the  parties 
that  the  delivery  should  be  conditional — that  is,  that  the  property 
should  not  vest  in  the  buyer ;  that  he  should  not  have  the  right 
to  use  or  dispose  of  it  until  he  had  complied  with  the  condition 
upon  which  it  was  sold.  Hussey  v.  Thornton,  4  Mass.  405 ;  WJvit- 
weU  v.  Vincent,  4  Pick.  449 ;  Keeler  v.  Field,  1  Paige,  812 ;  Furniss 
v.  Holt,  8  Wend.  256 ;  Haggerty  v.  Palmer,  6  Johns.  Ch.  H.  437; 
Russell  v.  Minor,  22  Wend.  664 ;  Mills  v.  Hdllock,  2  Edw.  Ch.  R 
652 ;  Oopeland  v.  Bosquet,  4  Wash.  C.  R.  588 ;  2>'  Wolf  v.  Babbet, 
4  Mason,  294 ;  Barret  v.  Pritchard,  2  Pick.  512 ;  Buck  v.  Grimshaw, 
supra;  Bishop  v.  ShiUto,  2  B.  &  Aid.  829,  note.  Where  there  is 
nothing  in  the  circumstances  to  show  that  the  delivery  was  thus 
qualified,  the  mere  fact  that  the  sale  was  for  cash  will  not,  of 
itself  be  sufficient  to  warrant  the  legal  inference  that  the  deliv- 
ery is  conditional,  and  that  no  title  is  intended  to  pass  to  the 
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buyer  until  the  cash  is  paid.  This  was  expressly  determined  in 
Chapman  &  Schoolcraft  v.  Lathrop,  (6  Cow.  110),  in  which  it  was 
held  that,  where  goods  are  sold  upon  the  condition  that  they  are 
to  be  paid  for  in  cash,  and  they  are  delivered  without  payment, 
the  property  passes,  and  the  condition  is  waived.  In  that  case, 
a  quantity  of  merchandise  was  sold  for  cash,  and  delivered.  The 
next  day  payment  was  demanded,  and  the  buyer  offered  a  note 
endorsed  by  the  seller,  and  the  residue  in  cash,  which  the  seller 
refused  to  receive.  A  fortnight  alter  the  property  was  demanded, 
but  the  buyer  refused  to  give  it  up.  The  seller  brought  trover, 
and  it  was  held,  upon  the  grounds  above  stated,  that  he  could 
not  recover;  that  the  property  passed  to  the  buyer,  and  that  the 
plaintiff's  remedy  was  an  action  for  the  price.  To  the  same  effect 
was  Haswell  v.  Hunt,  cited  in  Tooke  v.  HoUingworth,  5  Term  R. 
231.  A  parcel  of  tobacco  was  sold,  to  be  paid  for  in  ready  mo- 
ney. The  plaintiff's  servant  delivered  it  without  any  order  from 
his  master  to  demand  the  money,  and  it  was  held  that  the  title 
was  vested  in  the  buyer,  who  had  become  a  bankrupt  on  the  day 
when  the  tobacco  was  delivered.  My  conclusion,  from  the  au- 
thorities, is,  that  in  a  cash  sale  to  a  solvent  buyer,  where  there  is 
no  fraud,  no  art  or  device  used  to  obtain  possession,  but  the  goods 
are  voluntarily  delivered  in  the  usual  and  ordinary  course  of 
business,  that  the  title  passes  to  the  buyer  by  the  act  of  delivery, 
and  that  he  has,  with  the  possession,  the  right  of  immediate  dis- 
position, unless  there  are  circumstances  indicating,  and  clearly 
showing,  that  the  intent  was  that  the  delivery  should  be  merely 
conditional — that  no  title  should  pass  until  the  cash  was  paid; 
and  that  it  rests  with  the  party,  who  claims  such  to  have  been 
the  fact,  to  establish  and  make  it  out.  The  cases  cited  by  the 
appellant  do  not  conflict  with  this  doctrine.  In  Leven  v.  Smith 
(1  Demo,  571,)  the  plaintiff  instructed  their  clerk  not  to  deliver 
the  goods,  unless  upon  payment  of  the  money.  He  took  the 
goods,  consisting  of  several  packages  of  shoes,  to  the  defendant's 
store,  with  the  bill.  The  packages  were  compared  with  the  bill, 
were  found  to  be  correct;  and  the  defendant  offered  the  clerk  a 
note  of  the  plaintiffs',  and  eight  dollars  in  cash,  in  payment.  The 
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clerk  declined  to  receive  the  note,  but  said  be  would  see  the 
plaintiff,  and  take  his  directions.  He  accordingly  left,  was  abeent 
but  four  or  five  minutes,  when  he  returned  with  the  plaintiff's 
answer  that  he  would  not  receive  payment  in  that  way,  and  with 
instructions  to  take  back  the  goods.  The  clerk  demanded  the 
return  of  the  goods  or  the  payment  of  the  bill  in  money,  which 
the  defendant  refused.  It  was  held  that  the  plaintiff  might  main- 
tain replevin ;  and  it  was  very  clear,  in  that  case,  that  there  was 
an  intention,  on  the  part  of  the  plaintiff,  not  to  deliver  unless  the 
money  was  paid.  The  decision  was  in  conformity  with  Bishop 
v.  Shilito,  (2  Barn.  &  Aid.  831,  note),  in  which  it  was  held  that  if 
a  tradesman  sell  goods  to  be  paid  for  on  delivery,  and  his  servant, 
by  mistake,  delivers  them  without  receiving  the  money,  the  trades- 
man,  after  a  demand  and  refusal,  may  maintain  trover  against  the 
purchaser.  In  Van  Neste  v.  Conover  (5  How,  Pr.  148,)  the  sale 
was  for  cash,  payable  on  delivery. — Edmonds,  J.,  says :  "  The 
agreement  was  very  precise  that  the  corn  was  to  be  paid  for  on 
delivery ;  and,  unlets  so  paid  for,  was  not  to  become  the  property  of 
the  defendant  Of  course,  if  such  was  the  agreement,  the  delivery 
was  conditional,  and  there  was  no  waiver,  the  bill  having  been 
presented  with  the  delivery  of  the  last  pared,  and  payment  de- 
manded the  following  day."  In  Draper  v.  Jones  (11  Barb.  288,) 
the  sale  was  not  complete.  The  terms  were  not  finally  adjusted. 
The  goods  were  delivered  with  the  understanding  that  they  would 
be  sold  at  a  credit  of  four  months,  upon  security  satisfactory  to 
the  sellers,  and,  until  it  was  ascertained  what  security  would  be 
satisfactory  to  them,  there  was  no  sale,  thoagh  the  goods  had 
been  delivered.  The  minds  of  the  parties  had  not  met  The 
contract  was  not  concluded.  It  was  open  for  the  buyer  to  pro- 
pose, and  for  the  sellers  to  determine  whether  they  would  receive 
what  should  be  proposed  by  him  as  the  security ;  and,  before 
that  could  be  ascertained,  and  while  the  oontraet  was  in  this  un- 
settled state,  the  defendant  failed.  It  was  very  clear,  in  such  a 
case,  that  he  acquired  no  title.  In  Aguirre  v.  Allen,  (10  Barb.  76), 
which  was  in  affirmance  of  a  judgment  rendered  in  this  court, 
the  question  here  considered  did  not  arise— the  goods,  in  that  case, 
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were  paid  for;  and  Acker  v.  Campbell  (28  Wend.  872,)  was  de- 
cided upon  the  ground  of  fraud :  while,  in  Herring  v.  Hoppock, 
(15  N.  Y.  B.  409),  there  waa  an  express  stipulation,  in  writing, 
that  Herring  was  not  to  part  with,  nor  were  the  buyere  to  acquire, 
any  title  to  the  safe  until  the  note,  given  for  the  purchase  money, 
was  fully  paid.  If  the  agreement  had  been  drawn  in  view  of  all 
the  authorities,  it  could  not  have  been  more  precise. 

In  all  these  cases,  therefore,  the  intention  to  make  the  delivery 
conditional  is  plainly  inferable  from  the  circumstances,  while  in 
this  case  there  is  nothing  from  which  any  such  intention  could 
be  inferred.  Fisher  and  the  plaintiff  were  both  doing  business  in 
the  city  of  New  York,  and,  in  making  this  sale,  they  must  be  re- 
garded as  contracting  with  reference  to  a  usage  prevailing  here, 
when  nothing  appears  denoting  a  different  or  contrary  intention. 
By  that  usage  it  is  customary  for  the  buyer  to  sell  and  dispose 
of  what  he  buys  immediately  upon  receiving  it,  without  waiting 
until  it  is  paid  for,  which  is  illustrated  in  this  case  by  Fisher  dis- 
posing of  five-sixths  of  this  lard,  in  the  course  of  its  delivery,  to 
various  purchasers,  delivering  their  respective  parcels  to  them 
on  the  wharf  where  he  received  it  That  such  a  usage  should 
prevail  in  a  great  commercial  mart,  where  merchandise  is  con- 
stantly changing  hands,  is  manifest.  Goods  must  be  constantly 
bought,  predicated  upon  orders  received  for  them,  or  where  the 
buyer,  contemporaneous  with  their  purchase,  has  arranged  for 
their  resale,  in  which  he  becomes  a  mere  conduit  iu  their  trans- 
fer to  other  purchasers.  It  would  be  a  serious  clog  upon  the 
facility  of  commercial  transactions,  if  solvent  buyers  for  cash 
were  precluded  from  making  any  disposition  of  the  goods  de- 
livered to  them,  until:  they'  had  arranged  and  paid  for  them.  It 
must  frequently  be  the  case,  that  the.  agreement  of  the  buyer  to 
pay  tash  is  founded  upon  his  ability  to  dispose  of  them  to  ano- 
ther for  cash  at  a  profit,  and  in  which  the  cash  received  on  the 
resale  is  relied  upon  as  the  fund  for  the  payment  of  the  original 
purchase.  The  law  goes  far  enough  when  it  holds  that  no  title 
is  acquired  by  delivery  where  the  possession  is  obtained  by 
fraud,  and  recognizes  the  right  of  the  seller  to  impose,  as  a  con- 
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dition,  that  no  title  shall  be  acquired  by  the  buyer  by  delivery, 
until  the  price  is  paid,  as  well  as  the  vendor's  right,  in  case  of 
insolvency,  to  stop  the  goods  in  transitu,  before  the  delivery  is 
complete.  Beyond  this,  full  effect  should  bo  given  to  any  com- 
mercial usage  which  recognizes  the  right  of  property  as  in  the 
buyer,  xvhere  it  is  voluntarily  delivered  to  him,  untainted  by 
fraud  and  untrammeled  by  conditions,  whether  it  be  what  is 
termed  a  cash  sale,  or  a  sale  upon  time.  It  is  much  better  to 
rely  upon  and  give  effect  to  those  usages  which  have  sprung  up 
as  the  fruit  of  the  experience  of  those  engaged  in  the  conduct 
and  management  of  business,  the  utility,  propriety,  and  necessity 
of  which  is  manifest  from  their  general  recognition,  than  to  de- 
vise rules  for  the  disposition  of  commercial  cases  which  have  not, 
like  the  former,  the  test  of  experience.  If,  then,  the  plaintiff 
delivered  the  lard  to  Fisher  with  the  mutual  understanding,  in- 
ferable  from  the  usage,  that  he  was  at  liberty  to  sell  and  dispose 
of  it,  which,  as  respects  the  greater  part  of  it,  it  appears  that  he 
did  as  socn  as  it  was  delivered  to  him,  they  transferred,  and  meant 
to  transfer,  the  title.  The  right  to  dispose  of  it  before  payment 
necessarily  implies  that  the  property  was  in  him,  and  that  they 
looked  to  and  relied  upon  his  personal  responsibility  for  pay- 
ment. 

If  any  doubt  could  exist,  it  is  removed  by  the  ground  upon 
which  the  referee  placed  his  decision,  that  they  afterwards  accepted 
part  of  the  purchase  money.  If  a  sale  is  conditional,  the  seller 
is  bound  to  exact  the  performance  of  the  condition,  either  at  the 
time  of  the  delivery,  or  within  a  very  short  time  afterwards,  or 
he  will  be  deemed  to  have  waived  it  Lupin  v.  Marie,  6  Wend. 
77;  Mils  v.  Bullock,  3  Edw.  Ch.  R  862;  Furniss  v.  Holt,  8 
Wend.  247;  Hennequin  v.  Sands,  25  Wend.  641;  Oangus  v. 
Ennis,  2  Mason,  286.  That  this  was  not  such  a  sale,  is  apparent 
from  the  plaintiffs'  accepting  $2,000  of  the  purchase  money  five 
days  after  the  delivery,  and  after  two  demands  had  been  made 
for  payment  That  very  materially  changed  the  position  of  the 
parties  as  respects  the  right  of  reclamation,  even  if  the  delivery 
had  been  conditional.    If  the  condition  is  not  performed,  the 
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seller  may  reclaim  the  property,  and,  upon  demand  and  refusal, 
may  maintain  an  action  for  the  wrongful  detention.  Levin  v. 
Smith,  1  Denio,  571 ;  Hennequin  v.  Sands,  25  Wend.  640  ;  Her 
ring  v.  Hoppock,  15  N.  Y.  R.  409.  To  place  themselves  in  a 
position  to  maintain  such  an  action,  the  plaintiffs  would  have  to 
return,  or  offer  to  return,  the  $2,000  they  had  received.  This 
they  did  not  do,  or  offer  to  da  On  the  contrary,  they  not  only 
kept  the  money,  but,  within  two  days  after  it  was  paid,  Fisher 
made  an  assignment  of  all  his  property  for  the  benefit  of  credit- 
ors to  one  of  the  plaintiffs,  in  which  assignment  the  residue  of 
the  purchase  money,  $7,878.91,  was  included  in  a  list  of  pre- 
ferred debts,  as  a  debt  due  and  owing  by  Fisher  to  then}, 
and.  upon  which  they  have  received  a  dividend  of  24  per  cent 
All  these  acts  are  wholly  inconsistent  with  the  existence  of  a 
right  on  the  part  of  the  plaintiffs  to  reclaim  from  Fisher  the 
312  tierces  of  lard,  upon  the  ground  that  the  delivery  was  con- 
ditional, and  the  condition  has  not  been  performed,  but  are 
reconcilable  only  upon  the  assumption  that  the  transfer  of  the 
property  to  him  was  absolute.  It  is  suggested  to  us  that  the 
plaintiff  Waller  cannot  be  affected  by  the  assignment  to  his  part- 
ner Lees,  which  was  made  to  Lees  individually ;  but  the  acts  of 
either  party,  so  far  as  they  relate  to  or  affect  this  transaction^ 
may  be  looked  to  when  the  object  is  to  ascertain  the  intent  with 
which  the  property  was  delivered  by  the  firm  to  Fisher.  It  is 
said  by  Wager,  Senator,  in  Russell  v.  Minor,  (22  Wend.  670), 
as  the  result  of  his  examination  of  the  authorities,  "  that  the* 
property  will  be  considered  as  passing  whenever,  from  the  cir  , 
cumstances  proved,  the  party  might  be  considered  as  trusting  to 
the  ability  and  readiness  of  the  vendee  to  perform  the  agreement 
on  his  part,  and  had,  therefore,  waived  his  right  to  insist  upon 
strict  payment  or  performance,  on  the  part  of  the  vendee,  as  a 
condition  to  passing  the  title."  The  evidence  before  the  referee, 
in  my  judgment,  established  such  a  case,  and  his  report  should 
be  confirmed. 

Judgment  affirmed. 

Vol.  II.  12 
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Where  the  evidence  Is  conflicting,  the  fading  of  the  justice  will  not  be  disturbed  on 
appeal  from  a  district  court,  unless  the  evidence  against  the  finding  so  greatly  pre- 
ponderates as  to  warrant  the  presumption  of  corruption,  bias,  or  partiality. 

It  is  not  enough,  in  such  a  case,  to  warrant  a  reversal  of  the  judgment,  that  the  court 
may  be  of  opinion  that,  as  the  evidence  appears  on  paper,  they  would  have  found 
differently. 

Appeal,  by  plaintiff  from  a  judgment  of  the  First  District 
Court.  The  action  was  brought  by  the  plaintiff,  as  assignee  of 
one  S.  F.  Moesman,  who  kept  a  bullion  office.  The  defendant 
is  proprietor  of  a  hotel,  and  W.  S.  Bennett  was,  in  January,  1858, 
his  bookkeeper  and  bartender.  Mossman  testified  that  he  was  in 
the  habit  of  supplying  the  defendant  with  change,  and  in  Janu- 
ary, 1858,  delivered  $100  worth  to  Bennett,  taking  from  him  a 
due  bill  in  these  words: 

"New  York,  January  28th,  1858. 
$100.00.       Due  T.  Mossman,  one  hundred  for  change. 
[Signed]  R.  French, 

W.  &  B.w 

The  signature  was  in  the  handwriting  of  Mr.  Bennett  Mr. 
Mossman  testified  that  he  was  referred,  by  the  defendant,  to  Mr. 
Bennett  as  the  proper  person  to  whom  to  give  the  change ;  and 
that  Bennett  told  him,  in  the  defendant's  presence,  that  he  was 
authorized  to  sign  the  defendant's  name.  The  defendant  denied 
t.iat  ho  had  been  accustomed  to  get  change  from  Mossman ;  averr- 
ed that  Bennett  was  never  authorized  to  get  the  money  on  his 
account,  and  had  in  fact  used  the  money  for  himselfl  The  justice 
rendered  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Bogardus  &  Brown,  for  the  appellant 

A.  Woodman^  for  the  respondent 

Brady,  J. — A  perusal  of  the  testimony  in  this  case  shows  it 
to  be  conflicting.    In  such  cases  the  finding  cannot  be  disturbed. 


NEW  YORK— DECEMBER,  186a  179 

Solomon  v.  Wans. 

n  •  " 

unless  the  evidence  against  it  so  greatly  preponderates  as  to  war* 
rant  the  inference  of  bias,  corruption,  or  partiality,  even  although 
the  court  may  be  of  opinion,  as  the  evidence  appears  on  paper,  that 
they  should  have  found  differently.  Massetd  v.  The  N.  Y.  <k  Ear- 
fan  BR.  Cb.,  8E.D.  Smith,  98. 
Judgment  affirmed 


Aabon  Solomon  v.  Abraham  Waas,  akd  Maria  Waas  his 

Wipe. 

Prior  to  the  Code,  a  husband  might  be  arrested  for  a  tort  committed  by  his  wife,  was 
bound  to  put  in  bail  for  both,  and  after  judgment  she  might  be  charged  in  execu- 
tion with  him;  but  if  arrested  before,  she  would  be  discharged  upon  proof  of  her 
coverture. 

The  law  in  this  respect  has  not  been  changed  by  the  provisions  of  the  Code.    , 

An  agent  to  whom  goods  are  entrusted  to  sell  upon  commission,  who  afterwards 
claims  to  have  bought  them  from  the  principal,  and  upon  that  ground  refuses  to 
give  the  principal  sir/  account  of  what  he  has  done,  or  to  return  the  goods,  may 
be  treated  as  having  converted  them. 

Where  the  right  to  arrest  the  defendant  is  derived  from  the  nature  of  the  action— 
&  g.,  where  the  action  is  against  an  agent  for  the  conversion  of  goods  delivered  to 
him  to  sell  upon  commission— the  defendant  wiH  not  be  allowed,  upon  a  motion 
to  discharge  from  arrest,  to  introduce  affidavits  to  prove  that  no  cause  of  ac- 
tion exists* 

Anonymous  case  (2  Duer,  613,)  and  Tracy  v.  Ldand  (2  Bandf.  ^9,)  examined  and 
disapproved.  / 

Appeal  from  an  order  at  special  term  vacating  an  order 
of  arrest  The  plaintiff  is  the  general  assignee,  for  the  bene- 
fit of  creditors,  of  Marianna  and  Elizabeth  De  Young,  and 
brought  this  action  to  recover  for  goods  alleged  to  have  been 
entrusted  by  the  De  Youngs  to  the  defendant  Maria  Waas,  as 
their  agent,  to  be  sold  upon  commission.  The  plaintiff  obtained 
an  order  for  the  arrest  of  the  defendant  Abraham  Waas.  This 
order  was  based  chiefly  upon  the  affidavit  of  Marianna  De  Young, 
in  which  she  alleged  that  she  and  Elizabeth  De  Young  delivered 
to  Maria  Waas,  as  agent  of  the  De  Youngs,  certain  laces,  em- 
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broideries,  Ac.,  worth  $470.57,  to  be  sold  on  commission ;  that 
Maria  Waas  was  such  agent  for  a  long  period,  with  the  assent  of 
her  husband ;  that  the  deponent  afterwards  demanded  the  goods, 
or  the  proceeds  of  them,  from  defendants,  but  they  refused  to  de- 
liver them,  the  defendant  Maria  saying  she  had  bought  them,  and 
could  not  settle  for  them,  and  she  had  nothing  to  settle  for.  The 
assignment  of  the  claim  to  the  plaintiff,  and  a  demand  by  him, 
were  also  shown. 

The  defendant  Abraham  Waas  moved,  at  special  term,  to  va- 
cate the  order  of  arrest  obtained  against  him.  The  motion  was 
granted ;  and,  from  the  order  entered  thereon,  the  plaintiff  now 


John  A.  Godfrey %  for  the  appellant 

Edmon  Blanhnan,  for  the  respondent. 

L  The  plaintiff  was  not  entitled  to  an  order  of  arrest  against 
either  of  the  defendants  in  the  first  instance!  because,  1.  In  an 
action  against  husband  and  wife,  for  a  tort  committed  by  the 
wife,  neither  defendants  can  be  arrested.  8  How.  Pr.  B.  134 ; 
1  Duer,  613.  2.  That  by  the  common  law,  a  married  woman  is 
exempt  from  arrest  (or  mesne  process)  in  all  cases  whatever. 
Code  1857,  p.  238,  note  C.  3.  The  Code  does  not  authorize  the 
arrest  of  the  husband,  in  any  action  founded  on  the  contract  or 
tort  of  the  wife.  8  How.  Pr.  E.  134;  1  Duer,  613;  Tract/  v. 
Leland,  3  Code  Rep.  47 ;  2  Sandford,  729. 

II.  The  question,  upon  a  motion  to  vacate  an  order  of  arrest, 
is  whether,  upon  the  whole  case,  as  made  by  the  affidavits  on 
both  sides,  the  court,  if  called  upon  to  act  upon  the  application 
as  res  nova,  would  grant  the  order  of  arrest  If  it  would,  then 
the  motion  to  vacate  should  be  denied.  But  if,  after  hearing 
both  parties  upon  the  question,  it  should  appear  that  a  case  for 
arrest  has  not  been  made  out,  the  order  should  be  vacated*  Cha* 
pin  v.  Seeky,  13  How.  493. 

By  the  court,  Daly,  First  Judge. — A  man  is  answerable  to  a 
third  person,  at  the  common  law,  for  acts  or  injuries  done  by  his 
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wife,  if  they  afford  ground  for  a  civil  action.  Heard  v.  Briscoe^ 
5  Car.  &  P.  484.  The  wife,  during  the  existence  of  coverture, 
cannot  be  arrested  upon  mesne  process.  To  use  the  language  of 
Blackstone,  by  marriage  the  husband  and  wife  became  one  per- 
son in  law,  that  is,  the  very  being,  or  legal  existence  of  the  wo- 
man, is  suspended  during  the  marriage ;  incorporated  or  consoli- 
dated into  that  of  the  husband.  1  Bl.  Com.  442.  Such  being 
the  legal  effect  of  the  relation,  the  liability  of  the  husband  for  the 
wife's  tort  or  quasi  delict,  to  quote  the  language  of  Mr.  Macqueen, 
"  stands  upon  a  principle  of  necessity,  as  well  as  justice.  For  the 
wife  alone  cannot  be  sued  in  such  a  case,  and  if  the  husband 
were  also  protected  from  responsibility,  the  injured  party  would 
be  entirely  without  redress."  Macqueen  on  Husband  and  Wife, 
part  1,  p.  127.  As  the  law  stood  in  this  state  prior  to  the  Code, 
a  husband  might  be  arrested  for  a  tort  committed  by  his  wife^ 
and  was  bound  to  put  in  bail  for  both.  After  judgment,  she 
might  be  charged  in  execution  with  her  husband,  but^if  arrested 
before  judgment,  she  would  be  discharged  upon  proof  of  her  co* 
verture,  and  on  filing  common  bail.  Cornish  v.  Marks,  6  Mod* 
17;  1  Id.  8;  Ventris,  49;  Croohes  v.  Fry,  1  Bar.  &  Aid.  165; 
Taylor  v.  Whitaker,  2  Dow.  &  By.  225 ;  Clark  v.  Norris,  1  H.  BL 
235 ;  Russell  v.  Buchanan,  6  Price,  189 ;  Rangstaff  v.  Rain,  1 
Wik  149 ;  PiUs  v.  Miller,  Strg.  1167 ;  Finch  v.  Duddin,  Id.  1287 ; 
Berriman  v.  Gilbert,  Barnes,  208 ;  Graham's  Prack  (2d  ed.)  127 ; 
1  Tidd's  Pract.  (9th  Lond.  ed.)  194 ;  see,  also,  Ivins  v.  Butler,  7 
Ellis  k  BL  159. 

Is  there  anything  in  the  Code  that  has  changed  the  liability 
of  the  husband  to  be  arrested  for  the  tort  of  the  wife?  In  an 
anonymous  case  in  2d  Duer  (618,)  Judge  Campbell  is  reported 
to  have  been  of  opinion  that  the  Code,  "  in  its  reasonable  construc- 
tion," does  not  authorize  the  arrest  of  the  husband  in  any  action 
founded  solely  upon  the  contract  or  tort  of  the  wife.  The  action 
was  assault  and  battery  committed  by  the  wife,  and  he  dis- 
charged the  husband  from  arrest,  it  is  said,  after  consultation 
with  the  other  judges,  who  approved  his  decision.  It  would 
have  been  more  satisfactory  if  an  opinion  had  been  given,  and 
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the  part  or  parts  of  the  Code  indicated  or  pointed  out  which  ad- 
mitted of  or  warranted  this  construction.  To  saj  that  the  Code, 
11  in  its  reasonable  construction,"  has  changed  the  law,  and  taken 
away  a  right  that  existed  before,  without  naming  or  pointing 
to  the  section,  provision,  or  language  that  has  had  that  effect,  is, 
to  say  the  least  of  it,  a  very  loose  way  of  determining  a  very  im- 
portant question.  A  plaintiff  had  the  right,  before  the  Code,  to 
arrest  the  husband  for  a  tort  committed  by  the  wife,  and  he  has 
that  right  stall,  (2  Kent's  Com.  149 ;  Reeve's  Dom.  Bel.  72),  unless 
the  Code  has  abrogated  it,  or  taken  it  away.  I  find  no  provision 
in  the  Code  touching  the  subject,  or  which,  by  the  most  liberal 
construction,  could  be  regarded  as  changing  the  law.  It  has 
not  changed  the  legal  relation  of  man  and  wife.  They  are  not 
the  less  one  person  in  the  law  now,  than  they  were  before. 
For  the  tort  of  the  wife,  the  husband  can  still  be  sued.  He  is 
a  necessary  party,  for  she  cannot  be  sued  alone.  Code,  §  114; 
Boach  v.  Quick,  9  Wend.  288.  Both  are  chargeable  for  a  wrong 
done  by  the  wife,  and  both  must  be  joined  as  defendants. 
Comyn's  Digest,  tit  Pleader,  2  A  3 ;  Mariel  v.  Fiesta^  2  E.  D. 
Smith,  91 ;  Beeve's  Dom.  Bel.  69.  Nor  can  they  even  plead 
separately ;  both  must  join  in  the  plea.  Tampian  v.  Neioxm 
and  wife,  Yelv.  210.  He  is,  therefore,  a  necessary  defendant 
in  the  action,  and,  as  the  wife  never  could  be  arrested,  the  179th 
section,  which  declares  that  the  defendant  may  be  arrested  where 
the  action  is  for  injuring,  or  for  wrongfully  taking,  detaining,  or 
converting  property,  must  be  applicable  to  him.  The  only  pro- 
vision that  has  any  bearing  upon  the  subject,  is  that  part  of  sec- 
tion 179  which  declares  that  no  female  shall  be  arrested  in  any 
action,  except  for  a  wilful  injury  to  person,  character,  or  prop- 
erty, which  did  not  materially  change  the  law,  the  Revised  Stat- 
utes of  1829  having  provided  that  no  female  should  be  impris- 
oned in  any  civil  action  founded  upon  contract,  (2  Bev.  Stat  428); 
and  the  provision  of  section  114,  that  when  a  married  woman  is 
a  party,  her  husband  must  be  joined  with  her,  so  far  as  it  affects 
this  question,  was  merely  affirmatory  of  the  existing  law.  I  am 
utterly  at  a  loss  to  conceive  upon  what  ground  or  reason  the 
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judges,  in  the  case  referred  to,  came  to  the  conclusion  that  the 
Code,  "  in  its  reasonable  construction,"  had  made  this  important 
change;  and,  though  entertaining,  as  I  should  do,  the  highest 
respect  for  an  opinion  approved  by  all  the  members  of  a  court, 
I  cannot  surrender  my  own  judgment,  and  assent  to  it,  where  I 
find  no  provision  in  the  Code,  and  am  referred  to  none,  which 
warrants  or  authorizes  it. 

This  action  is  for  the  wrongful  conversion  of  property  by 
Maria  Waas,  the  wife  of  the  defendant  Abraham  Waas: — to  re* 
cover  the  value  of  certain  laces,  embroideries,  and  other  goods 
belonging  to  the  plaintiff's  assignors,  Marianna  and  Elizabeth  De 
Young,  entrusted  by  them  to  Mrs.  Waas  to  sell,  as  their  agent, 
upon  commission,  which  goods,  or  the  proceeds,  the  defendants, 
upon  demand,  have  refused  to  deliver  to  the  plaintifls.  It  does  • 
not  appear  upon  what  ground  the  judge  below  discharged  the 
order  of  arrest.  From  the  points  and  authorities  handed  in  upon 
this  appeal,  it  would  seem  to  have  been  upon  the  ground,  above 
referred  to,  that  a  husband  cannot  now  be  arrested  for  a  tort 
committed  by  the  wife.  There  is  another  ground  suggested  in 
the  points,  upon  the  authority  of  a  decision  of  Justioe  Masost, 
{Tracy  v.  Leland,  2  Sandf.  S.  C.  729),  that  the  wilful  injury  to 
property,  for  which  the  arrest  of  a  female  is  allowed  by  the  Code, 
is  a  physical  injury,  such  as  breaking  it  to  pieces,  or  otherwise 
damaging  it  intentionally,  whereby  its  value  is  lessened  or  de* 
stroyed.  Though  I  do  not  concur  in  the  conclusion  arrived  at 
in  Tracy  v.  Leland,  I  do  not  consider  it  necessary  to  examine 
the  question  involved  in  that  decision,  as  I  cannot  see  how  the 
point  could  affect  the  determination  of  this  motion,  as  the  ques- 
tion here  is  not  the  right  to  arrest  the  wife,  but  the  husband. 

The  only  remaining  question,  is  the  general  cause  of  action 
sworn  to  in  the  affidavit  upon  which  the  husband,  Abraham 
Waas,  was  arrested;  and  upon  that  point  I  suppose  that  an 
agent  to  whom  goods  are  entrusted  to  sell  upon  a  commission, 
who  afterwards  claims  to  have  bought  them  from'his  principal, 
and  upon  that  ground  refuses  to  give  his  principal  any  account 
of  what  he  has  doce,  or  to  return  the  goods,  may  be  treated  as 
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having  converted  them.  Such  a  case,  against  the  wife,  is  made 
out  by  the  affidavit  upon  which  the  husband  was  arrested.  An 
affidavit  of  Mrs.  Waas  was  read  upon  the  motion,  denying  that 
she  was  employed  as  agent,  and  averring  that  she  bought  the 
goods;  but  this  affidavit  could  not  be  received  to  disprove  the 
cause  of  action.  We  have  held,  in  Gdler  v.  Seizas,  (4  Abbott, 
108  ;  affirmed  at  general  term),  that  wh$re  the  right  to  arrest  is 
derived  from  the  nature  of  the  action,  that  the  defendant  will  not 
be  allowed,  upon  a  motion  to  discharge  from  arrest,  to  introduce 
affidavits  to  show  that  no  cause  of  action  exists.  That  would  be 
trying  the  action  upon  affidavits  on  a  collateral  proceeding,  which 
the  court  will  never  do. 
Order  appealed  from  reversed. 


William  A.  Sale,  Jr.  v.  John  Darragh. 

It  is  not  necessary,  in  order  to  take  a  sale  of  goods  out  of  the  Statute  of  Frauds,  that 
the  delivery  and  acceptance  of  a  part  of  the  goods  to  be  sold  should  take  place  at 
the  time  of  making  the  contract  A  subsequent  delivery  and  acceptance  is  suffi- 
cient Disapproving  Seymour  v.  Davis,  2  Sandf.  S.  C.  R.  239,  and  approving  Spragut 
v.  Blake,  20  Wend.  61. 

The  present  Statute  of  Frauds  of  this  state  differs  materially,  in  this  respect,  from  the 
English  statute,  and  from  that  of  this  state  prior  to  the  Revised  Statutes. 

What  is  a  sufficient  note  or  memorandum  of  a  contract  of  sale  within  the  meaning  of 
the  Statute  of  Frauds,  and  how  far  parol  evidence  is  admissible  to  add  to  or  inter- 
pret it,  considered. 

St,  being  authorized  thereto  by  both  parties,  effected  a  sale  of  356  bales  of  hemp 
fiom  S.  to  D.,  and  signed  the  following  memorandum  of  the  contract : 

41  No.  N«w  York,  16th  August,  1850. 

Sold  for  account  of  Mr.  Wm.  A.  Solo,  jr., 

To  Mr.  John  Darragh. 
Bales  jute  hemp  a  $80.00  per  ton,  six  months. 
This  hemp  is  to  remain  in  store  at  the  expense  and  risk  of  the  seller  for  the  expiration 
of  the  first  moath ;  thereafter  at  the  expense  and  risk  of  the  purchaser.     Mr.  Dar- 
ragh is  to  pay  for  this  hemp  as  he  may  want  to  take  it  away,  at  the  rate  of  8  per 
ceut  per  annum  discount.    Tare  6  lbs.  per  bale." 

The  greater  part  of  the  hemp  was  delivered  to  D.  iu  paresis  from  time  to  time,  was 
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received  by  him  and  paid  for  on  delivery,  but  dodo  of  it  was  delivered  until  nearly 
a  week  after  the  execution  of  ther  contract    Held, 

L  That  the  delivery  and  acceptance  of  a  part  of  the  hemp,  though  subsequent  to  the 
execution  of  the  contract,  took  the  case  out  of  the  Statute  of  Frauds,  and  rendered 
D.  liable  in  an  action  for  damages  for  his  refusal  to  accept  all  the  hemp. 

IL  That  St  being  authorised,  by  both  partita,  as  a  broker  to  effect  the  sale,  a  mem- 
orandum in  writing,  signed  by  him  in  bis  own  'name,  was  a  sufficient  note  or 
memorandum  in  writing,  within  the  meaning  of  the  Statute  of  Frauds,  to  charge 
the  parties. 

The  memorandum  failing  to  show  the  number  of  bales  agreed  to  be  sold,  whether 
parol  evidence  was  admissible  to  show  what  number  was  agreed  to  be  sold,  or 
that  the  number  or  quantity  were  to  be  ascertained ;  and  whether  the*  writing  thus 
interpreted  would  be  a  sufficient  note  or  memorandum  of  the  contract  within  the 
meaning  of  the  Statute  of  Frauds,  quaere  t 

It  is  a  general  rule  of  law,  that  where  contracts  are  reduced  to  writing,  parol  evi- 
dence will  not  be  received  to  enlarge,  diminish,  or  in  any  way  alter  what  is  ex* 
]  ressed  in  the  writing.  But  where  it  is  apparent,  upon  the  face  of  the  instrument, 
that  something  is  contemplated  and  agreed  upon  by  the  parties  which  they  have 
not  denned  or  expressed  with  sufficient  clearness,  parol  proof;  connecting  the 
instrument  with  its  subject  matter,  is  always  allowable  to  show  the  intention  of 
the  parties. 

This  rule  rests  upon  the  presumption  that,  as  the  parties  have  reduced  their  contract 
to  writing,  they  have  expressed  by  it  what  they  intended,  and  that  therefore  noth- 
ii  g  should  be  received,  except  to  interpret  the  writing  where  they  have  left  what 
they  meant  obscure,  doubtful,  uncertain,  or  not  fully  expressed. 

Bat  where,  by  statute,  a  contract  is  required  to  be  in  writing  in  order  to  be  valid, 
quart  whether,  where  the  parties  have  failed  to  express  what  they  meant,  the 
defect  can  in  any  case  be  aided  by  a  resort  to  parol  proof! 


Appeal  by  plaintiff  from  a  judgment  entered  on  the  report 
of  a  referee.  This  action  was  brought  to  recover  a  balance 
claimed  to  be  due  on  a  sale  of  S56  bales  of  hemp.  The  com- 
plaint stated  that  the  plaintiff,  on  August  16th,  1850,  sold  the 
defendant  856  bales  of  jute  hemp,  weighing  forty-six  tons,  seven- 
teen hundred  weight,  and  one  pound,  at  $80  a  ton ;  that  it  was 
to  remain  in  store  at  plaintiff's  risk  for  the  first  month,  and  at 
defendant's  risk  afterwards,  and  the  defendant  was  to  pay  for  it 
as  he  took  it  away,  at  eight  per  cent  per  annum  discount ;  that 
the  plaintiff  delivered  portions  of  it,  and  was  always  ready  to  de- 
liver the  rest,  which  the  defendant  refused  to  receive  and  pay  for, 
and  directed  the  plaintiff  to  have  the  part  remaining  sold  for  his 
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account,  which  the  plaintiff  did.  Annexed  to  the  complaint  were 
schedules  showing  the  sales  and  disposal  of  the  hemp,  and  the 
whole  account  between  plaintiff  and  defendant,  as  claimed  by 
the  plaintiff.  The  price  of  the  hemp  amounted  to  $8,748.04; 
and  the  complaint  prayed  judgment  against  the  defendant  for 
the  sum  of  $585.80,  balance  of  account.  The  answer,  among 
other  things,  averred  that  there  was  no  written  contract,  and 
that  the  sale  was  void  under  the  Statute  of  Frauds.  The  cause 
was  referred  to  John  L.  Mason,  Esq.,  who  reported  in  favor  of 
the  defendant  The  following  extract  from  his  report  shows  the 
facts  as  found  by  him: — 

"  And  I  further  certify  and  report,  that  the  following  facts 
appeared  in  evidence  before  me  on  the  reference : 

"  That  on  the  16th  day  of  August,  one  thousand  eight  hun- 
dred and  fifty,  the  plaintiff  sold  to  the  defendant,  through  a  bic- 
ker, a  large  number  of  bales  of  jute  hemp,  the  terms  of  which 
sale  were  reduced  to  writing,  and  a  sale  note  executed  therefor 
by  the  broker,  in  the  words  and  figures  following,  to  wit — 

114  New  York,  August  16th,  1850. 
Sold  for  account  of  Mr.  Wx.  A.  Sale,  Jr., 

To  Mr.  John  Darragh. 
Bales  jute  hemp,  at  $80  per  ton,  six  months. 

This  hemp  is  to  remain  in  store  at  the  expense  and  risk  of 

the  seller  for  the  expiration  of  the  first  month ;  thereafter  at  the 

expense  and  risk  of  the  purchaser.    Mr.  Darragh  is  to  pay  for 

this  hemp  as  he  may  want  to  take  it  away,  at  the  rate  of  eight 

per  cent  per  annum  discount. 

Tare  6  lbs.  per  bale. 

John  E.  Forbes  &  Bro. 

Daniel  L.  Sturges, 
Broker  in  Fruits,  Spices,  Salad  Oils,  Hemp,  and 
merchandise  generally, 

103  Wall-street.'" 

This  sale  note  was  delivered  by  the  above-named  Daniel  L. 
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Sturges  (who  was  a  clerk  of  John  E.  Forbes  &  Bro.,  and  by 
whom  the  sale  was  made,)  to  the  plaintiff.  No  bought  note  was 
signed  by  the  broker  or  his  clerk. 

The  number  of  bales  sold  was  three  hundred  and  fifty-six, 
though  no  number  was  mentioned  in  the  sold  note. 

The  reason  of  the  plaintiff's  selling  the  hemp,  to  be  paid  for 
by  the  defendant  as  he  took  it  away,  was,  that  the  plaintiff  did 
not  like  to  take  defendant's  note  for  it,  and  it  was  to  remain,  and 
did  remain,  until  sold  and  paid  for,  in  the  plaintiff's  store,  or 
under  his  control 

The  greater  part  of  the  hemp  was  delivered  to  the  defend* 
ant,  in  such  parcels  as  he  required,  either  for  his  own  use,  or 
upon  orders  given  by  him  on  the  plaintiff  in  favor  of  purchasers 
to  whom  he  had  sold;  and  such  parcels  were  paid  for  as  they 
were  taken  away. 

The  first  delivery  to  him  was  on  the  23d  day  of  August,  one 
thousand  eight  hundred  and  fifty,  and  the  remaining  deliveries 
to  him  were  in  different  quantities  and  at  different  times,  in  the 
years  one  thousand  eight  hundred  and  fifty,  one  thousand  eight 
hundred  and  fifty-one,  and  up  to  the  27th  day  of  January,  one 
thousand  eight  hundred  and  fifty-two. 

When  the  defendant  required  any  of  the  hemp  to  be  deliv- 
ered, no  weighing  or  other  act  was  necessary  to  be  done,  except 
payment  for  the  bales  ordered.  The  hemp  had  all  been  weighed, 
and  the  weight  marked  on  the  bales,  shortly  before  the  sale  to 
the  defendant 

A  portion  of  the  hemp,  however,  remained  unsold,  which  the 
plaintiff  refused  to  take  or  pay  for,  alleging  it  to  be  damaged. 

In  consequence  of  such  refusal,  the  plaintiff  in  the  months  of 
February  and  March,  one  thousand  eight  hundred  and  fifty-two, 
sold  these  damaged  bales,  thirty-three  in  number,  at  a  greatly 
reduced  price. 

It  was  not  proved  that  the  defendant  gave  any  special  au- 
thority to  the  plaintiff  to  sell  these  damaged  bales  on  his  account, 
neither  was  there  any  evidence  that  the  plaintiff  gave  the  defend- 
ant notice  of  his  intention  so  to  sell  them. 
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Upon  stating  the  account,  the  plaintiff's  loss  amounted  to 
$685;  to  recover  which,  with  interest  from  November  80th, 
1852,  this  action  was  brought  No  objection  was  made  to  the 
amount  claimed,  if  the  plaintiff  was  entitled  to  recover  at  all. 

The  facts  proved  on  the  trial,  in  relation  to  the  damage,  are 
not  stated,  because  it  is  deemed  unnecessary  to  consider  the 
question  whether  the  loss  arising  therefrom  is  to  be  borne  by  the 
plaintiff  or  defendant 

My  conclusions  at  law,  upon  the  facts  above  stated,  are — 

I.  That  there  was  no  sufficient  note  or  memorandum  in  writ* 
ing  of  the  contract,  made  and  subscribed  by  the  defendant,  as 
required  by  the  first  subdivision  of  the  third  section  of  the  act 
entitled  '  Of  Fraudulent  Conveyances  and  Contracts,  relative  to 
goods,  chattels,  and  things  in  action.9 

II.  That  there  was  not  such  an  acceptance  and  receipt  of 
part  of  the  hemp  contracted  to  be  sold,  as  is  required  by  the 
second  subdivision  of  the  said  third  section  of  the  act  aforesaid, 
in  order  to  charge  the  defendant  in  this  action  as  the  purchaser 
of  the  whole." 

The  following  opinion  was  also  given  by  the  referee,  showing 
his  reasons  for  the  conclusion  to  which  he  arrived : — 

44  There  was  no  sufficient  memorandum  in  writing  of  the  con- 
tract between  the  parties  in  this  case.  The  note  offered  in  evi- 
dence, signed  by  the  broker,  was  radically  defective  in  not  men* 
tioning  the  number  of  the  bales  which  were  sold.  It  was,  more- 
over, the  sale  note  signed  by  the  broker  on  behalf  of  the  seller, 
and  delivered  to  him,  and  not  the  bought  note  or  memorandum 
on  behalf  of  the  defendant,  the  purchaser,  who  is  sought  to 
be  charged.  Sivcwright  v.  Archibald,  6  Eng.  L.  and  Eq.  R.  286. 
But  the  defect  in  the  note  itself  was  fatal.  To  allow  it  to  be 
supplied  by  parol  proof,  would  manifestly  be  to  repeal  the 
statute. 

Whether  there  was  a  sufficient  acceptance  of  part  of  the 
goods  to  take  the  contract  out  of  the  statute,  is  a  point  of  much 
greater  difficulty,  and  on  which  the  authorities  are  conflicting. 

The  acceptance  in  this  case,  if  at  all,  was  some  time  after  the 
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contract  was  made,  and  the  question  arises,  whether  the  accept* 
ance  must  be  at  the  time  of  the  contract,  or  can  be  made  at  any 
time  afterwards. 

The  defendant  contends  that  the  delivery  and  acceptance  o) 
part  of  the  goods  sold  must  be  at  the  time  of  the  sale,  and  that 
a  subsequent  acceptance  of  part  does  not  make  the  agreement 
valid  as  to  the  whole ;  and,  in  support  of  this  proposition,  quoted 
Seymour  v.  Davis,  (2  Sand.  S.  C.  R  239),  which  fully  sustains 
his  position.  On  the  other  hand,  the  plaintiff  relies  upon  the 
case  of  Sprague  v.  Blake  (20  Wend*  61,)  as  'an  authority  in  his 
favor ;  and  it  certainly  does  lay  down  the  proposition  broadly, 
that  the  part  delivery  of  goods  sold  under  a  parol  contract,  and 
acceptance  by  the  vendee,  need  not,  by  the  statute,  be  made  at 
the  time  of  the  contract ;  and  the  facts  of  the  case  rendered  a 
decision  on  this  point  necessary.  It  is,  therefore,  a  direct  au- 
thority in  support  of  the  plaintiff's  proposition.  This  case, 
though  decided  in  1838,  is  not  adverted  to  in  the  case  of  Sey- 
mour v.  Davis,  decided  ten  years  afterwards.  It  appears  to  me, 
however,  that  the  cases  relied  on  by  the  court  in  Sprague  v 
Blake,  are  by  no  means  conclusive  on  the  question. 

In  Vincent  v.  Germond,  (11  John.  B.  288),  the  court  did  not 
decide  that  acceptance  of  part,  after  the  making  of  the  contract, 
took  it  out  of  the  statute;  but  that  the  defendants'  taking  the 
three  oxen  afterwards  was  evidence  that  the  whole  number  had 
been  delivered  to  them  at  the  time  of  the  contract  '  The  defend* 
ants,'  they  say,  *  dealt  with  the  oxen  as  their  own,  and  as  if  in 
their  actual  possession,  without  asking  any  permission  from  the 
plaintiff  for  so  doing.  This  must  have  been  done  in  virtue  of 
the  right  acquired  by  the  original  contract  and  transfer  of  the 
property.1 

The  same  remark  applies  to  Chaplin  v.  Sogers,  (1  East.  192), 
which  was  referred  to  and  relied  on  by  the  court  in  both  the 
preceding  cases.  The  court  did  not,  in  that  case,  hold  that  the 
taking  away  of  part  of  the  hay,  two  months  after  the  bargain, 
was  an  acceptance ;  but  that  it  was  evidence  of  there  having 
been  a  delivery  and  acceptance  when  the  bargain  was  made. 
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Neither  does  the  case  of  Outwaier  v.  Dodge  (6  Wend.  897,) 
show  that  a  subsequent  acceptance  of  part  makes  an  oral  contract 
good.  The  contract  in  that  case  was  for  a  large  number  of  barrels 
of  fish.  The  bargain  was  concluded  in  the  evening,  and  the  fish 
was  to  be  delivered  the  next  morning  to  the  defendant,  who  was 
to  send  a  person  to  receive  it;  and  the  jury  found  that  the  de- 
fendant had  accepted  it  at  the  time  agreed  on.  It  was  not  a  case 
of  delivery  and  acceptance  of  pArt  of  the  subject  matter  of  the 
contract,  but  of  the  whole;  it  was  an  executed  contract 

The  case  of  Jennings  v.  Webster  (7  Cow.  266,)  decides  that, 
with  regard  to  bulky  articles  which  are  not  in  the  actual  posses- 
sion of  any  one,  the  words  '  I  deliver '  is  '  a  good  delivery,  if 
the  vendee  afterwards  takes  possession  of  the  thing  delivered  and 
disposes  of  it  His  subsequently  taking  poeession  is  evidence  of 
the  previous  delivery,  and  of  his  acceptance.9 

The  only  other  case  referred  to  by  the  court  in  Sprague  v. 
Blake,  is  Hart  v.  Satterly,  (8  Camp.  528).  In  that  case,  the  court 
held  that  the  whole  of  the  goods  purchased  under  a  verbal  order 
had  been  acoepted  by  the  defendant 

The  question  now  under  consideration  cannot  arise  where 
the  whole  of  the  goods  have  been  accepted.  The  exception  in 
the  statute  only  refers  to  acceptance  of  a  part  In  none  of  the 
cases  cited,  and,  I  believe  I  may  add,  in  no  reported  case  except 
that  of  Sprague  v.  Blake,  is  it  anywhere  held  that  the  taking 
away  of  part  of  the  goods  after  the  contract,  is  an  acceptance 
within  the  meaning  of  the  statute ;  but  merely  that  such  subse- 
quent taking  away  is  evidence  of  the  previous  acceptance  at  the 
time  of  the  contract  And  the  decision  in  that  case  appears  to 
me  to  be  contrary  to  the  whole  current  of  authority  on  this 
subject 

It  is  said,  in  Smith  y.  Surman,  (0  B.  &  Crees.  661),  by  Little- 
dale,  J.,  that  *  It  was  formerly  held,  that  where  the  goods  which 
were  the  subject  matter  of  the  sale,  were  not  to  be  delivered  till 
a  future  day,  as  one  of  the  three  things  required  by  the  17th  sec- 
tion (of  the  English  statute,  which  is  the  same  substantially  as 
the  Sd  section  of  our  present  statute,)  viz.,  a  part  acceptance 


NEW  YORK— DECEMBER,  1858.  191 

Sale  v.  Darragh. 

could  not  be  complied  with  at  the  time  of  the  contract,  it  was 
not  a  case  within  that  section  of  the  statute ;  but  later  authorities 
have  established  that  such  a  contract!  whether  the  goods  are  or 
are  not  to  be  delivered  immediately,  is  within  the  statute.  Those 
cases,  therefore,  have  established,  that  if  two  things  required  by 
the  17th  section  can,  at  the  time  of  the  contract,  be  carried  into 
effect,  the  case  is  within  it,  although  one  cannot  be  complied 
with;'  and  he  refers  to  Bandeau  v.  WyaU^  (2  H.  Bl.  67),  Cooper 
v.  Ekton^  (7  T.  B.  14),  and  Alexander  v.  (bmber,  (1  H.  BL  20), 
as  establishing  his  position.  If  this  be  the  fact,  and  there  can 
be  no  doubt  it  is,  it  is  conclusive  to  show  that  both  the  earlier 
and  more  modern  judges  held  that  the  acts  to  be  done,  to  take  a 
parol  contract  out  of  the  statute,  must  be  done  at  the  time  of 
making  the  contract 

In  Shindler  v.  Houston,  (1  Cocnstock,  261),  Bronson,  J.,  re* 
marked — 'A  writing  must  be  made.  Part  of  the  purchase 
money  must  be  paid,  or  the  buyer  must  accept  and  receive  part 
of  the  goods.  Mere  words  of  contract,  unaccompanied  by  any  acts, 
cannot  amount  to  a  delivery.  To  hold  otherwise  would  be  re* 
pealing  the  statute.'  Although  this  particular  question  was  not 
presented  by  the  case,  yet  the  remark  shows  what  the  opinion  of 
this  learned  jurist  was  on  the  point  we  are  considering. 

I  think,  therefore,  that,  with  the  exception  of  Sprague  v. 
Blake,  the  remark  of  the  late  Mr.  Justice  Sandford,  in  Seymour 
v.  Davis,  (2  Sand.  S.  C.  B.  263),  was  strictly  true— that  there 
was  no  authority  for  saying  that  a  parol  agreement  to  deliver 
goods  at  a  future  time  becomes  valid  as  to  the  whole,  by  the  de- 
livery of  a  portion  subsequent  to  such  time. 

On  the  other  hand,  there  is  great  force  in  the  argument, 
drawn  from  the  alteration  in  the  Bevised  Statutes,  in  favor  of 
the  plaintiff's  position. 

The  English  statute,  and  our  own  previous  to  the  revision 
of  1830,  are  silent  as  to  the  time  when  any  note  or  memorandum 
in  writing  must  be  executed,  or  a  part  of  the  goods  accepted,  or 
part  of  the  purchase  money  paid ;  and  the  uniform  construction 
of  the  courts,  as  to  the  time,  was  founded  on  what  was  supposed 
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to  be  the  reason  of  the  thing,  and  the  manifest  intention  of  the 
legislature.  In  the  revision  of  1880,  however,  our  legislature 
inserted,  with  regard  to  part  payments,  the  words  '  at  the  time? 
so  that  part  payment  of  the  purchase  money  must,  by  force  of 
this  legislative  enactment,  be  made  at  the  time  of  the  bargain. 
The  insertion  of  these  words  with  respect  to  payment,  and  the 
omission  of  them  with  respect  to  part  acceptance,  and  the  memo- 
randum in  writing,  certainly  gives  great  reason  for  the  inference 
that  the  legislature  did  not  intend  that  these  things  must  be  done 
at  the  time ;  and  the  inference  is  much  strengthened  by  reference 
to  the  revisers'  notes,  which  were  submitted  to  and  were  before 
the  legislature  at  the  time  of  this  enactment*  It  will  be  there 
seen  that  the  revisers  proposed  the  words  "at  the  timen  should 
be  inserted  in  each  of  the  three  subdivisions  of  this  section.  The 
legislature,  having  this  alteration  distinctly  proposed  to  them, 
reject  it  in  the  two  first  and  insert  it  in  the  last,  viz.,  the  one 
with  regard  to  part  payment  The  inference  appears  to  me  to 
be  very  strong,  if  not  irresistible,  that  the  legislature  did  not 
mean  to  confine  either  the  written  memorandum,  or  the  delivery 
and  acceptance,  to  the  time  of  the  contract.  And,  indeed,  there 
seems  to  be  no  reason  why  the  written  memorandum  should  be 
confined  to  that  time.  If  the  parties,  after  the  making  of  the 
contract,  agree  upon  its  terms,  and  reduce  them  to  writing,  there 
seems  to  be  no  reason  why  it  should  not  be  binding.  All  the 
mischief  intended  to  be  guarded  against  will  have  been,  by  the 
memorandum,  entirely  prevented.  And  so,  too,  with  respect  to 
an  acceptance  of  part  of  the  goods :  if  the  subsequent  delivery 
and  acceptance  cannot  be  accounted  for  except  by  the  fact  of  the 
previous  agreement,  there  seems  to  be  no  reason  why  such  sub- 
sequent acceptance  should  not  be  equally  efficient  as  if  made  at 
the  time.  The  evidence  of  the  agreement  is  as  strong  in  the  one 
case  as  the  other,  and  the  danger  of  uncertainty  as  to  the  terms 
of  the  bargain  equally  great  in  both. 

I  am  therefore  inclined  to  consider  the  decision  of  the  court 
in  Sprague  v.  Blake,  (20  Wend.  61),  although  contrary  to  the 
whole  tenor  of  previous  decisions  both  ia  this  country  and  in 
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England,  as  more  in  accordance  with  our  present  statute  than 
those  decisions. 

But  it  is  not  necessary  for  me  to  pass  upon  this  question  in 
the  present  case,  because  I  think  it  is  clear  that  there  never  was 
a  delivery  and  acceptance  of  any  part  of  the  hemp  so  as  to  satisfy 
the  statute.  The  plaintiff  always  retained  his  lien  upon  it  until 
it  was  paid  for.  No  delivery  of  any  parcel  on  payment  entitled 
him  to  take  the  residue  without  payment  Now,  I  understand 
the  law  to  be  well  settled,  that,  in  order  to  take  a  parol  sale  out 
of  the  statute,  ( there  must  be  a  vesting  of  the  possession  of  the 
goods  in  the  vendee,  as  absolute  owner,  discharged  of  all  lien 
for  the  price  on  the  part  of  the  vendor,  and  an  ultimate  accept* 
ance  and  receiving  of  the  property  by  the  vendee  so  unequivo- 
cal that  he  shall  have  precluded  himself  from  taking  any  objec- 
tion to  the  quantum  or  quality  of  tbe  goods  sold.' — Per  Weight, 
J.,  in  Skindler  v.  Houston,  1  Comst.  261;  Smith  v.  Surman, 
9  B.  &  Cress.  561.  Such  was  not  the  fact  in  the  present  case. 
The  plaintiff  retained  his  lien  over  the  whole,  and  only  relin- 
quished it  as  to  any  part  of  the  goods  on  receiving  payment. 
Mr.  Sturges,  the  witness  who  settled  the  bargain,  says  expressly, 
that '  Mr.  Sale  permitted  him  to  sell  the  hemp  to  Mr.  Darraghy 
to  be  paid  for  as  he  took  it  away,  as  he  did  not  like  to  take  Mr. 
Darragh's  paper  for  it,'  and  it  always  remained,  in  fact,  until  sold 
and  paid  for,  in  the  plaintiff's  store,  and  under  his  control. 

Upon  these  grounds,  then — I.  That  there  was  no  sufficient 
note  or  memorandum  of  the  sale,  and,  II.  That  there  was  not 
such  a  delivery  and  acceptance  of  part  as  is  contemplated  by  the 
statute — I  am  of  opinion  that  the  complaint  should  be  dismissed."' 

Judgment  having  been  entered  upon  the  referee's  report  in 
favor  of  the  defendant,  dismissing  the  complaint,  the  plaintiff 
appealed. 

Benedict,  Burr  <t  Benedict,  for  the  appellant 
I.  It  was  proved  that  the  defendant  gave  the  plaintiff  entire 
authority  to  sell  all  the  hemp  for  him.    It  was  in  consequence  of 
Vol.  II.  ^13 
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this  authority,  and  not  in  consequence  of  any  refusal  of  the  de- 
fendant to  take  them,  that  the  plaintiff  sold  the  damaged  bales; 
and  they  were  sold  just  as  he  had  sold  all  the  rest,  about  which 
there  is  no  dispute  as  to  his  authority. 

II.  The  sale  note  was  a  sufficient  memorandum  to  satisfy  the 
statute,  certainly,  taken  in  connection  with  the  fact  that  there  was 
a  bill  of  parcels  given  to  him,  and  received  by  him  without  objec 
tion.  Browne  on  Stat  of  Frauds,  888,  889 ;  Salmon  Falls  Mann* 
facturing  Co.  v.  Goddard,  14  How.  446. 

III.  Part  of  the  hemp  was  "  accepted  and  received  by  the 
buyer,"  which,  under  the  second  division  of  the  third  section  ol 
the  Statute  of  Frauds,  upholds  the  contract  even  if  there  is  no 
memorandum,  a.  It  is  not  necessary  that  part  of  the  goods  shall 
be  accepted  at  the  time  the  contract  is  made.  Sprague  v.  Blake, 
20  Wend.  61 ;  Browne  on  Stat  of  Frauds,  844-7,  and  cases  there 
cited.  The  reasoning  of  the  referee  upon  this  point  is  impregna- 
ble, b.  The  referee  has  found  that  "  the  greater  part  of  the  hemp 
was  delivered  to  the  defendant,"  and  paid  for  by  him  as  it  was 
taken  away.  How,  then,  can  it  be  said  that  part  of  the  goods 
has  not  been  accepted  by  the  buyer  ?  Browne  on  Stat  of  Frauds, 
c.  To  hold  that  the  acceptance  of  the  part  must  be  such  as  to  vest 
the  possession  of  the  whole  in  the  buyer,  is  to  repeal  the  statute, 
which  only  requires  the  acceptance  of  a  part — all  that  is  required 
is  that  a  part  shall  be  accepted  under  the  contract    lb. 

IY.  The  "  receipt  and  acceptance,"  by  Darragh,  of  "  a  part  of 
the  hemp  "  made  the  contract  good,  and  parol  proof  of  what  the 
contract  was,  was  admissible.  The  referee  has  found  that  it  was 
a  sale  of  866  bales  of  hemp ;  and,  there  being  no  dispute  as  to 
the  amount,  the  plaintiff  was  entitled  to  judgment  for  the  amount 
claimed,  and  judgment  for  that  amount  should  be  rendered  in  his 
favor,  with  costs, 

John  Anthon,  for  the  respondent 

L  There  is  no  memorandum  in  writing  to  take  the  case  out  of 
the  Statute  of  Frauds.  The  "  omission  of  the  thing  sold  "  in  the 
paper  produced,  and  the  "  non-subscription  of  the  party  to  be 
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charged,"  are  each  fatal  to  that  document  To  supply  either  by 
parol,  would  be  to  repeal  the  statute.  2B.S.  (8d  ed.)  195 ;  Bai- 
ley v.  Ogden,  8  John.  899 ;  Peltier  v.  Collins,  8  Wend.  459 ;  Davis 
v.  Shields,  26  Wend.  841 ;  James  v.  Patten,  2  Seld.  11 ;  Sivewright 
v.  Archibald,  6  Eng.  L.  and  Eq.  286. 

II.  The  parol  contract,  in  this  case,  was  void  under  the  Statute 
of  Frauds  when  it  was  made,  and  could  by  no  subsequent  act 
become  a  valid  agreement.  Subsequent  acts  might  establish  a 
new  contract  of  sale  embodying  more  or  less  of  the  terms  of  the 
original  arrangement,  but  cannot  reanimate  the  previous  void 
agreement.     Seymour  v.  Davis,  2  Sandf.  S.  0.  244. 

III.  The  delivery  and  acceptance  of  the  several  parfcels  of  hemp 
under  the  agreement,  or  in  consequence  of  it,  made  so  many  seve- 
ral and  distinct  contracts  of  sale,  upon  each  of  which  each  party 
had  all  the  actions  and  remedies  incident  to  an  actual  sale  pro 
tanto.    Seymour  v.  Davis,  2  Sandf.  245. 

IV.  By  the  terms  of  the  parol  agreement,  the  vendor  was 
never  to  part  with  the  actual  possession  of  any  part  of  the  hemp 
until  he  was  paid  for  it,  and  on  this  principle  the  parties  acted. 

V.  The  vendor  always,  until  payment  of  each  part,  retained 
the  actual  possession  in  his  own  store,  under  his  own  key,  and 
insured  it  as  "  undelivered  "  property.  There  never  was  a  deli v* 
ery  of  any  more  than  was  actually  paid  for,  and  after  such  deliv- 
ery the  remainder  was  retained  in  actual  ownership.  The  sue* 
cessive  deliveries  spent  themselves  with  each  sale,  and  gave  no 
force  to  the  original  contract  "  To  take  the  case  out  of  the  stat* 
trte,  there  must  be  a  vesting  of  the  possession  of  the  goods  in  the 
vendee  as  absolute  owner,  discharged  of  all  lien  for  the  price  on 
the  part  of  the  vendor,  and  an  ultimate  acceptance  and  receiving 
of  the  property  by  the  vendee  so  unequivocal  that  he  shall  have 
precluded  himself  from  any  objections  to  the  quantum  or  quality 
of  the  goods  sold.  To  constitute  a  delivery  and  acceptance,  words 
are  not  sufficient."  Shindhr  v.  Houston,  I  Oomst  269 ;  Sathbun  v. 
Baihbun,  6  Barb.  98. 

VL  The  claim  in  this  case,  which  is  for  the  thirty-three  bales 
of  damaged  hemp,  and  for  the  storage  and  insurance  of  the  whole 
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parcel,  can  only  be  sustained  upon  the  principle  of  an  entire  valid 
contract,  whereby  the  title  to  the  whole  became  so  vested  in  the 
defendant  that  be  could  have  removed  the  same  without  payment, 
at  pleasure— all  which  is  directly  in  the  teeth  of  the  contract,  by 
which  plaintiff,  on  account  of  his  want  of  confidence  in  the  de- 
fendant, was  not  bound  to  deliver  any  part  until  actual  payment, 
which  was  to  be  within  six  months. 

By  the  Court,  Daly,  First  Judge. — It  is  very  clear,  in  this 
case,  that  the  referee  erred.  It  appeared,  by  the  testimony  of 
Sturges,  that  the  defendant  spoke  to  him  about  buying  the  hemp 
for  him.  Sturges  accordingly  opened  a  negotiation  with  the 
plaintiff  and  the  plaintiff's  clerk  Hanford,  the  plaintiff  agreeing 
that  Sturges  might  sell  the  hemp  to  the  defendant,  to  be  paid  for 
as  it  was  taken  away.  Sturges  agreed  to  the  terms  of  the  sale 
as  stated  in  the  memorandum  or  sale  note,  which  expressed  every 
thing  except  the  number  of  bales  and  the  weight,  which  were  to 
be  ascertained  afterwards.  The  names  of  the  buyer  and  seller 
were  specified,  the  price  per  ton,  the  time  within  which  the  hemp 
sold  was  to  be  paid  for;  that  it  was  to  remain  in  the  plaintiff's 
store  at  the  expense  and  risk  of  the  seller  for  one  month,  and 
thereafter  at  the  expense  and  risk  of  the  purchaser, — the  defend- 
ant  to  pay  for  the  hemp  as  he  might  want  to  take  it  away,  at  the 
rate  of  8  per  cent  per  annum.  This  note  or  memorandum  in 
writing  was  subscribed  by  Sturges  in  his  own  name,  and  given 
by  him  to  the  plaintiff.  The  defendant,  in  about  a  week  after 
the  making  of  the  note,  sent  for  eight  bales,  which  were  deliver- 
ed to  him ;  and,  in  the  course  of  a  year  and  a  half,  he  sent  for 
the  greater  part  of  the  hemp,  by  orders  from  time  to  time,  which 
was  delivered  upon  his  orders,  and  for  which  he  paid  at  the  rate 
agreed  upon. 

From  this  state  of  facts  it  appears  that  Sturges,  who  was  a 
clerk  of  John  E.  Forbes  &  Bros.,  brokers,  had  authority  from 
both  parties  to  effect  the  sale.  His  authority,  as  respects  the  de- 
fendant, having  been  confirmed  by  the  defendant's  sending  for 
the  hemp  from  time  to  time  and  paying  for  what  he  received,  as 
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agreed  upon  by  Si-urges.  Having  authority  from  both  parties, 
as  a  broker,  to  effect  a  sale,  a  memorandum  in  writing  of  the  con- 
tract, subscribed  by  Sturges  in  his  own  name,  would  be  sufficient 
within  the  statute  to  charge  the  parties.  Goom  v.  Aflab,  6  B.  & 
C.  117 ;  Russell  on  Fact  and  Brok.  66,  67 ;  Blackburne  on  Cont. 
of  Sale,  chap.  v.  But  the  difficulty  in  this  memorandum  is,  that 
it  does  not  designate  the  quantity  sold.  It  refers  to  bales  of  jute 
hemp  at  $80  per  ton,  which  is  again  referred  to  as  "  this  hemp." 
"This  hemp  is  to  remain  in  store,"  &c.  "  Mr.  Darragh  is  to  pay 
for  this  hemp  as  he  may  want  to  take  it  away,"  &c.  A  question 
therefore  arises,  as  to  whether  this  was  a  sufficient  note  or  memo* 
randum  of  a  contract  within  the  meaning  of  the  statute.  As  the 
writing  refers  to  bales  of  hemp,  designating  them  as  "  this  hemp," 
it  might  be  read  as  referring  to  a  particular  lot  of  hemp  the  exact 
quantity  of  which  could  be  shown  by  other  evidence,  or  inter- 
preted as  a  contract  to  sell  a  particular  lot,  the  exact  quantity  of 
which  was  not  known  at  the  time  of  the  making  of  the  contract, 
but  was  to  be  ascertained  afterwards — as  if  the  parties  had  agreed 
in  writing  upon  the  sale  of  all  the  bales  in  a  particular  loft,  or  all 
that  might  come  by  a  particular  vessel.  Parol  evidence,  in  such 
a  case,  would  not  add  anything  to  the  contract,  or  alter  or  vary 
its  terms;  but  would  simply  explain  more  fully  and  definitely  an 
intent  that  was  apparent  upon  the  face  of  the  instrument.  It  is 
a  general  rule  of  evidence,  where  contracts  are  reduced  to  writing, 
that  parol  evidence  will  not  be  received  to  enlarge,  diminish,  vary, 
or  alter  what  is  expressed  by  the  writing,  but  is  always  admissi- 
ble to  aid  in  interpreting  it.  Where  it  is  apparent  upon  the  face 
of  the  instrument  that  something  is  contemplated  and  agreed  upon 
by  the  parties,  which  they  have  not  distinctly  defined,  or  express- 
ed with  sufficient  clearness,  parol  proof,  connecting  the  instrument 
with  its  subject  matter,  is  always  allowable  to  show  what  the 
parties  intended  and  meant  But  the  reason  upon  which  this 
familiar  rule  of  evidence  rests,  it  must  be  confessed,  is  distin- 
guishable from  that  which,  according  to  the  preamble  of  the  Stat- 
ute of  Frauds,  originally  led  to  the  enactment  of  the  provision 
that  certain  agreements  should  be  void,  if  not  in  writing.  1  Evans1 
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Stat,  p.  211.  In  respect  to  the  rale  of  evidence,  it  rests  upon 
the  presumption  that,  as  the  parties  have  reduced  their  contract 
to  writing,  they  have  expressed  by  it  what  they  intended,  and 
that  therefore  nothing  should  be  received  except  to  interpret  the 
writing  where  they  have  left  what  they  meant  obscure,  doubtful, 
uncertain,  or  not  fully  expressed.  But  where  there  is  an  agree- 
ment for  the  sale  of  goods  of  a  greater  value  than  fifty  dollars, 
and  no  part  of  the  purchase  money  is  paid,  or  no  portion  of  the 
goods  have  been  delivered,  the  Statute  of  Frauds  makes  it  essen- 
tial to  the  very  existence  of  a  contract  that  it  should  be  in  writ- 
ing ;  and  if  a  contract  cannot  be  clearly  and  intelligibly  extract- 
ed from  the  writing,  it  may  be  said  that  the  foundation  is  wanting 
on  which  alone  it  oan  rest.  In  other  cases,  a  contract  may  be 
partly  in  writing  and  partly  in  parol ;  but  the  design  and  intent 
of  the  statute  was,  in  the  cases  specified,  to  compel  parties  to  put 
their  agreement  in  writing ;  and,  if  they  have  failed  to  express 
what  they  meant,  it  is  at  least  doubtful  if  the  defect  can  be  aided 
by  a  resort  to  parol  proof.  The  writing  was  designed  to  be  the 
evidence  of  the  contract,  and  the  strong  leaning  of  the  authorities 
is,  that  it  must  clearly  appear  by  the  writing  what  the  parties 
agreed  to  do ;  that  it  must  show  a  valid  and  binding  contract 
entered  into  which  can  be  enforced,  and  that  in  that  respect  it 
cannot  be  aided,  assisted,  or  helped  out  by  parol  proof.  Boyddl 
v.  Drummondy  11  East,  160;  Chuan  v.  Cuoke,  1  Sch.  &  Le£  22; 
Hose  v.  Cunning?iamt  11  Ves.  650 ;  Elmore  v.  Kinjsgate,  5  B.  k  C. 
683 ;  Acebal  v.  Levy,  10  Bing.  876 ;  Lord  Ormond  v.  Anderson,  2 
B.  &  B.  368 ;  Hind  v.  Whtihouse,  7  East,  558 ;  Kenwortliy  v.  &Ao- 
field,  2  B.  &  C.  948;  Seagood  v.  Jfeale,  Prec.  Chy.  560;  Pdtier  v. 
Collins,  3  Wend.  465 ;  Bailey  v.  Ogden,  3  Johns.  418 ;  Weightman 
v.  Caldwell,  4  Wheat.  85.  I  do  not  mean  to  express  my  full 
assent  to  this  view  of  the  construction  of  the  Statute  of  Frauds, 
as  I  am  strongly  inclined  to  think  that  the  design  and  object  of 
the  statute  does  not  demand  so  strict  and  rigid  an  interpretation. 
Nor  am  I  prepared  to  admit  that  parol  evidence  would  not  bo 
receivable  here,  to  show  that  the  bales  of  hemp  referred  to  in  this 
written  memorandum  meant  a  particular  lot,  the  number  or  quan- 
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tity  of  which  was  to  be  ascertained,  and  that,  aa  thus  interpreted, 
it  would  not  be  a  sufficient  note  or  memorandum  of  the  contract, 
within  the  meaning  and  intent  of  the  statute ;  (see  Wildman  v. 
Glossop,  1  Barn.  &  Aid.  9 ;  Valpy  v.  Gibson,  4  Com.  Bench,  837  ; 
Van  Ness,  J.,  in  Abetl  v.  Radcliffe,  13  Johns.  R.  300 ;  Bhy  (en  v. 
Bradley,  12  Yes.  446) ;  but,  as  the  point  would  require  an  extend- 
ed examination,  embracing  a  long  review  of  the  authorities,  I 
prefer,  therefore,  to  rest  our  decision,  as  to  the  error  of  the  referee, 
upon  another  ground. 

Conceding  that  this  was  not  a  note  or  memorandum  under  the 
statute,  the  evidence  in  the  case  fully  established  an  agreement 
for  the  sale  of  356  bales  of  jute  hemp,  upon  the  terms  and  con- 
ditions stated  in  the  writing,  which  was  afterwards  consummated 
and  became  a  valid  contract  under  the  statute,  by  the  delivery 
and  acceptance,  by  the  defendant,  of  the  greater  part  of  the 
hemp.  The  evidence  establishing  such  an  agreement  and  partial 
delivery  is,  in  my  judgment,  very  clear. 

Forbes,  a  broker,  whose  clerk,  Sturges,  effected  the  sale,  testified 
that  the  defendant  told  him,  about  the  time  of  the  sale,  that  he 
wanted  to  buy  all  the  jute  hemp  that  was  then  in  New  York. 
Sturges  swore  that  the  defendant  spoke  to  him  about  buying  the 
hemp;  that  the  negotiation  was  conducted  by  him;  that  he 
made  the  purchase  in  two  hours;  that  he  saw  the  hemp  in  a 
store  in  Water-street,  before  it  was  sold ;  that  he  knew  it  to  be 
the  plaintiffs  hemp ;  that  the  hemp  he  sold  to  the  defendant  was 
the  lot  he  saw ;  that  he  told  the  defendant  that  the  plaintiff  had 
such  a  lot  of  hemp,  and  where  it  was,  referring  to  it  as  hemp  of 
such  a  mark  and  quality  in  the  cellar  in  Water  street;  and  that 
the  result  was,  that  he  bought  the  lot  for  him ;  that  the  sale  note 
expressed  everything  except  the  number  of  bales  and  their 
weight;  that  they  did  not  put  the  number  in  the  sale  note,  be- 
cause they  did  not  know  whether  it  was  340  or  360  bales;  that 
that  was  all  that  was  to  be  ascertained,  and  the  quantity  was 
left  to  be  filled  up.  He  further  testified  that  he  saw  some  of  the 
hemp  afterwards  in  another  street,  which  was  said  to  belong  to 
the  Water-street  lot ;  and  the  defendant's  clerk  testified  that  part 
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of  it  was  kept  in  Beaver-street,  and  the  balance  in  the  plaintiffs 
store  in  Water-street ;  that  the  plaintiff  had  no  other  lot  of  hemp 
at  the  time  the  sale  was  made  to  the  defendant;  and  that  a  bill 
of  the  hemp,  as  to  quantity  and  amount,  specifying  the  amount 
in  dollars  and  cents,  was  given  by  him  to  the  defendant,  and 
that  the  defendant  made  no  objection  to  the  bill.  On  his  further 
examination  he  stated,  "  My  impression  is  so  strong  that  it 
amounts  to  a  conviction,  that,  shortly  after  the  sale,  I  gave  Dar- 
ragh a  bill  of  parcels  of  this  purchase,  giving  the  amount  in  dol- 
lars and  cents,  but  I  would  not  like  to  swear  to  it  positively ;  I 
cannot  be  positive  enough  to  swear  to  the  circumstances."  He 
further  testified,  without  objection,  to  an  entry  made  by  him  on 
the  plaintiff's  books,  on  the  day  of  the  date  of  the  sale  note,  of  a 
sale  of  856  bales,  with  the  marks  and  weights  of  the  bales,  cor- 
responding with  the  schedule  annexed  to  the  complaint,  and 
forming  a  part  of  it. 

The  referee,  by  his  report,  finds,  among  other  conclusions  of 
fact,  that  although  the  number  of  bales  was  not  mentioned  in 
the  sale  note,  that  the  number  sold  was  856,  and  that  the  greater 
part  of  it  was  delivered  to  the  defendant  in  such  parcels  as  he 
required,  either  for  his  own  use  or  upon  orders  given  by  him  on 
the  plaintiff,  in  favor  of  purchasers  to  whom  the  defendant  had 
sold,  between  the  28d  of  August,  1850,  and  the  27th  of  January, 
1852,  and  that  such  parcels  were  paid  for  as  they  were  taken 
away. 

Having  thus  found  the  facts,  he  finds,  as  one  of  his  conclusions 
of  law,  that  there  was  not  such  an  acceptance  and  receipt  of  part 
ot  the  hemp  contracted  to  be  sold  as  is  required  by  the  statute, 
in  order  to  charge  the  defendant  in  this  action  as  the  purchaser 
of  the  whole ;  his  other  conclusion  of  law  being,  that  there  was 
no  note  or  memorandum  within  the  meaning  of  the  statute. 

I  confess  myself  at  a  loss  to  understand  upon  what  ground  the 
referee  came  to  the  conclusion  that  there  was  not  such  an  accept- 
ance and  receipt  of  part  of  the  hemp  contracted  to  be  sold  as  is 
required  by  the  statute,  unless  it  was  upon  the  authority  of  a 
case  to  which  we  are  referred  in  the  respondent's  point*,  («S?y- 
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mour  v.'Davis,  2  Sandf.  S.  C.  R.  245),  decided  in  the  Superior 
Court,  of  which  court  the  learned  referee  was  formerly  a  mem- 
ber, in  which  it  was  held  that  a  delivery  and  acceptance  of  part 
of  the  goods  agreed  to  be  sold  must,  within  the  meaning  of  the 
statute,  take  place  at  tiie  time  oflfie  making  of  the  contract.  That 
if  there  is  a  delivery  of  a  part  afterwards,  it  will  not  reanimate 
the  previous  void  Agreement,  but  constitutes  a  separate  and  dis- 
tinct contract,  upon  which  an  action  may  be  maintained  for  the 
price  of  what  has  been  delivered,  Tbis  decision  was  founded  in 
a  mistake.  The  late  Mr.  Justice  Sandford,  in  support  of  the 
conclusion  arrived  at,  delivered  an  elaborate  opinion  reviewing 
the  English  case?,  as  well  as  the  authorities  in  this  State  down  to 
the  time  of  the  Revised  Statutes,  but,  by  a  singular  oversight,  the 
court  omitted  to  look  into  the  Revised  Statutes,  where  they  would 
have  found  that  a  material  change  had  been  made  in  that  portion 
of  the  Statute  of  Frauds  relating  to  the  sale  of  goods,  the  revisers 
having  introduced  a  provision  in  respect  to  time,  but  confining 
it  to  the  payment  of  part  of  the  purchase  money,  which  must  be 
made  at  the  time  of  making  of  the  contract  The  statute,  as  thus 
altered,  received  a  judicial  construction  by  the  Supreme  Court  in 
Sprague  v.  Blake,  (20  Wend.  81),  in  which  it  was  held,  ten  years 
before  this  decision  in  the  Superior  Court,  that  a  subsequent  ac- 
ceptance in  whole  or  in  part  of  the  article  agreed  to  be  sold,  ren- 
dered the  contract  valid, — which  was  an  authority  binding  upon 
the  Superior  Court  when  Seymour  v.  Davis  was  decided ;  and  any 
question  upon  this  point  was  finally  put  at  rest  by  the  decision 
of  the  Court  of  Appeals  in  McKnight  v.  Dunhp,  (1  Seld.  587),  in 
which  it  was  expressly  held  that  a  verbal  agreement  for  the  sale 
of  personal  property  exceeding  fifty  dollars,  is  valid  if  a  part  of 
the  property  has  been  delivered  to  the  purchaser  and  accepted  by 
him  in  pursuance  of  the  agreement,  although  such  delivery  and 
acceptance  took  place  several  months  after  the  making  of  the  ver- 
bal agreement.  The  verbal  agreement  in  that  case  was  made  in 
June  for  the  sale  of  6,000  bushels  of  malt,  1400  bushels  of  which 
were  delivered  and  accepted  in  the  months  of  August  and  Sep- 
tember next  following.     Upon  the  authority  of  McKnight  v.  Dun- 
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fop,  therefore,  the  delivery  aad  acceptance  of  a  large  part  of  the 
hemp  between  the  23d  of  August,  1850,  and  the  27th  of  January 
1852,  rendered  the  verbal  agreement  for  the  sale  of  the  whole  a 
valid  and  binding  contract  under  the  statute. 

The  referee  found  that  it  was  not  proved  that  the  defendant 
had  given  the  plaintiff  any  special  authority  to  sell  the  damaged 
bales  on  his  account,  and  that  there  was  no  evidence  that  he,  the 
plaintiff,  had  given  the  defendant  notice  of  his  intention  to  sell 
them.  The  evidence  reported  by  him,  shows  that  the  testimony 
in  respect  to  a  general  authority  to  sell  was  explicit  and  uncon- 
tradicted. The  plaintiff's  clerk,  Hanfield,  testified  that  the  de- 
fendant "  ordered  us  to  sell  the  jute  for  him  as  much  as  we  could, 
and  I  did  so ;"  and,  again,  "  I  am  perfectly  certain  that  we  were 
authorized  by  Mr.  Darragh  to  sell  the  hemp  for  him ;  he  wished 
me  over  and  over  again  to  sell  it  for  him,  and  would  ask  me  if  I 
had  done  so-;  my  impression  is  that  I  reported  to  him  the  sales 
we  made,  but  cannot  say.  I  saw  Darragh  long  before  the  sale  of 
the  damaged  bales ;  had  conversations  with  him  about  the  dam- 
age near  that  time.  *  *  I  don't  know  that  he  ever  gave  me  any 
directions  with  regard  to  that  particular  parcel.  After  the  hemp 
was  all  sold,  I  gave  Darragh. an  account  of  the  transaction.  *  * 
I  recollect  that  he  objected  to  the  damage."  It  is  very  clear,  from 
this  testimony,  that  a  general  authority  was  given  by  the  defend- 
ant to  the  plaintiff's  clerk  to  sell  as  much  of  the  hemp  as  he 
could,  without  any  reservation  as  to  the  bales  that  were  damaged, 
which  were  thirty-three  in  number.  The  damage  to  these  bales 
was  not  shown  to  have  occurred  through  any  negligence  on  the 
part  of  the  plaintiff  It  was  damaged  by  dry  rot,  supposed  to 
have  been  occasioned  by  the  absorption  of  moisture  from  the 
floor  of  the  place  where  it  was  stored,  though  it  was  on  high 
ground,  and  the  floor  was  dry  when  the  hemp  was  placed  on  it 

The  extent  of  the  defendant's  liability  was  not  gone  into  by 
the  referee ;  for,  having  arrived  at  the  conclusion  that  there  was 
no  contract  for  the  sale  of  the  856  bales,  all  other  questions  in 
the  case  became  immaterial.  As  the  report  must  be  set  aside,  it 
would  be  better,  perhaps,  that  we  should  not  express  any  opinion 
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as  to  the  amount  which  the  plaintiff  was  entitled  to  recover  upon 
the  evidence ;  for,  as  there  must  be  a  rehearing,  testimony  may 
be  introduced  which  may  materially  affect  that  question.  It  is 
enough  for  us  to  say  that  upon  the  evidence,  as  it  now  stands, 
the  plaintiff  was  entitled  to  recover,  and  that  for  that  reason  the 
report  must  be  set  aside. 

Judgment  reversed,  and  new  trial  ordered. 


James  Greek  v.  The  Mayor,  Aldermen,  and  Commonalty 
or  the  City  of  New  York. 

on  act  of  the  legislature  increasing  the  salaries  of  the  justices  of  the  district  courts 
of  the  city  of  New  York  creates  a  valid  and  binding  obligation  upon  the  corpora- 
tion to  pay  the  increased  rate,  although  no  power  is  in  terms  conferred  by  the  act 
to  create  a  fund  to  meet  such  increase. 

Where  a  power  is  given  by  statute,  everything  necessary  to  make  it  effectual,  or  to 
attain  the  end  contemplated,  is  implied. 

An  action  may  be  maintained  against  the  corporation  of  the  city  of  New  York  to 
enforce,  by  judgment  and  execution,  the  payment  of  a  legal  obligation  or  liability 
imposed  upon  or  incurred  by  it,  although  no  rand  or  property  has  been  appropri- 
ated by  law  to  meet  such  payment 

The  provisions  of  the  city  charters  of  1830,  1849  and  1857,  prohibiting  the  drawing 
of  any  money  fromthe  treasury  until  it  has  been  duly  appropriated  to  the  purpose 
for  which  it  is  drawn ;  also  the  tax  law  of  1857,  restricting  the  application  of  the 
moneys  authorized  to  be  raised  by  tax,  to  the  objeots  therein  specified ;  were  ouly 
designed  as  a  protection  against  usurpations,  improvidences,  or  dishonesty  of  cor- 
poration officials,  and  were  not  intended  to.  prevent  the  operation  of  any  subse- 
quent act  of  the  legislature. 

The  tax  law  of  1857  having  authorized  a  certain  sum  to  be  levied  for  specified  pur- 
poses, "  and  for  such  other  expenses  as  the  mayor,  Ac.,  of  New  York  may  be  put 
to  by  law,"  held,  in  an  action  brought  by  a  justice  of  a  district  court  whose  salary 
had  been  subsequently  increased  by  an  act  of  the  legislature,  that  such  act  imposed 
such  an  obligation  or  expense,  and  the  increased  salary  might  be  paid  out  of  any 
contingent  rand  provided  for,  or  out  of  any  surplus  over  the  estimated  amounts 
specified  in  the  tax  bill  as  required  for  a  particular  purpose. 

Appeal  from  a  judgment  of  a  district  court.    The  facts  of  the 
case  were,  that  the  plaintiff  was  a  justice  of  one  of  the  district 
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courts.  His  salary,  prior  to  April  18th,  1857,  was  at  the  rate  of 
$2,000  per  year.  At  that  date  the  legislature,  by  statute,  (1  Laws 
of  1857,  p.  725,  §  68),  raised  the  salary  attached  to  his  office  to 
$8,000  per  year,  providing  that  it  should  be  payable  on  the  first 
day  of  each  month  out  of  the  city  treasury.  The  present  action 
was  brought  to  recover  one  month's  salary  at  the  increased  rate. 

The  defence  was,  in  substance,  that  there  was  no  money  in  tbe 
city  treasury  which  could  by  law  be  applied  to  the  payment  of 
the  plaintiff's  claim.  In  support  of  the  defence  the  particular 
facts  relied  upon  are  so  fully  indicated  in  the  points,  that  it  is 
considered  unnecessary  to  state  them  here. 

The  justice  rendered  judgment  for  the  plaintiff,  and  the  defend- 
ants appealed. 

A.  B.  Lawrence,  jr.,  for  the  appellants. 

I.  The  facts  set  forth  in  the  answer  constitute  a  perfect  defence. 
1  Laws  of  1857,  707.  1.  The  respondents  are  the  creatures  of 
statute,  and  can  only  act  in  the  manner  prescribed  thereby.  Boon 
v.  City  of  Utica,  2  Barb.  104;  Head  v.  Providence  Ins.  Co.,  2  Cranch, 
127 ;  DartmouOi  College  v.  Woodward,  4  Wheat.  686 ;  Bank  of  U. 
S.  v.  Dandridge,  12  lb.  64 ;  Bank  of  Augusta  v.  Earl,  18  Pet  887 ; 
Hodges  v.  City  of  Buffalo,  2  Den.  110 ;  HamersJiaw  v.  Wolverltamp* 
ion  Waterworks  Co.,  4  Engl.  L.  &  Eq.  R.  426 ;  Farmers'  L.  <k  T.  Co. 
v.  Carroll,  5  Barb.  613.  2.  The  charter  of  1880,  (§  19;  Davies' 
Laws,  202),  which  was  in  force  until  May  1, 1857,  prohibited  the 
respondents  from  borrowing  any  mone3T,  except  in  anticipation 
of  their  annual  revenue,  unless  authorized  by  a  special  act ;  aud 
the  charter  of  1857,  (1  Laws  of  1857,  p.  885,  §  88),  which  took 
effect  on  the  1st  day  of  May,  1857,  contains  the  same  prohibition. 
8.  The  tax  act  of  1857  only  authorized  the  supervisors  of  the 
county  of  New  York  to  raise  an  amount  of  money  sufficient  to 
pay  the  salaries  of  officers,  payable  out  of  the  city  treasury,  at 
the  rates  allowed  by  law  at  that  time.  1  Laws  of  1857, 159.  And 
section  2  of  that  act  prohibits  the  application  of  the  sums  therein 
authorized  to  be  raised,  to  any  other  objects  or  purposes  than 
those  for  which  the  supervisors  are  empowered  to  raise  the  same. 
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Clearly,  under  this  act,  neither  the  respondents  nor  the  super- 
visors can  raise  any  money  to  pay  the  appellant  the  increase  in 
his  salary  demanded  in  the  complaint,  4.  The  act  of  April  13, 
1857,  (1  Laws  of  1857,  p.  725,  §  60),  gives  no  power  to  the  re- 
spondents by  loan,  or  to  the  supervisors  by  tax,  to  raise  any 
amount  to  meet  the  increase  in  the  salaries  of  the  justices  of  the 
district  courts  made  by  that  act ;  and  no  other  acts  authorized 
such  loan,  or  tax ;  so  that  the  legislature  provided  no  means  to 
enable  the  respondents  to  meet  the  same.  5.  The  whole  revenue 
of  the  respondents,  derived  from  other  sources  than  that  of  taxa- 
tion, is  pledged  by  law  for  the  permanent  debt  of  the  respond- 
ents. Davies'  Laws,  891.  6.  There  is  no  appropriation,  nor  is 
there  any  money  in  their  treasury,  out  of  which  they  can  pay 
the  appellant  the  inorease  in  his  salary.  The  charters  of  1830- 
1849  provide  that  no  money  shall  be  drawn  from  the  treasury 
until  it  has  been  duly  appropriated  to  the  purpose  for  which  it 
is  drawn.  Id,  202,  §  18;  205-7,  §§  7,  19.  And  these  provis- 
ions are  continued  in  force  by  the  charter  of  1857.  1  Laws  of 
1867,  p.  884  §  81. 

II.  A  payment  of  the  respondent's  demand  out  of  any  of  the 
moneys  authorized  to  be  raised  by  the  supervisors  by  the  act  of 
March  5, 1857,  would  subject  the  offioers  making  the  same  to  the 
penalties  imposed  by  section  40  of  the  charter  of  1857.  1  Laws 
of  1857,  888. 

III.  The  inability  of  the  appellants  to  pay  the  respondent  has 
not  arisen  from  any  neglect  of  duty  on  their  part,  or  on  that  of 
their  officers. 

IV.  The  legislature  having  neglected  to  provide  the  appellants 
with  means  to  pay  the  increase  in  the  salary  of  the  respondent, 
their  property  cannot  now  be  taken  under  execution  for  the  satis- 
faction of  such  claim. 

Wessell  &  Smith,  for  the  respondent. 

I.  It  is  admitted  that  the  respondent,  at  the  time  of  the  com- 
mencement of  this  action,  was  a  justice  of  a  district  court ;  that 
his  salary,  as  such,  was  at  the  rate  of  $2,000  per  year  up  to  April 
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IS,  1857,  wben  it  was  increased  by  an  act  of  the  legislature  to 
$8,000  per  year.  This  salary  is  made  payable,  on  the  first  day 
of  each  and  every  month,  out  of  the  city  treasury,  and  took  effect 
immediately.  1  Laws  of  1857,  p.  725,  §  68.  It  follows  that  the 
respondent  was  entitled  to  the  salary  provided  by  law,  viz.,  at 
the  rate  of  $2,000  per  year  up  to  18th  April,  1857,  and  after  that 
at  the  rate  of  $8,000  per  year,  payable  monthly,  as  demanded  in 
the  complaint ;  and,  being  thus  entitled,  he  has  a  remedy  by 
action  if  payment  is  refused,  and  no  other.  Lynch  v.  Mayor,  25 
Wend.  680,  and  cases  cited. 

II.  That  the  legislature  had  the  authority  to  pass  this  act 
increasing  the  salaries  of  these  justices,  and  making  the  same 
payable  out  of  the  city  treasury,  is  not  disputed.  People  v.  IFor- 
wer,  7  Hill,  81,  82 ;  &  C.  in  error,  2  Denio,  272,  281 ;  Conner  v. 
Mayor,  1  Seld.  285, 296. 

III.  But  admitting  that  the  comptroller  made  the  estimate; 
that  the  common  council  passed  the  ordinances  and  resolution, 
and  the  legislature  passed  the  tax  bill,  as  stated  in  the  answer; 
then  we  say,  1,  We  are  to  be  governed  by  the  act  of  the  legisla- 
ture alone,  and  have  a  right  to  refer  to  it  on  this  appeal  as  to 
what  was  intended,  without  regard  to  averments  in  the  answer 
as  to  its  construction,  and  for  the  obvious  reason,  2,  That  neither 
the  estimate  of  the  comptroller,  nor  the  ordinance  of  the  common 
council,  are  binding  on  the  legislature,  for  the  common  council 
may  alter  the  estimate  of  the  comptroller,  as  has  been  done 
recently,  and  the  legislature  may  alter  the  estimate  of  the  com- 
mon council,  or  refuse  to  pass  them  entirely ;  8,  It  follows  that, 
as  the  act  of  the  legislature  was  binding,  we  cannot  go  behind  it 
to  see  upon  what  basis  the  estimates  were  made. 

IV.  It  appears,  upon  the  face  of  the  answer,  that  it  is  not  true 
that  no  appropriation  has  been  made,  out  of  which  the  claim  of 
the  respondent  could  be  paid.  1.  There  is  the  appropriation  of 
$412,500,  which  is  general,  to  pay  salaries  from  the  city  treasury, 
without  any  reference  to  the  estimates  of  the  comptroller,  and  it 
is  not  pretended  that  this  sum  was  exhausted.  Until  that  was 
done,  this  allegation  forms  no  defence.    Ordinances  1856 ;  1  Laws 


t^  "> 


NEW  YORK— DECEMBER,  1858. 
: 1 -o/fe 

Green  v.  Mayor,  4c.,  of  the  City  of  New  York.      *        **■& 


1857, 159.  2.  Then  there  are  the  items  of  county  and  citjfeeea^^^ 
tingencies,  $80,000,  which  were  intended  to  apply  to  just  such  a 
case  as  the  present  lb. ;  Sun  Mutual  Ins.  Co.  v.  Mayor,  Ac,  3 
Sandf  10,  14.  8.  Then  comes  the  provision,  that  in  addition  to 
the  items  mentioned  in  the  ordinances,  "And  for  such  other  ex- 
penses as  the  mayor,  aldermen,  &c.,  may  be  put  to  by  law."  lb. 
4.  It  therefore  appears  that  the  necessary  appropriation  has  been 
made.  It  is  virtually  admitted  it  has  been  received ;  and  there  is 
nothing  to  show  but  that  the  money  is  in  the  treasury  now  :  cer- 
tainly there  is  no  allegation  that  it  has  been  exhausted. 

Y.  The  allegation  that  the  defendants  are  not  authorized  to 
raise  the  same  by  loan,  is  equally  unfounded.  1.  They  are  au- 
thorized to  raise  the  same  by  loan,  in  anticipation  of  revenue, 
without  permission  of  the  legislature.  Laws  1830,  p.  128,  §§  18, 
19 ;  1867,  p.  884,  §§  81-88.  2.  There  is  nothing  in  the  answer 
to  show  that  the  defendants  had  no  revenue,  and  that  they  could 
not  make  a  loan  in  anticipation  thereof;  on  the  contrary,  it 
appears  that  they  have  revenue ;  and  we  instance,  in  addition, 
fees,  Ac.,  received  from  these  courts,  Webster's  Diet. ;  Wharton  s 
Law  Lex. ;  Bouvier's  Law  Diet,  tit.  Revenue. 

VI.  They  also  had  authority  to  raise  it  by  tax  under  the  act 
of  1857,  as  above  shown.    1  Laws  of  1857,  157. 

VIL  The  legislature,  by  the  act  reorganizing  these  courts  and 
giving  the  increase  of  salary  to  the  judges,  (as  they  had  a  perfect 
right  to  do),  gave  the  right  to  the  defendants,  and  imposed  on 
them  the  duty,  to  provide  the  necessary  means  for  the  payment 
thereof.  Stief  v.  Hart,  1  Comst.  20,  80;  1  Kent's  Com.  (5th  ed.) 
464.  1.  They  had  the  right  to  raise  this  money  either  by  loan 
or  tax,  as  above  shown.  2.  The  act  organizing  these  courts 
removes  the  restriction  on  defendants,  if  any  was  imposed.  Laws 
of  1857,  pp.  707,  729,  §§  81,  82.  8.  The  legislature  having 
imposed  upon  the  defendants  the  duty  of  paying  this  increased 
salary,  they  gave  them  all  the  authority  necessary  for  the  per- 
formance of  the  same.    lb. 

VIII.  But,  admitting  the  facts  stated  in  the  answer,  it  forms 
no  defence  against  this  claim.    1.  The  plaintiff  was  entitled  to 
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the  amount  claimed  for  his  salary,  as  provided  by  law  and  admit- 
ted in  his  answer ;  and,  if  not  paid  when  due,  he  had  a  right  to 
his  action,  and  had  no  other  remedy.  Lynch  v.  Mayar%  25  Wend. 
680,  and  cases  cited.  2.  No  restrictions  are  contained  in  the 
charter,  or  laws  which  have  been  adopted  since,  altering  the  prin- 
ciples of  that  decision.  3.  No  omission  of  the  legislature,  the 
common  council,  or  their  financial  officer,  could  be  any  defence 
against  the  plaintiff.  4.  It  is  not  shown  that  the  real  estate, 
rents,  &c,  of  defendants  are  pledged  by  law  to  the  payment  oi 
the  public  debt ;  but  if  it  was,  it  is  no  defence,  because,  in  such 
case  the  judgment  of  the  plaintiff  would  be  a  lien  subordinate  to 
the  rights  of  the  public  creditor. 

IX.  The  act  of  April.  13,  1857,  is  not  obnoxious  to  the  objeo 
tion  that  it  is  a  local  or  private  act,  and  contains  more  than  one 
subject  not  embraced  in  its  title,  and  therefore  unconstitutional 
Const.,  art.  8,  §  13 ;  1  Laws  1857,  707 ;  5  Sandf  10 ;  1  Seld.  285, 
293-7 ;  15  Barb.  657 ;  Deb.  on  Const.,  Atlas  ed.  176,  Arg.  ed.  134 

X.  If  the  judgment  is  reversed,  it  presents  this  curious  anom 
aly :  1.  The  plaintiff  is  entitled  to  his  claim  as  demanded.  2.  That 
he  had  a  right  to  bring  this  action  for  the  same  against  the  de- 
fendants, who  are  liable ;  and  which  was  his  only  remedy.  3.  Yet 
he  is  turned  out  of  court,  and  made  to  pay  a  bill  of  costs,  because 
the  legislature,  or  common  council,  have  omitted  something  they 
should  have  done,  but  over  which  he  had  no  control. 

By  the  Court,  Brady,  J. — In  this  case,  the  theory  of  the  de- 
fence is,  that  the  corporation,  having  no  funds  to  pay  the  plain 
tiffs  claim,  and  no  power  to  raise  it  inprcesenti,  they  are  not  liable. 
That  the  legislature  has  imposed  upon  them  a  pecuniary  obliga- 
tion without  giving  them  the  means  of  discharging  it,  and  that 
compulsory  process  should  not,  therefore,  be  issued  against  them. 

The  power  of  the  legislature  to  increase  the  salaries  of  the 
justices  of  the  district  courts  was  not  questioned  on  the  argu- 
ment. It  could  not  well  be.  People  v.  Warner,  7  Hill,  81,  82 ; 
S.  C.  in  error,  2  Denio,  272,  281 ;  Conner  v.  The  Mayor,  1  Sel. 
285,  296.    The  act,  therefore,  providing  for  such  increase  was 
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valid,  and  the  obligation  imposed  on  the  defendants  binding. 
Having  arrived  at  this  result,  the  question  which  presents  itself 
is  whether,  in  answer  to  the  obligation  thus  imposed  and  sought 
to  be  enforced,  the  defendants  have  presented  a  legal  defence  ? 
I  tbink  not.    Assuming  the  fact  to  be  as  alleged  in  the  answer, 
that  the  defendants  had  no  fund  out  of  which  the  increase  could 
be  paid;  and  admitting  that  the  act  increasing  the  salary  did 
not,  by  its  own  terms,  confer  any  power  to  create  a  fund  to 
meet  such  increase,  that  fact  does  not  discharge  tbe  defendants 
from  liability.    When  a  power  is  given  >*y  statute,  everything 
necessary  to  make  it  effectual,  or  requisite  to  attain  the  end,  is 
implied.    Stiefv.  Hart,  1  Com.  30;  1  Kent  Com.  (5th  ed.)  464. 
So,  where  the  law  commands  a  thing  to  be  done,  it  authorizes 
the  performance  of  whatever  may  be  necessary  for  executing  its 
commands.    Foh'amVs  case,  5  Coke,  116.    The  defendants,  how- 
ever, say  that,  by  the  charter  of  1857  (Laws  1857,  Vol.  1,  p.  885,) 
they  are  prohibited  from  borrowing  any  money,  except  in  anti- 
cipation of  the  revenue  of  the  year  in  which  such  loan  shall  be 
made,  unless  authorized  by  a  special  act  of  the  legislature.  That 
the  tax  bill  of  1867  (Laws  1857,  Vol.  1,  p.  59,)  only  authorized 
the  supervisors  of  the  county  of  New  York  to  raise  an  amount 
of  money  for  salaries,  sufficient  to  pay  the  salaries  of  officers 
payable  out  of  the  city  treasury,  at  the  rates  allowed  by  law  at 
the  time  of  the  passage  of  the  act,  and  which  did  not  embrace 
the  increased  salary  of  the  plaintiff;  that  the  second  section  of 
the  tax  bill  (supra)  prohibited  the  application  of  the  sums  thereby 
to  be  raised,  to  any  other  objects  or  purposes  than  those  for 
which  the  supervisors  were  empowered  to  raise  the  same ;  that 
the  whole  revenue  of  the  defendants,  derived  from  other  sources 
than  that  of  taxation,  is  pledged  by  law  for  their  permanent 
debt;  (Davies7  Laws,  891);  that  the  charters  of  1830-1849  pro- 
vide that  no  money  shall  be  drawn  from  the  treasury  until  it 
has  been  duly  appropriated  to  the  purpose  for  which  it  is  drawn ; 
(Davies'  Laws,  pp.  202,  205,  207) ;  that  these  provisions  are  con- 
tinued in  force  by  the  charter  of  1857,  (§  81),  and  that  a  pay- 
ment by  the  defendants,  out  of  the  moneys  authorized  to  be 
Vol.  II.  14 
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raised  by  the  supervisors  by  act  of  March,  1857,  would  subject 
the  officers  making  the  same  to  the  penalties  imposed  by  sec.  40  of 
the  charter  of  1857.  This  presents  an  array  of  statutes  in  suj>- 
posed  opposition  to  the  right  of  the  plaintiff  to  insist  upon  his 
salary ;  but  I  think  they  can  have  no  such  effect.  Tbey  were 
all  designed  to  protect  the  people  of  the  city  and  county  of  New 
York  from  the  usurpations,  improvidences,  or  dishonesty  of  offi- 
cers of  the  corporation  who  might  feel  disposed  to  be  derelict, 
and  for  no  other  purpose.  They  are  guards  thrown  around  the 
property  of  the  people,  but  never  were  designed  or  intended  to 
prevent  the  operation  of  a  subsequent  statute,  passed,  it  must  bo 
presumed,  with  full  knowledge  of  their  existence  and  purposes. 
The  legislature  having  the  power,  then,  to  increase  the  salaries 
of  the  justices,  and  thus  to  impose  upon  the  defendants  a  burden, 
and  having  done  so,  all  the  elements  exist  which  entitle  the 
plaintiff  to  judgment  The  defendants'  liability  is  fixed  by  com- 
petent authority,  and  they  are  subject  to  the  ordinary  modes  of 
having  legal  liabilities  enforced.  The  People,  &c,  v.  The  Mayor, 
<£c,  25  Wend.  680.  I  am  aware  that  Judge  Ingraham  has 
expressed  a  different  view  of  this  question ;  but,  although  I  en- 
tertain profound  respect  for  his  opinion,  I  am  constrained  to 
differ  from  him.  I  think  the  liability  of  the  defendants  beyond 
question,  and  that  they  are  subject  to  all  the  legal  consequences 
of  that  liability.  It  may  be  said,  perhaps  with  propriety,  that 
the  defendants,  though  liable,  are  powerless,  and  that  the  plain- 
tiff should  be  restrained  from  enforcing  his  judgment  until  the 
time  arrives  at  which  they  can  provide  for  the  emergency  by 
the  usual  estimate  and  tax  bill,  but  we  are  not  called  upon  to 
decide  such  a  proposition,  or  to  give  it  consideration. 

The  conclusion  thus  expressed  is  predicated  upon  the  truth 
of  the  averment,  that  the  defendants  have  no  funds  out  of  which 
*  the  plaintiff's  claim  can  be  paid,  and  no  power  to  raise  money 
for  that  purpose.  Is  this  true  ?  On  reference  to  tax  bill  of  1857, 
(supra),  authorizing  the  supervisors  to  raise  money  by  tax,  it 
will  be  perceived  that  there  are  two  items  for  contingencies- 
one  for  the  county  of  $80,000,  and  one  for  the  city  of  $40,000, 
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and  that  these  form  a  part  of  the  sum  of  $8,612,682  to  be  levied 
not  only  for  the  objects  and  purposes  enumerated,  but  for  "  such 
other  expenses  as  the  major,  aldermen,  and  commonalty  of  the 
city  of  New  York  may  be  put  to  by  law."  And  it  appears,  by 
the  defendants'  answer,  that  the  items  of  the  bill  compose  an 
estimate  of  the  probable  amount  of  tax  required  for  that  year, 
and  furnished  by  the  comptroller  of  the  city  of  New  York,  as 
required  by  ordinance  of  May  80, 1849.  The  defendants  do  not 
aver  that  they  have  no  property  out  of  which  the  plaintiff's 
claim  could  be  made,  but,  reposing  upon  the  disabilities  created 
by  the  statutes  mentioned,  say,  that  they  have  no  money  in  the 
treasury  out  of  which  they  are  authorized  to  pay.  They  do  not 
allege  that  the  county  and  city  contingencies  are  either  exhausted 
or  will  be  required  for  purposes  other  than  salaries ;  they  assume 
that  the  sum  of  $412,500,  levied  for  salaries,  and  which  will 
be  required  for  that  purpose,  without  reference  to  the  increase  of 
the  salaries  of  the  justices,  is  the  only  fund  appropriated  which 
can  be  touched  to  pay  the  plaintiff's  claim.  We  have  seen  that* 
the  tax  bill  of  1857  appropriates  the  sum  of  $3,612,682  to  the 
payment  of  certain  sums,  estimated  to  be  necessary  for  certain 
purposes,  and  also  for  such  other  expenses  as  the  defendants 
may  be  put  to  by  law ;  and  we  have  also  seen  that  the  increased* 
salary  of  the  plaintiff  was  an  expense  to  which  the  defendants 
were  put  by  law.  Can  there  be  a  doubt  that  the  act  of  the  legis- 
lature, increasing  the  plaintiff's  salary,  is  an  appropriation  of  the 
defendants'  funds  for  that  purpose,  or  that  the  defendants,  under,' 
the  general  power  to  pay  "  such  other  expenses  as  they  may  be 
put  to  by  law,"  would  have  the  power  out  of  any  contingent 
fund,  or  any  surplus  over  the  estimates,  to  pay  the  plaintiff  ?'  I 
think  clearly  not;  and  that  there  is  no  such  contingent  fund, 
and  that  there  was  or  would  be  no  such  surplus,  does  not  ap- 
pear. It  is  my  opinion,  for  these  reasons,  that  the  averment  of 
the  defendants,  that  they  have  no  fund  out  of  which  they  ara 
authorized  to  pay  the  plaintiff,  is  not  sustained,  and  that  the 
judgment,  on  that  ground,  as  well  as  upon  the  question  first 
considered,  should  be  affirmed.  Judgment  affirmed. 
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Chables  F.  Watts  v.  James  C.  Willett,  sheriff,  Ac. 

The  official  retain,  bv  a  constable,  of  proceedings  under  an  attachment  iasaod  by  a 
justice  of  the  Marine  Court  under  the  non-imprisonment  act,  should  specify  the 
manner  in  which  the  writ  has  been  executed,  and,  in  addition,  specifically  state 
whether  a  copy  was  or  was  not  personally  served  on  the  defendant  named  in  it 

If  the  defendant  cannot  be  found  in  the  county,  then  It  should  show  that  the  con- 
stable left  a  certified  copy  of  the  attachment  and  inventory  at  the  defendant's 
last  place  of  residence,  specifying  it 

Where  the  affidavits,  on  which  the  attachment  was  issued,  showed  that  the  defend- 
ant resided  in  the  city  and  county  of  New  York,  at  No.  54  First  street,  and  the 
return  of  the  constable  stated,  that  because  he  could  not  find  the  defendant  he 
left  a  copy  of  the  attachment  and  inventory  with  a  person,  in  whose  possession 
he  found  the  goods  and  chattels  of  the  defendant,  at  No.  252  Washington  street 

Bdd,  that  the  attachment  was  not  served  in  the  manner  required  by  statute,  and 
the  constable  acquired  no  right  to  the  possession  of  the  property,  nor  any  right 
of  action  respecting  it 

Such  a  return  will  not  authorize  the  plaintiff  to  proceed  to  trial  upon  the  return  day 
of  the  attachment  And  although  the  voluntary  appearance  of  the  defendant  at 
that  time  is  sufficient  to  confer  upon  the  justice  jurisdiction  to  proceed  to  trial  and 
Judgment,  that  act  does  not  make  an  incomplete  service  of  the  attachment  perfect 
in  law,  as  against  executions  levied  by  the  sheriff  in  favor  of  other  creditors. 

It  is  the  service  of  the  attachment  which  places  goods  taken  under  it  in  the  custody 
of  the  law,  and  creates  a  valid  lien,  which  a  subsequent  execution  cannot  remove. 

Appeal  by  plaintiff  from  a  judgment  of  the  Marine  Court  at 
general  term.  On  or  about  the  19th  day  of  May,  1856,  two 
attachments  against  the  property  of  Joseph  Crawford  were 
duly  issued  by  and  out  of  the  Marine  Court  of  the  city  of  New 
York  to  the  plaintiff,  as  constable,  one  of  which  attachments 
was  at  the  suit  of  Skelding  &  Thorp,  for  $279.17,  the  other  at 
the  suit  of  John  Anderson,  for  $208.85.  The  affidavits  upon 
which  the  attachments  were  issued  showed  that  the  defendant, 
Crawford,  resided  at  No.  54  First  street,  New  York  city,  and 
kept  a  store  at  No.  252  Washington  street,  and  set  forth  various 
facts  tending  to  show  that  he  had  made  a  pretended  sale  of  his 
stock  of  goods,  and  was  keeping  himself  concealed,  with  intent 
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to  defraud  his  creditors.  These  attachments  were  executed  by 
the  plaintiff  on  the  same  day  that  they  were  issued,  and  fhe  fol- 
lowing return  was  made  by  him  of  his  service  in  each  case : 

"  By  virtue  of  the  within  attachment  I  did,  on  the  19th  day 
of  May,  1856,  attach  and  take  into  my  custody  the  goods  and 
chattels  of  the  defendant  within  named,  and  an  inventory  of 
which  the  annexed  is  a  copy ;  and  immediately  on  the  same  day, 
because  I  could  not  find  the  defendant,  I  left  a  copy  of  said  at- 
tachment and  inventory  with  a  person,  in  whose  possession  I 
found  the  goods  and  chattels  of  the  defendant,  at  No.  252  Wash- 
ington street  in  the  city  of  New  York." 

To  this  return  an  inventory  of  the  property  attached,  was  an- 
nexed. 

The  attachments  were  made  returnable  on  the  26th  day  of 
May,  1856.  On  that  day  the  defendant  Crawford  appeared  at 
court,  and  judgment  was  rendered  against  him.  On  the  16thr 
17th,  19th,  20th,  and  21st  days  of  May,  1856,  executions  at  the 
suit  of  various  creditors  of  Joseph  Crawford  were  issued  to 
the  defendant,  the  sheriff  of  the  city  and  county  of  New  York, 
and  were  levied  by  him  on  the  same  property  thus  attached  by 
the  plaintiff;  the  property  was  sold  under  these  executions,  and 
the  proceeds  applied  to  the  payment  thereof  It  was  admitted 
that  the  property  so  sold  was  more  than  sufficient  to  pay  the 
attachments,  and  the  executions  issued  prior  to  the  attachments. 

This  action  was  brought  to  recover  the  amount  of  the  attach- 
ments from  the  defendant,  the  sheriff,  upon  the  ground  that  the 
attachments  constituted  a  lien  upon  the  property,  which  the 
plaintiff  was  entitled  to  have  satisfied  before  the  executions 
issued  on  the  20th  and  21st  of  May.  On  the  trial,  the  defend- 
ant moved  to  dismiss  the  complaint  on  the  ground  that  the 
attachments  were  irregularly  issued  and  served,  and  constituted 
no  lien  upon  the  property.  The  motion  was  granted,  and  the 
complaint  was  dismissed.  The  judgment  of  dismissal  was 
affirmed  at  general  term,  and  the  plaintiff  appealed. 
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Lewis  B.  Reed,  jr.,  and  John  Sessions,  for  the  appellant. 

I.  The  judge  having  jurisdiction  to  issue  the  attachment,  it 
follows  that  the  levy  was  valid ;  for  it  was  not  necessary  service 
should  precede  the  levy;  on  the  contrary,  it  must  follow.  §  36. 
And  any  irregularity  in  the  service  was  cured  by  the  appearance, 
although  by  attorney.  9  Barb.  381 ;  2  R  S.  (2d  ed.)  p.  162, 
§§  27,  28,  29;  Id.,  p.  202,  §§  293,  294,  295. 

IE.  The  attachment,  being  warranted  by  law,  created  a  lien 
not  only  against  the  debtor,  but  also  against  subsequent  attach* 
ments  and  executions.     Van  Loan  v.  Klane,  10  Johns.  129. 

IIL  Jurisdiction  having  been  acquired,  it  cannot  be  lost  by 
mere  irregularity ;  the  proceedings  may  be  reversed,  but  they 
are  not  void.  Every  intendment  will  be  made  in  favor  of  regu- 
larity, and  third  parties  will  not  be  allowed  to  inquire  into  them. 
8  Cow.  R 127;  SDenioR.168;  2  Hill  R.  517;  21  Wend.  R  47. 

IV.  Presumptions  will  not  be  allowed  to  oust  a  justice  of  juris- 
diction, (12  Barb.  550) ;  not  only  is  this  so,  but  public  officers— a 
justice,  constable,  &c., — are  presumed  to  have  done  all  that  the 
law  requires  when  it  appears  they  have  undertaken  to  do  a  thing. 
Van  Kirk  v.  Wilde,  11  Barb.  520. 

A.  J.  Vanderpoel,  {Brown,  Hall  &  Vanderpoel),  for  the  res- 
pondent. 

I.  The  officer  did  not  serve  the  attachment  in  the  manner 
required  by  statute,  and  obtained  no  lien  upon  the  property  ot 
the  debtor,  as  against  the  claims  of  judgment  creditors  interme- 
diate the  levy  and  the  return  day  of  the  attachment  The 
remedy  by  attachment,  where  it  is  jurisdictional  process,  is  only 
available  to  a  party  who  strictly  complies  with  all  the  statutory 
provisions.  2  R  S.  (4th  ed.)  p.  432,  §  29 ;  Id.,  p.  461,  §  213 ; 
Cook  v.  McDoel,  3  Denio,  317 ;  Wittard  v.  Spent/,  16  Johns.  121. 
a.  The  plaintiff  did  not  leave  a  copy  of  the  attachment  or  in- 
ventory, certified  or  otherwise,  at  the  last  place  of  residence  of 
the  defendant.  The  return  do$s  not  allege  that  the  defendant 
did  not  have  a  place  of  residence  within  the  county,  nor  whether 
he  could  not  find  him  within  the  county.     If  he  can  be  found 
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in  the  county,  the  attachment  must  be  personally  served,  and 
the  fact  stated.  Laws  of  1831,  p.  404,  §  86.  b.  "  It  is  a  regular 
return  only  that  can  give  jurisdiction."  Stuart  v.  Smitli,  17  Wend. 
517;  Wheeler  v.  Lampman,  14  Johns.  R.  481 ;  Barnes  v.  Harris, 
(per  Bbonson,  J.),  4  Com.  888. 

II.  The  plaintiff's  title  is  not  aided  by  the  fact  that  the  de- 
fendant in  the  attachment  appeared  on  the  return  day.  The 
rights  of  the  sheriff  acquired  on  the  19th,  20th,  and  21st  days 
of  May,  1856,  could  not  be  impaired  by  any  subsequent  acts 
or  waiver  on  the  part  of  the  defendant  in  the  property.  The 
debtor  could  not,  by  appearing  in  court,  work  a  transfer  of  title, 
so  as  to  defeat  the  levy,  any  more  than  he  could  do  so  by  an 
instrument  under  his  hand  and  seal.  Iloman  v.  BrincJcerhoff, 
1  Denio,  184. 

HL  The  sheriff  has  a  right  to  object  to  the  validity  of  the 
plaintiff's  levy  of  the  attachments.  Horton  v.  Hendershot,  1 
Hill,  118. 

IV.  The  action  for  m»ney  had  and  received  will  not  lie,  under 
the  circumstauces  of  the  present  case. 

By  the  Court,  Hilton,  J. — The  material  question  to  be  here 
determined  is,  whether  the  attachment  issued  out  of  the  Marine 
Court  was  duly  served  by  the  plaintiff)  as  constable,  on  the  19th 
of  May,  1856?  because,  if  such  was  tbe  case,  it  is  conceded  that 
the  proceeds  of  the  property  attached,  and  applied  to  the  payment 
of  executions  delivered  to  the  defendant,  as  sheriff,  after  that  day 
and  prior  to  the  26th  of  May,  were  more  than  sufficient  to  pay  the 
amount  of  the  judgment  recovered  in  the  Marine  Court  on  the 
return  of  the  attachment.  The  return  of  the  constable  is  in  the 
following  words,  endorsed  on  the  writ: 

"  By  virtue  of  the  within  attachment  I  did,  on  the  19th  day  of 
May,  1856,  attach  and  take  into  my  custody  the  goods  and  chat- 
tels of  the  defendant  within  named,  and  an  inventory  of  which 
the  annexed  is  a  copy ;  and  immediately  on  the  same  day,  because 
I  could  not  find  the  defendant,  I  left  a  copy  of  said  attachment  and 


216  COURT  OF  COMMON  PLEA& 

Watti  v.  Wfflett. 

inventory  with  a  person,  in  whose  possession  I  found  the  goods 
and  chattels  of  the  defendant,  at  No.  252  Washington  street  in 
the  city  of  New  York." 

The  86th  section  of  the  Non-imprisonment  Act  (Laws  of  1831, 
396;  2  R  S.  (4th  ed.)  p.  461,  §  218 ;  also  p.  482,  §  29,)  directs 
that  the  attachment  shall  be  executed  by  the  constable  to  whom 
it  is  delivered,  by  attaching  and  taking  into  his  custody  such  of 
the  goods  and  chattels  of  the  defendant  as  shall  be  sufficient  to 
satisfy  the  plaintiff's  demand,  immediately  making  an  inventory 
of  the  property  seized,  and  leaving  a  copy  of  the  attachment  and 
of  the  inventory,  certified  by  him,  at  the  last  place  of  residence  of 
the  defendant;  and  if  the  defendant  can  be  found  in  the  county, 
such  copy  shall  be  served  upon  him  personally,  instead  of  leaving 
it  at  his  last  place  of  residence.  But  if  the  defendant  has  no 
place  of  residence  in  the  county  where  the  goods  and  chattels  are 
attached,  and  cannot  be  found  therein,  such  copy  and  inventory 
shall  be  left  with  the  person  in  whose  possession  the  goods  and 
chattels  shall  be  found. 

It  appears  that  the  attachment  under  which  the  plaintiff  claims, 
was  issued  against  the  property  of  one  James  Crawford  upon  the 
application  of  one  James  L.  Butler,  a  creditor,  and  was  founded 
on  the  affidavit  of  Butler  and  others  tending  to  show  that  Craw- 
ford had  made  a  colorable  sale  of  his  property  contained  in  his 
store  and  place  of  business  No.  252  Washington  street,  with 
intent  to  defraud  his  creditors.  That  after  diligent  search  for 
him  by  Butler  for  48  hours,  by  sending  and  going  to  his  resi- 
dence No.  54  First  street  in  this  city,  he  had  been  unable  to  find 
him;  and  Butler's  belief  was  that  Crawford  kept  himself  con- 
cealed to  avoid  his  creditors,  and  to  avoid  service  of  process.  This 
was  sworn  to  two  days  prior  to  the  issuing  of  the  attachment 

The  facte  thus  stated  rendered  the  duty  of  the  plaintiff,  as  con- 
stable, in  executing  the  attachment,  very  plain  and  simple.  After 
taking  the  goods  and  chattels  into  his  possession,  and  making  an 
inventory  thereof,  he  was  to  make  diligent  inquiry  for  the  de- 
fendant Crawford,  and  if  he  could  not  be  found  in  the  county,  then 
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leave  a  certified  copy  of  the  inventory  and  attachment  at  his  place 
of  residence  No.  54  First  street,  and  in  the  official  return  of  the 
proceedings  under  the  attachment  he  should  have  specified  the 
manner  in  which  it  was  executed,  and,  in  addition,  specifically 
stated  whether  such  copy  was  or  was  not  personally  served  on  the 
defendant  named  in  it.    Laws  of  1881,  p.  396,  §  36. 

Now  it  is  quite  clear,  from  the  plaintiff's  return,  that  the  attach- 
ment was  not  served  in  the  manner  required  by  law,  nor  was 
the  return  sufficient  to  authorize  Butler  to  proceed  to  trial  before 
the  justice  upon  the  return  day  of  the  attachment.  lb.,  §  38 ; 
Cook  v.  ifcDoel,  8  Denio,  317.  It  is  true,  the  justice  acquired 
jurisdiction  to  proceed  to  trial  and  judgment  on  that  day  by  the 
defendant  Crawford  voluntarily  appearing,  but  that  act  could  not 
make  an  incomplete  service  of  the  attachment  perfect  in  law  as 
against  prior  executions,  already  levied  by  the  defendant  in  this 
action,  in  favor  of  other  creditors.  Horlon  v.  HendersJiot,  1  Hill, 
118.  Although  the  judgment  was  valid,  yet  the  plaintiff,  as  con- 
stable, acquired  no  other  right  to  the  property  than  such  as  a  legal 
service  of  the  attachment  would  have  given  him,  (Iloman  v. 
Brinkerhoff,  1  Denio,  184 ;  Barnes  v.  Harris,  4  Comst.  874) ;  and, 
as  we  have  seen  the  attachment  was  not  served  in  the  manner  re- 
required  by  the  statute,  he  acquired  no  right  to  the  possession  of 
the  property,  nor  any  right  of  action  respecting  it  It  is  the  ser- 
vice of  the  attachment  which  places  goods  taken  under  it  in  the 
custody  of  the  law,  and  creates  a  valid  lien,  which  a  subsequent 
execution  cannot  remove.  Van  Loan  v.  Klane,  10  John.  129. 
Judgment  affirmed. 


The  New  Yoke  Academy  of  Music  v.  Jakes  H.  Hackett. 

To  work  a  forfeiture  of  a  lease  for  the  non-payment  of  rent,  a  demand  must  be 
made  upon  the  demised  premises,  at  a  convenient  time  before  sundown,  on  the 
day  the  rent  falls  due;  and  the  exact  amount  must  be  demanded. 

The  tenant,  in  such  a  case,  has  until  midnight  to  pay  the  rent,  and  until  the  whole 
day  has  actually  expired,  the  landlord  cannot  put  in  force  his  right  to  re-enter. 
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Forfeitures  of  this  description  are  not  favored  in  the  law,  and  therefore,  when  it  is 
insisted  on,  a  demand  of  rent  due  must  be  shown  with  great  particularity. 

A  denial  in  an  answer,  in  an  action  brought  to  recover  rent,  of  "each  and  every 
allegation  in  the  complaint!  wherein  and  whereby  the  defendant  is  charged  with 
being  liable  for  any  rent  to  the  plaintifls,  or  of  any  sum  being  due  or  owing  from 
him  to  them,"  puts  at  issue  an  averment  in  the  complaint  "  that  the  rent  was,  at 
it  became  due,  duly  demanded."    Heltox,  J.,  dissenting. 

An  eutry  by  the  landlord  upon  demised  premises,  and  excluding  the  tenant  there- 
from, is  an  eviction  of  the  tenant,  and  suspends  the  payment  of  any  rent  falling 
due  thereafter,  until  he  is  restored  to  the  possession. 

But  an  eviction  will  not  discharge  the  tenant  from  liability  for  rent  previously  due. 

An  opera  house  was  rented  for  two  months,  the  rent  to  be  paid  weekly,  and  "  non- 
payment of  rent  to  forfeit  lease."  The  house  was  to  be  accepted  in  the  condition 
in  which  it  was— the  owners,  however,  agreeing  to  use  all  diligence  in  finishing 
it  The  tenant  entered  into  occupation  of  the  premises,  using  thorn  for  operatic 
performances,  in  which  Grisi  and  Mario  were  the  prominent  attractions.  The 
building  remaining  unfinished,  with  but  six  furnaces  put  up  out  of  the  fifteen 
contemplated ;  Mario  was  taken  with  a  cold  and  hoarseness  which  prevented  a 
continuance  of  his  performances,  resulting  in  on  illness  from  which  be  did  not 
recover  for  several  weeks.  The  rent  being  unpaid  for  two  weeks,  on  the  last  day 
of  the  third  week  the  landlord  peaceably  excluded  the  tenant  from  the  premises. 
On  the  day  of  the  eviction  the  tenant  had  announced  the  first  representation  of 
the  opera  of  "  Semiramide "  on  tho  ensuing  week,  and  had  incurred  expense  in 
advertising,  printing,  fto,  therefor.  In  an  an  action  on  tho  lease,  brought  to  re- 
cover for  the  three  weeks1  rent— fieW, 

L  That,  upon  the  tenant  showing  a  breach  of  the  agreement  on  the  part  of  the 
landlord  to  use  all  diligence  in  finishing  the  house,  he  was  entitled  to  counter- 
claim his  damages  in  consequence. 

II.  That  the  damages  claimed  to  havo  resulted  from  the  loss  of  Mario's  services  by 
illness  arising  from  cold  and  hoarseness  produced  by  the  unfinished  condition  of  the 
house,  and  in  respect  to  which  tlie  gains  or  profits  must  of  necessity  be  purely 
speculative  and  conjectural,  were  too  remote  and  uncertain  to  form  tho  subject  of 
a  counter  claim,  and  could  not  thoroforo  be  allowed.    Buady,  J.,  dissenting. 

III.  Damages  recoverable  upon  a  breach  of  contract  are  only  such  as  can  be  ascer- 
tained and  fixed  with  reasonable  certainty ;  and  this  cannot  be  done  in  respect  to 
profits  anticipated  from  the  future  public  performances  of  a  vocalist 

IV.  That  he  was  entitled  to  be  allowed,  in  abatement  of  the  rent,  the  damages  oc- 
casioned by  the  eviction — and  which,  in  this  case,  consisted  of  the  expenses  of 
advertisements,  printing,  4a,  in  announcing  the  performances  of  the  week  fol- 
lowing the  eviction. 

Per  Hilton,  J.,  (and  Ikgeaham,  F.  J.) — In  an  action  for  rent,  against  a  tenant  oc- 
cupying demised  premises,  ho  cannot  be  permitted  to  claim,  in  abatement  or  ex- 
tinguishment of  the  rent,  tliat  the  promises  were  unfit  for  habitation,  or  for  the 
purposes  intended  by  him  at  the  time  of  hiring. 
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Appeal  by  defendant  from  an  order  at  special  term  refusing 
a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  three  weeks'  rent  under  the 
following  agreement : 

Memorandum. of  an  agreement  between  the  New  York  Acad- 
emy of  Music  and  James  H.  Hackett,  for  a  lease  of  the  Academy 
for  a  period  of  two  months  from  the  first  day  of  October,  one 
thousand  eight  hundred  and  fifty-four. 

1.  The  rent  to  be  nine  thousand  five  hundred  dollars — five 
hundred  dollars  payable  on  the  thirtieth  day  of  September,  and 
one  thousand  dollars  on  the  succeeding  Saturday  of  each  week 
until  the  whole  amount  is  paid. 

2.  Two  hundred  free  admissions,  with  a  seat  selected  and 
secured,  reserved  to  the  Academy. 

3.  The  use  of  a  room  for  directors. 

4.  The  right  of  having  one  or  more  watchmen  or  firemen  in 
the  building  with  free  access  to  all  parts,  and  control  of  the  fire 
plugs,  cistern,  outlets,  hose  and  necessary  adjuncts ;  also  a  lodg- 
ing room. 

5.  Free  access  to  the  building  for  directors  or  executive  com- 
mittee. 

6.  Mr.  Hackett  not  to  let  or  underlet  any  portion  of  the  build- 
ing, except  saloons ;  and  not  to  assign  his  lease. 

7.  The  house  to  be  accepted  in  the  condition  in  which  it  is. 
The  directors,  however,  to  use  all  diligence  in  finishing,  and  to 
have  the  main  saloon  cleared  up  on  the  night  of  every  perform- 
ance. 

8.  Mr.  Allegri  to  have  use  and  control  of  the  painting  room 
and  carpenters'  shop  until  bis  contract  is  finished  ;  other  parts  of 
the  building  to  be  in  the  control,  during  the  day,  of  the  neces- 
sary mechanics. 

9.  The  building  to  be  used  for  operatic  performances,  oratorios, 
concerts  of  a  classic  character,  English  and  French  comedies  or 
vaudevilles,  ballets  and  balls  of  a  respectable  character. 

10.  Non-payment  of  rent  to  forfeit  lease. 
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11.  No  scenery  to  be  altered  or  repainted  except  by  or  under 
the  direction  of  Mr.  Allegri,  without  consent  of  the  executive 
committee. 

12.  The  Academy  reserves  the  right  of  increasing  the  free  ad- 
missions to  three  hundred  on  payment,  by  a  deduction  from  the 
rent,  of  the  price  of  admission  to  the  lessee. 

18.  In  case  of  fire,  the  rent  to  cease  unless  forthwith  repaired. 
Dated  New  York,  27th  September,  1854. 

Wm.  H.  Paixe,  Sec'y. 
Jas.  H.  Hackett. 
C.  Bainbridge  Smith. 

The  complaint  averred  that  the  rent  due  on  the  21st  and  28th 
of  October,  and  on  the  4th  of  November,  amounting  in  all  to 
$3,000,  was  unpaid,  "  though  payment  thereof,  as  it  became  due, 
was  duly  demanded  of  said  defendant r 

The  answer  averred — I.  That  the  plaintiffs  failed  to  use  due 
diligence  in  completing  the  building  according  to  their  contract, 
in  consequence  of  which  M.  Mario,  one  of  the  defendants  artists, 
was  made  sick  and  the  defendant  was  incapacitated  from  giving 
the  necessary  operatic  representations  to  his  damage  $3,000 ; 

II.  That  on  the  4th  of  November  he  was  evicted  by  the  plaintiffs; 

III.  That  in  consequence  of  such  eviction  he  was  prevented  from 
giving  operatic  representations,  to  his  damage:  IV.  That  the 
plaintiffs  were  indebted  to  him  on  a  sale  of  some  tickets,  and  also 
for  some  scenery,  &c.,  which  they  had  unlawfully  converted  to  their 
own  use ;  and  the  answer  closed  with  this  averment :  V.  "  And 
the  defendant  denies  each  and  every  allegation  of  the  complaint 
wherein  and  whereby  he  is  charged  with  being  liable  for  any 
rent  to  the  plaintiffs,  or  of  any  sum  being  due  or  owing  from  him 
to  them,  and  demands  judgment  in  his  favor  against  the  plaintiffs 
in  the  sum  of  five  thousand  dollars." 

To  this  answer  a  reply  was  interposed,  denying  all  the  allega- 
tions therein  contained  except  that  in  respect  to  the  sale  of  the 
tickets,  on  account  of  which  the  plaintiffs  admitted  an  indebted- 
ness of  $26. 


NEW  YOEK-DECEMBER,  1858.  221 

Academy  of  Musio  v.  Hackett 

Upon  the  trial  before  Hod.  D.  P.  Ingraham  and  a  jury,  it 
appeared  that  on  the  4th  of  November,  1854,  William  H.  Paine, 
the  secretary  of  the  plaintifls,  called  at  the  Academy  of  Music  to 
collect  the  rent;  that  he  remained  there  for  that  purpose  until  6 
o'clock  P.  M.,  at  which  time,  the  defendant  having  gone  away, 
he  gave  one  James  F.  Tunison,  who  was  in  charge  of  the  Acad 
emy  on  behalf  of  both  parties,  direction  to  close  the  building  and 
not  to  permit  any  person  to  enter  without  an  order  from  him  or 
the  president  of  the  plaintiffs,  Mr.  Phalen.  This  was  done  by 
order  of  the  board  of  directors  of  the  plaintiffs.  Mr.  Tunison 
closed  the  house  accordingly.  This  was  on  a  Saturday  night. 
Mr.  Paine  at  the  same  time  prepared,  and  left  to  be  served  on 
the  defendant,  a  notice  in  these  words: 

James  H.  Hackett,  Esq., 
Dear  Sir: — You  are  hereby  notified  that  the  unexpired  term 
of  your  lease  of  the  N.  Y.  Academy  of  Music  building  is  forfeited 
by  the  non-payment  of  rent  due  this  day,  and  that  the  building 
is  closed. 

By  order  of  the  directors. 

Wm.  H.  Paine,  Sec'y. 

New  York,  Nov.  4th,  1854. 

It  further  appeared  that  when  the  defendant  first  took  posses- 
sion of  the  house,  but  three  furnaces  had  been  put  in ;  that  on 
the  16th  of  October  there  were  but  six  in  the  house ;  that  both 
performers  and  audience  complained  bitterly  of  the  cold ;  that 
Grisi  and  Mario,  who  were  defendant's  principal  performers,  com- 
plained of  the  cold,  and  said  that  they  had  both  sung  at  St.  Pe- 
tersbuigh,  but  never  had  experienced  such  cold  there.  It  was 
intended  to  have  put  fifteen  furnaces  in  all  into  the  house,  and 
the  testimony  showed  that  they  might  all  have  been  put  in  in 
two  days  if  a  sufficient  number  of  men  had  been  employed. 

The  defendant  then  offered  to  prove  that  on  the  evening  of  the 
16th  of  October,  1854,  Mario  was  well  when  he  commenced  his 
performance  at  the  Academy  of  Music,  and  during  his  pciform- 
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ance  was  taken  with  a  cold  and  hoarseness  which  prevented  his 
going  through  with  his  performance ;  that  such  cold  and  hoarse- 
ness arose  exclusively  from  the  coldness  and  dampness  of  the 
house ;  and  that  such  coldness  and  dampness  resulted  from  the 
neglect  of  the  plaintiffs  to  finish  the  building,  and  to  put  the  fur* 
naces  in  order,  and  that  Mario's  illness  continued  for  about  four 
weeks,  during  which  time  the  defendant  was  entirely  deprived 
of  his  services  and  lost  great  gains  and  profits  thereby.  The 
plaintiffs  objected  to  each  and  all  of  the  foregoing,  and  the  court 
excluded  any  testimony  upon  the  same,  to  which  the  defendant's 
counsel  excepted. 

The  defendant  then  offered  to  show  that  a  representation  was 
announced  for  Monday,  the  6th  of  November,  viz.,  "Semiramide," 
on  the  Saturday  before  the  closing  of  the  Academy  against  Mr. 
Hackett  by  Mr.  Paine,  and  that  great  expense  had  been  incurred 
by  bills  and  advertisements. 

The  plaintiffs'  counsel  objected  thereto,  the  court  excluded  the 
same,  and  the  defendant  duly  excepted. 

The  case  being  then  closed,  was  submitted  to  the  jury,  who 
rendered  a  verdict  for  the  plaintiffs  for  $1,68413.  The  defend- 
ant then  moved  at  special  term  on  a  case  for  a  new  trial.  The 
motion  was  denied,  and  the  following  opinion  was  rendered: 

Ingraham,  First  Judge. — The  evidence  offered  by  the  defend- 
ant to  show  the  damages  he  has  sustained  by  the  closing  of  the 
Academy,  was  intended  to  prove  that  during  the  performance 
previous  thereto,  Mario,  one  of  the  performers,  was  taken  with  a 
cold  and  hoarseness,  which  prevented  him  from  performing,  which 
resulted  from  the  neglect  of  the  plaintiffs  to  make  the  necessary 
provision  for  warming  the  building ;  that  his  sickness  continued 
for  four  weeks,  and  in  consequence  thereof  the  defendant  sustain- 
ed loss  of  gains  and  profits  he  expected. 

This  evidence  was  excluded  on  the  ground  of  its  uncertainty 
and  remoteness.  I  see  no  reason  to  change  the  opinion  express- 
ed at  the  trial.  The  damage  supposed  to  arise  from  such  a  case 
is  altogeOier  too  remote  and  uncertain,  both  as  to  the  cause,  the  na- 


NEW  YORK— DECEMBER,  1858.  223 

Academy  of  Music  v.  Hackett. 

tare  and  the  consequences,  to  warrant  the  court  in  admitting  it 
after  the  defendant  had  seen  fit  to  use  the  building  for  the  pur- 
pose for  which  it  was  rented. 

When  a  building  is  unfit  for  the  use  contemplated,  if  the  ten- 
ant has  a  remedy  for  such  unfitness  he  must  seek  it  either  by 
charging  the  landlord  with  the  expense  of  remedying  the  defects, 
or  by  refusing  to  use  the  premises,  and  thereby  exonerate  himself 
from  liability  under  the  contract  of  hiring.  But  a  tenant  has  no 
right  to  use  demised  premises,  which  he  knows  to  be  unfit  for 
occupation,  in  such  a  way  as  to  cause  damage  and  loss,  and  then 
seek  to  recover  from  his  landlord  for  the  damages  so  occasioned 
by  his  own  acts,  was  held  by  us  in  this  court  some  years  since 
in  NicJiol  v.  Dusenbury,  where  the  tenant,  knowing  that  the  roof 
of  a  house  he  had  hired  was  unfinished  and  permitted  the  rain  to 
come  through,  instead  of  repairing  the  roof,  placed  his  goods  in 
the  store,  which  were  there  damaged  by  the  rain.  The  court 
held  the  tenant  could  not  recover  such  damage. 

The  rule  is  the  same  whether  the  damage  is  produced  by  water 
on  goods  or  by  exposure  to  cold,  either  in  property  or  person. 
If  the  building  is  unfit  for  the  purpose  contemplated,  then  the 
tenant  should  not  use  it,  and  should  seek  redness  in  another  form. 

The  mere  notice  to  the  tenant  was  not  an  eviction,  and  the 
evidence  does  not  show  any  actual  eviction  prior  to  the  time  when 
by  the  contract  the  lease  was  to  terminate. 

The  matters  offered  by  the  defendant,  and  which  were  exclud- 
ed, relating  to  the  supposed  damages  sustained  by  him,  were  not, 
in  my  judgment,  admissible  for  that  purpose,  and  the  rulings  in 
regard  to  them  were  not  erroneous. 

Motion  for  new  trial  refused. 

From  the  order  entered  pursuant  to  this  opinion,  the  defendant 
appealed. 

C.  Bainbridge  Smith,  for  the  appellant 
I.  In  order  to  produce  an  eviction,  it  is  not  necessary  there 
should  be  an  actual  physical  expulsion.  Pendleton  v.  Dyott,  8  Cow. 
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727 ;  Gilhooky  v.  Washington,  4  Comst.  217 ;  Luckey  v.  Frantic*, 
1KD.  Smith, 47 ;  Lawrence  v.  Frenc/i,  25  Wend  443 ;  OjUvie  v. 
HuU,  5  Hill,  52 ;  Lloyd  v.  Towipiiiw,  1  T.  R  671 ;  Sana  v.  Phelps, 
1  Stark.  94.  1.  An  eviction  consists  in  taking  from  the  tenant 
the  whole  or  some  part  of  the  demised  premises.  Id.  So,  in 
Burns  v.  Phelps,  {supra),  where  the  landlord  gave  notice  to  an 
nnder  tenant  to  quit,  and  he  did  accordingly,  it  was  held  to  amount 
to  an  eviction.  So  in  Lloyd  v.  Tompkins,  {supra),  per  Ashubst  - 
"  Bnt  here  the  act  itself  asserts  a  title ;  for  the  defendant  locked  the 
pew%  which  is  as  strong  an  assertion  of  right  as  can  well  be  imagined.79 
2.  The  defendant  had  the  whole  of  the  4th  of  November,  that  is, 
till  12  o'clock  midnight  of  that  day,  in  which  to  pay  the  rent  due. 
Giles  v.  Comstock,  4  Comst  270,  273 ;  Smith  v.  Shepard,  15  Pick 
147 ;  Duppa  v.  Mayo,  1  Sannd.  287.  3.  The  plaintiff  did  not 
make  any  formal  demand  of  the  precise  sum  due  for  rent,  before 
they  entered  the  premises  and  evicted  the  defendant  therefrom. 
Taylor's  Land,  and  Teiu,  §  297,  and  cases  cited ;  Jones  v.  Kip,  3 
Wend.  231.  4.  A  wrongful  eviction  of  the  tenant  by  the  land 
lord,  of  the  whole  or  part  of  the  demised  premises,  suspends  the 
rent.  Christopher  v.  Austin,  1  Kern.  216;  Giles  v.  Comstock,  4 
Comst.  275.  5.  The  facta  disclosed  in  the  case  at  bar  show  an 
ouster — an  actual  physical  expulsion  of  the  tenant  by  the  land- 
lord on  the  4th  of  November,  1854,  the  whole  of  which  day  the 
defendant  had  to  pay  the  rent 

II.  The  defendant  was  unlawfully  evicted  from  the  demised 
premises  by  the  plaiutifls,  and  he  should  be  allowed  such  dam- 
ages as  he  sustained  by  reason  of  the  plaintiffs'  unlawful  acts. 
1.  An  action  by  the  defendant  in  the  nature  of  the  former  action 
of  trespass  would  have  lain  against  the  plaintiffs.  Taylor's  Land, 
and  Ten.  (2d  ed.)  §  785;  Hilary  v.  Gay,  6  Car.  &  P.  284,  (25  E. 
C.  L.  R  898.)  2.  Such  eviction  being  an  abuse  of  an  authority 
in  law,  makes  the  entry  a  trespass  ah  initio,  and  therefore,  if  a 
party  ousted  bring  trespass,  the  defendant  cannot  justify  the  ex* 
pulsion  for  want  of  a  lawful  possession,  and  whether  the  entry 
was  forcible  or  not  is  a  question  for  the  jury.  Newton  v.  How- 
land,  1  Scott  N.  R  491 ;  1  M.  &  Gr.  64-1,  (39  E.  C.  L.  R  581); 
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Flaherty  v.  Andrews,  2  E.  D.  Smith,  529.  3.  The  defendant  offer- 
ed to  prove,  that  on  the  Saturday  (4th  November,  1854)  before 
the  closing  of  the  building  against  the  defendant,  a  representation 
of  the  opera  of  "  Semiramide  "  was  announced  for  the  Monday 
following,  and  that  before  and  at  the  time  of  such  expulsion  great 
expenses  had  been  incurred  by  him  for  the  bills  and  advertise- 
ments. The  counsel  for  the  plain tiffs  objecting  thereto,  the  court 
excluded  the  same,  and  the  defendant  excepted.  4.  It  must  be 
assumed  that  such  proof  could  be  adduced,  and  that  the  defend- 
ant did  sustain  the  damages  attempted  to  be  proved,  a.  The 
premises  were  let  to  the  defendant  for  certain  specified  purposes, 
among  others  that  of  giving  operatic  entertainments,  in  which 
Mario  and  Grisi  appeared ;  and  that  business  was  being  carried 
on  when  he  was  unlawfully  evicted  by  plaintiffs,  b.  Advertising 
and  other  expenses  incidental  to  such  entertainments  had  been 
incurred  and  lost  by  reason  of  the  eviction.  Such  items  of  dam- 
ages would  be  admissible  in  an  action  of  trespass  brought  by  the 
defendant  against  the  plaintiffs ;  and  proper  by  way  of  recoup- 
ment, or  in  abatement  of  the  plaintiffs'  claim  in  an  action  arising 
either  from  the  breach  of  the  plaintiffs'  covenant,  or  their  acts 
vrhich  occasioned  them.  The  Mayor  v.  Mabie,  8  Kern.  151, 158 ; 
Taylor's  Land,  and  Ten.  (2d  ed.)  §§  878-4, 785 ;  Driggs  v.  Dwight, 
17  Wend.  71 ;  Freeman  v.  Clute,  8  Barb.  S.  C.  R.  424;  Lawrence 
v.  War  Jell,  6  Id.  428-6 ;  Masterton  v.  Mayor  of  Brooklyn,  7  Hill,  62 ; 
Waters  v.  Towers,  20  Eng.  L  &  Eq.  R.  410.  5.  Such  damages  are 
not  too  remote.    Id. 

IIL  The  covenant  of  the  plaintiffs  is  to  use  all  diligence  in 
finishing  the  house ;  and  this,  in  connection  with  the  limited 
term  for  which  the  defendant  hired  it,  rendered  it  incumbent  on 
the  plaintiffs  to  use  more  than  ordinary  exertions  to  fulfill  their 
covenant  Chitty  on  Contracts,  785,  786 ;  Crocker  v.  Franklin 
H.  &  F.  Manufg.  Co.,  8  Sumn.  580;  Kerby  v.  Harrison,  2  Ohio 
(N.  S.)  896.  1.  The  defendant  offered  to  prove  that,  by  reason 
of  the  plaintiffs  violating  their  covenant  to  finish  the  building, 
he  was  unable  to  proceed  with  the  business  for  which  the  build- 
ing was  expressly  leased  to  him,  and  had  sustained  great  loss, 
Vol.  II  15 
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and  been  deprived  of  the  services  of  those  he  employed,  and  of 
great  gains  and  profits.  Whitbeck  v.  Skinner,  7  Hill,  53.  2.  What 
such  losses  were,  or  how  and  in  what  manner  the  defendant  was 
damnified  and  deprived  of  making  great  gains  and  profits,  the 
court  refused  to  let  the  defendant  prove,  and  to  which  the  de- 
fendant excepted.  8.  The  plaintiffs  let  the  premises  in  question 
for  a  particular  purpose,  and  restricted  him  by  the  lease  to  such 
purpose ;  and  the  sole  question  is,  if  the  defendant  was  deprived 
of  the  use  of  the  premises  by  reason  of  the  non-fulfillment  of  the 
contract  on  the  part  of  the  plaintiffs,  and  sustained  damages 
thereby,  whether  he  is  remediless?  a.  Such  damages  might  be 
merely  the  value  of  the  premises,  irrespective  of  what  the  de- 
fendant agreed  to  pay  for  them.  Driggs  v.  Dwight,  17  Wend.  R. 
71 ;  Trull  v.  Granger,  4  Seld.  R.  115.  b.  They  might  consist  of 
the  services  of  those  persons  whom  the  defeudant  was  under  con- 
tract to  pay,  and  of  whose  services  he  was  deprived  by  the  acts 
of  the  plaintiffs,  c.  They  might  consist  of  the  expenses  of  pre- 
paring the  opera  "  Semiraraide."  <L  The  court  could  not  cor- 
rectly hold  that  the  testimony  was  inadmissible,  or  the  damages 
too  remote,  until  it  was  ascertained  what  they  consisted  o£  But 
at  all  events  the  defendant  was  entitled,  as  damages,  to  any  ex- 
pense he  had  actually  incurred  in  his  business,  as  a  consequence 
of  the  failure  of  the  plaintiffs  in  not  performing  their  covenant. 
Driggs  v.  Dwight,  17  Wend.  71 ;  Wiitbeck  v.  Skinner,  7  Hill,  53 ; 
Freeman  v.  Clute,  8  Barb.  S.  0.  R.  424;  Lawrence  v.  Wardell, 
6  Id.  428-6 ;  Masterlon  v.  The  Mayor,  Ac.,  7  Hill  R.  62 :  Waters 
v.  Towers,  20  Eng.  Law  &  E.  R.  410 ;  Fisher  v.  Barrett,  4  Cush. 
881.  e.  Such  damages  may  be  set  up  in  abatement  of  the  plain- 
tiffs'  claim.    Id. ;  The  Mayor,  dse.  v.  Mabie,  8  Kern.  151. 

F.  A.  Lane,  for  the  respondents. 

L  The  justice  who  tried  the  cause  did  right  in  excluding  any 
testimony  in  regard  to  the  illness  of  Mario,  a.  Every  set-off 
must  arise  upon  contract,  or  be  connected  with  the  subject  mat- 
ter of  the  transaction.  The  illness  of  Mario  was  neither  of  these. 
Code,  §  150 ;  Oram  v.  Dresser,  2  Sand.  Sup.  Ct.  Rep.  120.    b.  Such 
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a  set-off  is  too  remote  and  contingent  c.  The  offer  of  defend- 
ant's counsel  to  show  that  Mario's  cold  and  hoarseness  arose  ex- 
clusively from  the  coldness  and  dampness  of  the  house,  was  an 
offer  to  show  an  impossibility — for  what  physician  so  astute  as 
to  know  that  the  seeds  of  the  disease  were  not  about  him  before 
he  went  to  the  building. 

II.  The  fact  that  the  Academy  of  Music  was  too  cold  for 
operatic  performances,  or  even  was  entirely  unfitted  for  such 
performances,  would  in  itself  have  given  no  right  of  set-off  or 
recoupement  to  the  defendant,  a.  The  house  was  to  be  accepted 
in  the  condition  in  which  it  was.  6.  Even  where  a  building  is 
let  for  a  special  purpose,  and  its  use  or  occupation  for  any  other 
is  prohibited,  there  is  no  implied  contract  or  warranty  on  the 
part  of  the  landlord  that  the  building  shall  be,  or  continue,  fit- 
for  the  purpose  for  which  it  is  demised.  Howard  v.  Doolittle, 
8  Duer,  464,  and  cases  there  cited,  c.  Nor,  if  the  building  ceases 
to  be  habitable,  or  is  wholly  destroyed,  is  the  tenant  discharged 
from  the  payment  of  the  whole  or  any  part  of  the  rent  He  can 
only  be  so  by  express  agreement  Howard  v.  DooUUtey  cited 
above. 

IIL  The  justice  did  right  in  refusing  to  charge  that  thei$  was 
an  eviction  on  the  4th  of  November,  1854.  a.  To  constitute  an 
eviction,  there  must  be  some  deliberate  interference  on  the  part 
of  the  landlord  with  the  possession,  depriving  the  tenant  of  the 
beneficial  enjoyment  of  the  demised  premises.  Words  o*  direc- 
tions to  employees  amount  to  nothing.  The  aci  must  be 
done.  Ogilvie  v.  HuU,  5  Hill,  52 ;  Bennett  v.  BMe,  4  Rawle, 
S4S.  J.  The  evidence  shows  that  the  person  who.  had  charge  of 
the  building  during  the  whole  time  defendant  occupied,,  did  not 
close  the  building  until  after  the  defendant  had  left  the  building 
for  the  night,  c.  The  evidence  shows  no  interference  with  the 
defendant's  possession  until  Sunday  morning,  November  5th, 
1854,  and  nothing  then  amounting  to  an  eviotion. 

IV.  The  rent,  for  which  action  is  brought,  had  accrued  pre* 
viou8  to  any  eviction,  and  therefore  such  eviction  (if  there  was 
any)  cannot  be  set  up  as  an  extinguishment     a.  The  landlord, 
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after  he  has  re-entered  for  a  forfeiture  of  the  lease,  may  recover 
the  rent  which  accrued  previous  to  such  forfeiture  in  an  action 
for  debt,  or  in  an  action  upon  the  covenants  in  the  lease.  Sluy- 
vesant  v.  Davis,  9  Paige,  427 ;  see,  also,  2  GreonleaPs  Cruise, 
103 ;  Giles  v.  Cbmstock,  4  Com.  275 ;  JRemem  v.  SmiOi,  1  Smith's 
Ct.  Appeals,  332.  J.  Non-payment  of  rent  forfeited  the  lease, 
and  the  plaintiffs  had  a  right  (if  they  chose)  to  prevent  the  de- 
fendant from  entering  on  Sunday  morning,  inasmuch  as  the 
lease  was  forfeited. 

V.  The  justice  did  right  in  excluding  all  testimony  in  refer- 
ence to  the  opera  "  Semiramide,"  and  all  matters  connected 
therewith,  and  also  all  testimony  as  to  damages  by  reason  of  the 
non-performance,  a.  Any  damages  which  might  have  arisen 
thereunder  are  too  remote  and  contingent  to  be  made  the  subject 
of  set-off.  Trull  v.  Granger,  4  Selden,  115.  6.  The  measure  of 
damages  is  the  difference  between  the  rent  reserved  and  the 
value  of  the  premises  for  the  term,  and  this  measure  is  the  same 
whether  the  action  be  on  contract  or  in  tort  Hull  v.  Granger, 
cited  above ;  Kelly  v.  The  Dutch  Church  of  /Schenectady,  2  Hill, 
105 ;  Kinney  v.  Watts,  14  Wend.  38 ;  Moat  v.  Johnson,  1  Hill,  99. 

VI.  The  directors  used  all  reasonable  diligence  in  finishing, 
and  this  was  all  they  were  required  to  do. 

Brady,  J. — The  testimony  does  not  show  that  any  demand 
for  the  rent  was  made.  It  is  alleged  in  the  complaint  that  the 
rent  which  accrued  on  the  21st  and  28th  days  of  October,  and 
the  4th  of  November,  1854,  as  it  became  due,  was  duly  de- 
manded, but  it  is  admitted  in  the  reply  that  $26  should  be  de- 
ducted from  the  rent  claimed  in  the  complaint.  It  does  not 
appear  at  what  time  of  the  days,  on  which  the  rent  fell  due,  it 
was  demanded ;  but  it  appears  that  on  the  4th  of  November, 
1854,  and  at  about  6  P.  M.  of  that  day,  Mr.  Paine,  who  was  act- 
ing on  behalf  of  the  directors  of  the  Academy  of  Music,  directed 
Mr.  Tunison  to  close  the  building,  and  not  to  permit  any  person 
to  enter  it  without  an  order  from  Mr.  Phalen,  the  president  of 
the  Academy,  or  himself.    And  it  further  appears  that  Mr.  Tuni- 
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son  acted  according  to  orders — locked  the  doors,  and  did  not 
allow  any  person  to  enter.  From  this  statement  of  the  evidence 
it  is  apparent  that  on  the  4th  of  November,  1864,  and  at  about 
6  P.  M.,  the  plaintiffs  took  possession  of  the  building  with  the 
intention  of  excluding  the  defendant  therefrom,  and  that  their 
orders  to  that  effect  and  purpose  were  carried  out  The  agree- 
ment contained  a  provision,  as  follows :  u  Non-payment  of  rent 
to  forfeit  lease;"  but  it  is  well  settled  that,  on  leases  "containing 
a  similar  covenant,  agreement,  or  condition,  the  landlord's  right 
to  re-enter  is  not  perfected  until  he  makes  a  demand  of  the  pre- 
cise sum  due  for  rent  at  the  time  and  place  required  by  law, 
The  demand  must  be  made  on  the  premises  on  the  day  it  falls 
due,  at  a  convenient  time  before  sundown.  Jackson  v.  Harrison^ 
17  John.  70 ;  Fabian  and  Windsor's  case,  1  Leon.  805 ;  &  C,  Cra 
Eliz.  209 ;  Kidwelly  v.  Brand,  Cra  Eliz.  48 ;  Crop  v.  Hambledon, 
4  Leon.  180;  Jackson  v.  Kipp,  8  Wend.  280 ;  Van  Rensselaer  v. 
Jeweii,  6  Denio,  121 ;  Jones  v.  Reed,  15  N.  H.  68. 

The  allegation  in  the  complaint  of  the  demand  does  not  show 
a  compliance  with  the  law,  because  it  appears  that  the  precise 
sum  due  was  not  demanded.  The  defendant,  under  the  agree- 
ment, was  entitled  to  a  credit  of  $26,  as  admitted  by  the  reply. 
But,  even  if  the  demand  was  in  all  respects  complete,  the  plain- 
tiffs had  no  right  to  possession  until  midnight  of  the  4th  of  No- 
vember. The  defendant  had  the  whole  day  in  which  to  pay  the 
rent,  and,  until  the  day  expired,  could  not  be  disturbed.  Duppa 
v.  Mayo ,  1  Saunders,  287 ;  Kidwelly  v.  Brand,  Cro.  Eliz.  78 ; 
Co.  lit  201,  b.,  202,  a. ;  Wood  and  C/ievers'  case,  7  Term  Rep. 
117 ;  Sweet  v.  Harding,  4  Washt  (19  Vert)  587. 

Taking  possession  of  the  premises  was  a  deliberate  interference 
with  the  defendant's  possession,  by  which  he  was  deprived  of 
the  premises.  The  eviction  was  complete,  {Burns  v.  Plielps, 
1  Staririe,  94 ;  Luckey  v.  Frantzkee,  1KD. Smith,  47 ;  Ogilvie v. 
Hull,  6  Hill  R  62;  Pendleton  v.  DyoU,  8  Cow.  727;  Lloyd  v. 
Tompkins,  1T.B.  671 ;  Cohen  v.  Dupont,  1  Sand.  S.  C.  R  260; 
Jackson  v.  Eddy%  2  Miss.  209 ;  Peck  v.  Hiler,  14  Howard's  Pr.  R 
155),  athough  such  eviction  did  not  discharge  the  rent  which 
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had  already  accrued  McKeon  v.  Whitney,  3  Demo,  452.  The 
defendant,  however,  was  entitled  to  the  damages  occasioned  by 
6uch  eviction,  as  a  violation  of  the  agreement  of  hiring,  and  in 
abatement  of  the  rent ;  (The  Mayor,  <kcn  v.  Mabic,  3  Kernan,  151)  ; 
and  his  offer  to  show  that  a  representation  was  announced  for 
Monday  the  6th  of  November,  and  that  he  incurred  great  ex- 
pense by  bills  and  advertisements  therefor,  was  improperly  re- 
jected. For  these  reasons,  without  reference  to  the  other  ques- 
tions in  the  cause,  a  new  trial  must  be  ordered.  It  may  be 
necessary,  however,  to  consider  the  admissibility  of  evidence  to 
show  that  Mario  was  taken  sick  in  consequence  of  the  plaintiffs* 
delay  in  finishing  the  building  after  the  defendant  took  posses- 
sion. The  defendant  hired  the  premises  for  the  purpose  of  giv- 
ing operatic  entertainments,  in  which  Mario  and  Orisi  appeared. 
They  had  never  sung  in  this  country  except  under  the  manage- 
ment of  the  defendant,  who  brought  them  here.  In  the  language 
of  Mr.  Paine,  the  plaintiffs'  witness,  and  the  plaintiffs'  secretary, 
the  great  attraction  was  Mario  and  Grisi.  The  hiring  was  upon 
the  27th  of  September,  1854,  and  the  occupancy  was  to  com- 
mence on  the  1st  of  October  following.  The  plaintiffs  were  to 
use  all  diligence  in  finishing  the  building,  which  the  defendant 
agreed  to  accept  in  its  unfinished  state,  and  this  finishing  seems 
to  have  contemplated  the  erection  of  fifteen  furnaces  for  the  pur- 
pose of  heating  the  house.  On  the  16th  of  October  the  weather 
was  cold,  and  but  six  furnaces  were  in  order.  Mario  and  Grisi, 
and  the  audience  complained  of  the  coldness  of  the  house.  Mr. 
Paine  was  spoken  to  about  it,  and  went  to  the  room  of  Mario 
and  Grisi.  They  complained  that  it  was  bitterly  cold ;  said  they 
had  sung  in  St  Petersburgh,  and  had  never  experienced  such 
cold  there.  It  was  also  proved  that  a  sufficient  number  of  men 
could  have  put  in  the  whole  fifteen  furnaces  in  two  days ;  and 
further,  that  the  furnaces  were  not  completed  until  the  16th  of 
November.  There  is  no  conflicting  testimony  on  this  subject, 
and  the  conclusion  is  inevitable,  on  the  evidence,  that  the  plain- 
tiffs did  not  use  all  diligence  to  finish  the  building.  The  defend- 
ant offered,  in  connection  tfith  these  facts,  to  show  that,  on  the 
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evening  of  the  16th  of  October,  Mario  was  well  when  he  com- 
menced his  performance,  and  that  during  his  performance  he 
was  taken  with  a  cold  and  hoarseness,  which  prevented  his  going 
through  with  his  performance ;  that  such  cold  and  hoarseness 
arose  exclusively  from  the  coldness  and  dampness  of  the  house, 
and  that  such  cdtdness  and  dampness  resulted  from  the  neglect  of 
the  plaintiffs  to  finish  the  building  and  to  put  the  furnaces  in 
order ;  and  that  Mario's  illness  continued  for  about  four  weeks, 
during  which  time  the  defendant  was  entirely  deprived  of  his 
services,  and  lost  great  gains  and  profits  thereby.  I  think  the 
evidence  should  have  been  received.  The  sickness  of  Mario 
was  the  direct  consequence  of  the  neglect  of  the  plaintiffs  to  finish 
the  building  or  to  erect  the  furnaces.  Such  was  the  offer*  and, 
for  the  purposes  of  this  appeal,  its  truth  must  be  assumed.  In 
Ford  v.  Munroe,  (20  Wend.  210),  the  action  was  brought  to  re- 
cover damages  for  the  negligence  of  the  defendant's  servant  in 
driving  a  gig  over  the  plaintiff's  son,  by  which  he  was  killed, 
and,  in  addition  to  loss  of  service,  the  plaintiff  was  permitted  to 
recover  the  damages  occasioned  by  his  wife's  sickness  consequent 
upon  the  accident.  Justice  Nelson  said,  in  that  case,  that  the 
damages  were  clearly  proved  to  have  been  the  direct  conse- 
quence of  the  principal  act  complained  o£  and  came  within  the 
well  settled  rule  respecting  special  damage.  Damages  actually 
sustained,  but  which  do  not  necessarily  arise  from  the  act  com- 
plained of,  and  consequently  are  not  implied  by  the  law,  may 
nevertheless  be  recovered  if  properly  alleged.  Squier  v.  Gould, 
14  Wend.  159;  Armstrong  v.  Percy,  5  Wend.  638.  The  bene- 
ficial enjoyment  of  the  plaintiffs'  premises,  by  the  defendant, 
depended  upon  the  ability  of  the  artists  employed  by  him  to 
perform  the  different  parts  assigned  them,  and  if  that  ability  was 
destroyed  by  the  omission  of  the  plaintiffs  to  keep  their  engage- 
ment, the  loss  should  be  borne  by  them.  It  seems  that  the  sick- 
ness of  Mario  resulted  directly  and  immediately  from  the  negli- 
gence, or  want  of  diligence,  on  the  part  of  the  plaintiffs,  and  is 
less  remote  than  the  sickness  of  the  plaintiffs  wife  in  Ford  v. 
Afunroe,  supra. 


282  COURT  OF  COMMON  TLEAS. 

Academy  of  Music  v.  Ilackett. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Daly,  First  Judge. — The  averment  in  the  complaint,  that  the 
rent  falling  due  on  the  21st  and  28th  of  Oct.  and  4th  of  Novem- 
ber was,  as  it  became  due,  duly  demanded,  was  put  in  issue  by 
the  general  traverse  at  the  close  of  the  answer.  If  the  plain* 
tiffs,  therefore,  meant  to  justify  their  taking  possession  of  the 
opera  house  on  the  4th  of  November  upon  the  ground  that  they 
had  the  right  to  re-enter  for  condition  broken,  it  was  necessary 
for  them  to  show  that  they  bad  made  a  demand  of  the  rent  in 
the  manner  required  by  law,  to  operate  as  a  forfeiture  of  the 
lease,  and  give  the  right  to  reenter. 

Forfeitures  of  this  description  are  not  favored,  and  to  work  a 
forfeiture  for  the  non-payment  of  rent,  the  common  law  requires 
a  previous  demand  of  the  rent  due,  with  circumstances  of  great 
particularity.  The  demand  must  be  made  upon  the  demised 
premises  upon  the  very  day  when  the  rent  becomes  due,  before 
sunset,  and  the  exact  sum  must  be  demanded,  not  a  penny  more 
or  less;— (cases collected  in  Archbold's Landlord  and  Tenant*  p. 
161,  and  in  Comyn  on  Landlord  and  Tenant,  827) ; — and  even 
where  demand  is  made,  the  tenant  has  until  midnight  to  pay  it. 
"  The  rent  is  not  due,"  says  Chief  Justice  Hale,  {Duppa  v.  Mayo, 
1  Saund.  B.  287,)  "  until  the  lost  minute  of  the  natural  day ;" 
and  the  lessor  cannot  put  his  right  to  re-enter  in  force  until  the 
day  has  expired.  Maundef  case,  7  Coke,  28  b. ;  Burrough  v. 
Tuybr,  Cro.  Eliz.  462 ;  1  Wms.  Saund.  287  b. 

The  only  evidence,  in  this  case,  of  a  demand  was  a  notice 
from  the  secretary  of  the  plaintiffs  to  the  defendant,  bearing  date 
the  4th  of  November,  1854,  announcing  that  4|  the  unexpired  term 
of  your  lease  of  the  New  York  Academy  of  Music  building  is 
forfeited  by  the  non-payment  of  rent  due  this  day,  and  that  the 
building  is  closed,"  which  was  written  by  the  secretary  to  be 
served  on  the  defendant  on  the  4th  of  November.  There  was 
nothing  to  show  that  a  demand  of  rent  was  ever  made  before  the 
4th  of  November.     If  made  on  that  daj7  for  the  exact  amount 
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then  due  for  the  three  weeks,  the  plaintiffs  would  have  had  a 
lawful  right  to  enter  peaceably  and  take  possession  on  the  5th, 
if  the  defendant  had  not,  before  the  commencement  of  the  5th, 
paid  up  the  whole  amount  then  due ;  but  they  had  no  right  to 
enter  on  the  4th.  The  secretary,  Mr.  Paine,  testified  that  he 
was  on  the  premises  on  the  4th  of  November  to  demand  rent ; 
that  he  was  there  until  6  o'clock  P.  M. ;  that  he  directed  Mr. 
Tunison  to  close  the  building,  and  not  to  permit  any  person  to 
enter  it  without  an  order  from  him  or  from  the  president  of  the 
Academy,  and  that  he  acted  by  orders  of  the  directors  of  the 
Academy.  Tunison  accordingly  locked  up  the  building,  and 
would  not  allow  Mr.  Hacket,  or  any  of  his  company,  to  enter 
that  evening.  This  was  very  clearly  an  eviction — a  putting  out 
of  the  tenant — and  an  entry  and  resumption  of  the  possession  on 
the  part  of  the  landlord,  before  he  was  entitled  to  enter,  which 
operated  to  suspend  the  payment  of  the  $1,000  weekly  rent,  fall- 
ing due  on  the  4th  of  November  at  midnight,  or  any  rent  there- 
after, until  the  defendant  was  restored  to  the  possession.  But, 
though  this  wrongful  entry  and  eviction  suspended  the  rent 
thereafter  to  grow  due,  it  did  not  effect,  suspend,  or  release  the 
defendant  from  the  payment  of  the  rent  that  had  already  accrued, 
and  was  payable  on  the  21st  and  28th  of  October,  in  respect  to 
which  there  had  been  a  full,  complete,  and  undisturbed  enjoy- 
ment ;  the  rule  being  well  settled  that  an  eviction  will  not  dis- 
charge the  liability  for  rent  previously  due.  Boynion  v.  Bobber, 
2  Ventr.  07 ;  American  cases  collected  in  1  Hilliard's  Abridg., 
chap,  xvii,  §  1 ;  Comyn  on  Landlord  and  Tenant,  524.  For 
these  two  weeks'  rent,  due  before  the  eviction  took  place,  amount- 
ing to  the  sum  of  $2000,  the  defendant  was  liable. 

It  was  a  part  of  the  written  agreement,  or  lease,  that  the  plain- 
tiflfe  were  to  use  all  diligence  in  finishing  the  house.  This  was 
an  express  agreement  on  their  part,  and  if  there  was  a  breach  of 
it,  the  defendant  was  entitled  to  recoup  or  counter  claim  his  dam- 
ages arising  from  the  breach,  against  the  plaintiflfe'  claim  for  the 
two  weeks'  rent  His  offer,  however,  to  show  that  Mario  took  cold 
from  the  coldness  and  dampness  of  the  house  while  he  was  en- 
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ducting  tbe  sum  claimed  on  account  of  new  scenery,  and  what 
was  admitted  to  be  owing  for  amphitheatre  tickets. 
I  think  the  order  appealed  from  should  be  affirmed. 

Order  appealed  from  reversed,  and  new  trial  granted. 


James  Bogabdus  v.  John  R,  Livingston. 

Where  an  attorney  has  appeared  for  a  defendant  without  authority,  the  court  will 
not  set  aside  the  judgment)  but  will  leave  the  defendant  to  his  action  against  the 
attorney. 

If  the  defendant,  however,  swears  to  the  merits,  the  court  will  allow  him  to  come 
in  and  defend,  suffering  the  judgment  to  stand,  that  the  plaintiff's  Hen,  acquired 
by  the  judgment,  may  be  preserved. 

But  the  defendant  must  apply  for  relief  in  such  a  case,  with  due  diligence,  and,  if 
there  is  delay,  must  furnish  satisfactory  excuse  therefor. 

The  authority  of  an  attorney  to  appear  may  be  inferred  from  circumstances — such, 
for  example,  as  that  he  was  the  attorney  of  the  dufendant  in  other  matters,  and 
that,  at  the  time  of  serving  the  notice  of  appearance,  he  informed  the  defendant 
that  he  had  done  so,  and  the  defendant  expressed  no  objection. 

Appeal  from  an  order  at  special  term  denying  a  motion  to 
vacate  a  judgment  entered  by  default,  and  for  leave  to  answer. 
The  affidavit  of  the  defendant  showed  that  no  summons  was  ever 
served  upon  him  in  the  action.  The  judgment  was  entered  upon 
an  appearance  by  It.  E.  Mount,  jr.,  as  his  attorney.  The  facts 
in  relation  to  the  authority  of  Mount  to  act  as  the  defendant's 
attorney,  as  they  appeared  in  the  affidavits,  are  fully  stated  in 
the  opinion  of  the  court. 

0.  &  A.  Peck,  for  the  appellant. 
Martin  &  Smiths,  for  the  respondent 

By  the  Court,  Daly,  First  Judge. — Where  an  attorney  has 
appeared  for  a  defendant  without  authority,  the  court  will  not, 
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unless  the  attorney  is  responsible,  set  aside  the  judgment,  but 
wiH  leave  the  defendant  to  his  action  against  the  attorney.  If 
the  defendant,  however,  swears  to  merits,  the  court  will  allow 
him  to  come  in  and  defend,  suffering  the  judgment  to  stand, 
that  the  plaintiff's  lien,  acquired  by  the  judgment,  may  be  pre* 
served,  Denton  v.  Noyes,  6  John.  296.  But  this  is  not  a  case 
of  an  appearance  by  an  attorney  without  authority. 

Mount,  the  attorney,  swears  to  a  state  of  facts  from  which  he 
might  well  assume  that  be  had  authority  to  appear  for  the  de- 
fendant When  he  served  the  notice  of  retainer  in  this  suit,  he 
was,  and  had  been  for  a  long  time  prior,  acting  as  the  attorney 
and  counsel  of  the  defendant  in  the  prosecution  and  defence  of 
suits,  one  of  which,  growing  out  of  the  transaction  which  led  to 
the  giving  of  the  note  in  this  suit,  was  then  pending.  lie  swears, 
to  the  best  of  his  belief,  that,  at  about  the  time  he  served  the 
notice  of  retainer,  he  informed  the  defendant  that  he  bad  ap- 
peared for  him,  and  the  defendant  does  not  in  his  affidavit  deny 
that  he  had  been  so  informed.  Assuming  it,  then,  to  be  the 
fact  that  he  was  so  informed,  his  expressing  no  dissent  was  a 
recognition  of  the  propriety  of  the  attorney's  act,  and  of  his  au- 
thority to  appear  for  him.  This  took  place  in  the  year  1852. 
Five  years  after,  the  plaintiffe  served  their  complaint,  and  Mount, 
considering  that  his  authority  had,  as  he  expresses  it,  "  ceased 
by  non-user,  or  become  extinct  by  age,"  sent  the  complaint  to 
the  defendant  at  or  about  the  day  when  he  received  it,  the  re- 
ceipt of  which  is  not  denied  by  the  defendant  This  was  on  the 
24th  of  September,  1857.  The  defendant  took  no  steps  to  de- 
fend, but  suffered  the  plaintiff  to  go  on  and  enter  up  judgment, 
which  he  did  on  the  28th  of  October  following ;  and  it  was  not 
until  after  April,  1858,  when  an  order  was  made  for  his  exami- 
nation supplementary  to  execution,  that  the  defendant  took  any 
notice  of  the  plaintiff's  proceeding,  when  he  made  the  present  mo- 
tion to  set  aside  the  summons  and  all  subsequent  proceedings,  set- 
ting forth  in  his  affidavit  that  the  summons  has  not  been  served 
upon  him ;  that  he  has  not  authorized  any  attorney  of  this  court 
to  appear  for  him,  and  that  he  has  a  good  defence  to  the  action. 
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Under  the  Code,  a  voluntary  appearanoe  by  a  defendant  is 
equivalent  to  the  personal  service  of  a  summons,  which  was  the 
case  here,  the  defendant  having  appeared  through  his  attorney, 
Mount,  who,  as  before  suggested,  apprised  him  that  he  had  ap- 
peared for  him,  and  whose  authority  to  appear  was  recognized 
by  the  defendant's  expressing  no  dissent  The  judgment,  there- 
fore, and  all  proceedings  founded  upon  it,  was  regular,  and  there 
was  no  ground  for  setting  it  aside.  The  only  remaining  ques- 
tion is,  whether  the  defendant  was  entitled  to  come  in  and  defend 
upon  the  merits.  I  think  that,  in  a  case  like  this,  where  the 
defendant  suffered  six  months  to  elapse  after  he  was  apprised, 
by  the  service  of  the  complaint,  that  the  plaintiff  was  proceeding 
to  judgment,  without  taking  any  steps  to  defend,  but  knowingly 
suffered  the  plaintiff  to  go  on  to  judgment,  to  issue  execution, 
and  institute  proceedings  supplementary  to  execution,  is  one 
that  does  not  commend  itself  to  the  favor  of  the  court  The 
defendant  has  given  no  satisfactory  excuse  for  the  delay,  and  the 
rule  is  well  settled  that  a  defendant  who  asks  for  such  relief  must 
apply  with  due  diligence.  Payne  v.  The  People,  6  Johns.  180 ; 
Beekman  v.  Franker,  '8  Car,  95 ;  Johnson  v.  Clark,  6  Wend.  517; 
Graham's  Practice  (2d  ed.)  788. 

We  should  at  least  be  satisfied  that  we  will  do  injustice  if  the 
relief  is  not  granted,  and  something  more  is  necessary  to  satisfy 
ous  of  that,  than  putting  in  a  formal  affidavit  of  merits.  Or- 
der appealed  from  affirmed. 


John  Haulenbeck  v.  Wright  Gillies  and  Jas.  W.  Gillies. 

Under  the  law,  at  it  existed  prior  to  the  act  of  April,  1867,  relative  to  the  district 
courts  in  the  city  of  New  York,  a  non-resident  plaintiff  might,  at  his  option,  sue 
either  by  long  or  by  short  summons ;  the  only  difference  being  that,  in  the  latter 
case,  he  was  required  to  furnish  proof  of  his  non-residence  and  give  security. 

But  by  that  act  the  practice  was  changed.    So  that  now  a  non-resident  plaintiff 
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must  in  an  case*  sue  by  abort  summons,  and  most  first  furnish  proof  of  his  non- 
rtsidenee,  and  give  security  for  costs.    Brady,  J.,  dissenting. 

In  an  action  brought  in  a  district  court  when  it  appears  by  the  evidence,  and  the 
objection  is  taken  at  the  trial,  that  the  plaintiff  is  a  non-resident  of  tho  county, 
and  has  not  given  security  for  the  defendant's  costs,  it  is  the  duty  of  the  justice 
to  dismiss  the  action  without  costs,  and  without  prejudice  to  a  new  suit 
Brady,  Jm  cUssmttng. 

But  if  the  objection  is  not  thus  taken,  it  is  considered  as  waived;  and  the  justico 
will  be  deemed  to  hare  jurisdiction  of  the  action,  although  it  may  have  been 
brought  by  a  non-resident  plaintiff  by  short  summons,  and  without  giving  se- 
curity. 

Where  the  judgment  of  a  justice  is  incomplete—*,  g.,  where  the  return  shows  that 
the  complaint  was  dismissed,  but  does  not  show  that  costs  were  awarded  against 
the  plaintiff;  it  can  neither  be  reversed  nor  affirmed,  but  the  appeal  therefrom 
will  be  dismissed. 

Appeal  by  plaintiff  from  a  judgment  of  the  Sixth  District 
Court  This  action  was  commenced  by  a  long  summons,  and 
no  security  was  given  for  costs.  On  the  return  of  the  summons 
the  defendant  moved  for  a  dismissal  of  the  complaint  on  this 
ground.  The  motion  was  granted,  and  the  plaintiff  appealed. 
The  return  did  not  show  that  any  judgment  was  perfected  for 
costs  or  otherwise  against  the  plaintiff  and  the  defendants  move 
on  that  ground  to  dismiss  the  appeal. 

William  AfcKeag,  for  the  appellant 

Luther  B.  Ifarsh,  for  the  respondents. 

I.  The  appeal  should  be  dismissed.  A  judgment  of  non-suit, 
where  no  costs  are  given  against  the  plaintiff,  is  not  appealable. 
2  Johns.  R  8;  2  Cow.  Tr.  1081. 

II.  Whenever  a  suit  is  commenced  in  any  court  in  this  state 
by  a  plaintiff  not  residing  within  the  jurisdiction  of  the  court, 
security  for  costs  must  be  given.  2  R  S.  (4th  ed.)  821 ;  Ab- 
bott's Forms  of  Pleadings,  204,  note  c.  The  evident  intent  of 
the  legislature  in  requiring  non-residents  to  file  security  for 
costs,  is  to  protect  citizens  of  this  state  from  vexatious  litigation 
by  persons  not  residing  within  the  jurisdiction  of  our  courts,  and 
to  require  from  the  plaintiffs,  in  such  cases,  what  answers  to  the 
ancient  pledges  of  prosecution.    8  Blackstone's  Com.  400. 
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By  the  Court,  Hilton,  J.— The  plaintiff,  a  resident  of  New 

Jersey,  sued  the  defendants  in  the  Sixth  District  Court  by  long. 

summons,  and  without  giving  security.  The  defendants  ap- 
peared and,  these  facts  being  admitted,  instead  of  answering, 

"moved  to  dismiss  the  case"  because  no  security  had  been 
filed.  The  justice,  in  his  return,  states  that  he  granted  the  mo- 
tion, and  from  his  ruling  the  plaintiff  appealed.  Upon  the  argu- 
ment, we  are  asked  to  dismiss  this  appeal  upon  the  ground 
that  such  a  determination,  by  which  no  costs  are  awarded,  is 
no)  appealable. 

'  Under  the  law,  as  it  existed  prior  to  the  act  relative  to  the 
district  courts  in  this  city,  passed  April  18,  1857,  (see  Laws 
1857,  Vol.  1,  p.  707),  a  non-resident  plaintiff  might,  at  his  option, 
sue  either  by  long  or  short  summons ;  the  only  difference  being 
that,  in  the  latter  case,  he  was  required  to  furnish  proof  of  his 
non-residence,  and  give  security.  NichoUs  v.  Tracy,  1  Sand.  & 
C.  278 ;  King  v.  Dowdell,  2  Id.  181 ;  Alien  v.  Stone,  9  Barb,  a 
C.  61 ;  Kelly  v.  Kelhj,  2  B.  D.  Smith,  250.  But  by  the  act  of 
1857,  the  practice  in  this  respect  was  changed,  as  will  be  seen  by 
an  examination  of  its  provisions.  By  §  18,  where  the  plaintiff 
is  not  a  resident  of  the  county,  and  gives  the  security  for  coats 
required  by  §  23,  the  summons  must  be  returnable  in  not  less 
than  two  nor  more  than  four  days  from  its  date.  In  other  words, 
it  must  be  a  short  summons.  §  23  requires  the  security,  in 
such  cases,  to  be  given  before  the  summons  is  issued,  and  §  45 
specifies  the  cases  where  the  justice  must  render  judgment  dis- 
missing the  action  with  costs,  and  without  prejudice  to  a  new 
action.  Among  the  cases  there  enumerated  are  those  where  it 
is  objected  at  the  trial,  and  appeals  by  the  evidence,  that  the  ac- 
tion is  brought  by  a  plaintiff  not  a  resident  in  the  county,  with- 
out giving  the  security  required  by  §  28  of  the  act.  If,  how- 
ever, the  objection  is  not  taken  at  the  trial,  it  is  waived,  and  the 
court  will  be  deemed  to  have  jurisdiction. 

In  this  case  the  return  shows  that  the  fact  of  the  plaintiff's 
non-residence  duly  appeared,  and,  the  objection  having  been 
taken  by  the  defendants  that  the  action  was  brought  without 
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giving  the  security  required  by  the  act,  the  justice  very  properly 
dismissed  the  action.  But,  as  it  does  not  appear  that  any  costs 
have  been  adjudged  against  the  plaintiff,  the  determination  of 
the  justice  appears  to  be  incomplete,  and,  as  was  said  by  the 
late  Supreme  Court  in  a  somewhat  similar  case,  (ilonell  v. 
Wetter,  2  John  8),  is  therefore  incapable  of  reversal  or  affirm- 
ance. 

For  this  reason  the  motion  to  dismiss  the  appeal  must  be 
granted. 

Daly,  First  Judge,  concurred 

Brady,  J.,  dissenting). — Section  18  of  the  act  relating  to  the 
district  courts  of  this  city,  passed  April  13,  1857,  provides  that, 
where  the  defendant  is  not  a  resident  of  the  city,  or  where  the 
plaintiff  is  not  a  resident,  and  gives  the  security  required  by  the 
twenty-third  section  of  that  act,  the  summons  must  be  returnable 
in  not  less  than  two  nor  more  than  four  days  from  its  date,  and 
must  be  served  at  least  two  days  before  the  time  for  appearance 
mentioned  therein.  And  further,  that  in  all  other  cases  it  must 
be  returnable  not  more  than  twelve  days  from  its  date,  and  must 
be  served  at  least  six  days  before  the  time  of  appearance.  Sec- 
tion 23,  referred  to,  provides  that  plaintiffs  not  residing  in  the 
city  and  county  of  New  York  shall,  before  the  issuing  of  Hie 
short  summons,  as  provided  in  the  13th  section,  file  with  the 
clerk  of  the  court  a  written  undertaking,  &c.  Prior  to  the  act 
of  1857,  a  short  summons  issued  from  a  district  court  in  favor  of 
a  non-resident  plaintiff,  upon  his  giving  proof  of  the  fact  of  non- 
residence,  and  tendering  to  the  justice  the  security  required  by 
law ;  and  the  Act  to  Abolish  Imprisonment  for  Debt,  &c,  (Laws 
1831,  p.  396,  §  82),  in  respect  to  this  proceeding,  section  32 
of  the  act  of  1831,  and  section  13  of  the  act  of  1857,  are  sub- 
stantially the  same.  Under  the  former  it  has  been  held  that 
the  plaintiff  might  proceed  by  long  or  short  summons,  at  his  op- 
tion, but  if  he  chose  the  latter  mode  he  must  give  security.  It 
was  a  privilege,  not  a  restriction.    Nichols  v.  Tracy,  1  Sand.  278 

Vol  IL  16 
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King  v.  Dotvdell,  2  Sand  131 ;  Kelly  v.  Kelly,  2  E.  D.  Smith,  250. 
Section  13  of  the  act  of  1857  imposes  no  restriction,  but  grants 
a  privilege  upon  compliance  with  a  condition,  namely,  giving 
security,  in  which  case  the  summons  may  be  short  The  lan- 
guage of  the  section  is,  "  where  the  plaintiff  is  a  resident,  and 
gives  the  security  required  by  the  twenty -third  section;"  but 
where  he  does  not  give  the  security,  it  seems  to  me  to  be  clear 
that  he  is  then  controlled  by  the  second  subdivision,  which  pro- 
vides that  in  all  other  oases  the  summons  must  be  returnable  not 
more  than  twelve  days,  &c.  There  are  no  words  of  prohibition 
against  proceeding  by  long  summons.  That  is  the  general  mode, 
while  the  proceeding  by  short  summons  is  a  specialty  allowable 
when  security  is  given.  For  these  reasons,  I  think  the  justice 
erred  in  dismissing  the  complaint.  It  is  said  that  section  45  of 
the  act  of  1857  renders  it  the  duty  of  the  justice  to  dismiss  the 
action  in  all  cases,  if  it  appear  that  the  plaintiff  is  a  non-resident 
and  has  not  filed  the  security  contemplated  by  section  23.  I 
submit,  with  great  respect,  that  such  a  construction  is  not  war- 
ranted by  the  language  of  the  section  referred  to.  It  provides, 
that  the  justice  shall  dismiss  the  action  when  it  is  objected  that 
the  plaintiff  is  a  non-resident  of  the  county,  and  has  brought  the 
action  without  giving  the  security  required  by  the  act  I  think  I 
have  shown  that  security  is  only  required  when  the  proceeding 
is  by  short  summons.  Indeed,  the  language  of  the  twenty-third 
section  so  distinctly  provides,  as  I  understand  it,  in  connection 
with  section  13.  It  is  as  follows:  "Plaintiffs  not  residing  in 
the  city  and  county  of  New  York  shall,  before  the  issuing  of  the 
sliort  summons,  as  provided  in  subdivision  one  of  section  13  of 
this  act,  file  with  the  clerk  of  the  court  a  written  undertaking, 
&c."  There  is  nothing,  therefore,  in  section  45  which  affects 
adversely  the  conclusion  at  which  I  have  arrived,  because  it  ap- 
pears that  the  justice  has  no  power  to  dismiss  the  complaint,  ex- 
cept in  cases  where  a  non-resident  plaintiff  proceeds  by  short  sum- 
mons tvitkout  giving  security. 

The  dismissal  of  the  complaint  was  not  upon  failure  of  proofj 
or  upon  the  ground  that  the  facts  alleged  by  the  plaintiff  were 
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not  sufficient  to  constitute  a  cause  of  action.  The  case  differs, 
therefore,  from  MonneU  v.  Weller,  (2  Johns.  Rep.  8).  The  justice, 
dismissed  the  action  upon  the  ground  that  he  had  no  jurisdiction, 
and  his  decision  is  reviewable  in  this  court  for  that  reason. 

I  think  the  justice  had  jurisdiction,  that  he  erred  in  dismissing 
the  complaint,  and  that  the  judgment  should  be  reversed. 

Appeal  dismissed  without  costs. 


Benjamin  Clapp  v.  Roswell  GRAVEa 
Henry  B.  Clapp  v.  The  Same. 

Where  the  decision  of  this  court,  upon  a  question  presented  on  an  appeal  from  the 
judgment  of  an  inferior  court!  is  in  direct  conflict  with  a  decision  of  the  general 
term  of  the  Supreme  Court  in  this  district!  a  proper  case  is  shown  for  granting 
leave  to  appeal  to  the  Court  of  Appeals. 

Motion  for  leave  to  appeal  to  the  Court  of  Appeals.  There 
were  two  actions  commenced  in  the  Marine  Court,  where  the 
plaintiffs  had  judgment.  The  defendant  appealed  to  this  court, 
where  the  judgments  were  affirmed.  The  defendant  now  applied, 
under  section  11  of  the  Code,  for  leave  to  appeal  to  the  Court  ot 
Appeals.  The  question  raised  upon  the  appeal  was,  whether  the 
Marine  Court  could  acquire  jurisdiction  of  an  action  against  a 
non-resident  defendant  who  was  proceeded  against  by  long  sum- 
mons? It  appeared  that  at  the  trial,  and  after  this  objection  had 
been  taken  and  overruled,  the  defendant  answered  to  the  merits. 
In  conformity  with  the  previous  decisions  of  this  court  on  the 
same  question,  it  was  held  that  the  defendant,  by  appearing  and 
answering,  waived  any  such  defect  or  irregularity. 

John  Winslow,  for  the  motion. 
Harrington  &  Grieff,  opposed. 
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Per  Curiam. — As  the  decisions  of  the  general  term  of  this 
court,  in  1  E.  D.  Smith,  615,  decided  in  December,  1852,  and  in 
Lighter  v.  Hastens,  decided  in  November,  1849,  are  in  direct 
conflict  with  a  decision  of  the  general  term  of  the  Supreme  Court 
in  Robinson  v.  West,  (11  Barb.  309),  decided  in  June,  1852,  and 
overruling  the  decision  of  the  general  term  of  the  Superior  Court 
in  same  case,  (1  Sand£  19),  we  think  that  this  is  a  proper  case  to 
go  to  the  Court  of  Appeals. 

Motion  granted. 


Francois  Abrangoiz  v.  Francis  H.  Frazer. 

In  an  action  by  the  holder  of  a  promissory  note  against  a  first  indoreer  for  value, 
before  maturity,  the  answer  alleged  that  the  plaintiff  was  not  the  real  party  in 
interest,  nor  the  owner  of  the  note.  That  it  belonged  to  one  R.,  the  second  in- 
doner,  who,  at  the  time  he  owned  it,  was  indebted  to  the  maker,  and  that  the 
maker  had  notified  the  first  indorser  thereof;  and  forbidden  him  to  pay  it,  and  if 
he  did  pay  it,  .the  maker  would  not  pay  him. 

Hdd,  That  the  only  material  averment  in  the  answer,  was  that  which  alleged  the 
plaintiff  to  be  not  the  real  party  in  interest,  nor  the  owner  of  the  note.  The 
residue  constituted  no  defence,  and  was  properly  stricken  out  as  irrelevant 

Appeal  by  defendant  from  an  order  at  special  term,  striking 
out  part  of  an  answer  as  irrelevant.  The  complaint  was  against 
the  defendant  as  indorser  of  a  promissory  note.  The  answer 
averred  that  the  note  belonged  to  one  Rafael  Rafael,  to  whom 
it  was  passed  by  the  defendant ;  and  it  alleged  that  the  execu- 
tors of  the  maker  (the  maker  himself  being  dead)  had  a  coun- 
ter claim,  or  set-ofl^  against  Rafael,  and  had  given  the  defendant 
notice  that  they  had  such  claim,  and  that  if  he  paid  the  note 
they  should  not  pay  him.  The  plaintiff  moved  to  strike  out  the 
whole  of  this  answer,  except  the  allegation  that  Rafael  was  the 
owner  of  the  note.  The  motion  was  granted  at  special  term, 
and  the  following  opinion  was  rendered : 

Brady,  J. — The  defendant  is  indorser  of  a  note  made  by  C. 
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G.  Everett,  and  delivered  to  the  defendant  for  a  valuable  con- 
sideration. 

The  defendant,  for  a  like  consideration,  transferred  it  to  one 
Bafael  Rafael,  and  the  latter  transferred  it  to  the  plaintiff. 

The  defendant  answers,  substantially,  that  Bafael  Rafael  is 
the  owner  and  holder  of  the  note ;  that  the  maker  has  a  claim 
against  Rafael  Rafael;  that  the  maker  has  notified  him  (the  de- 
fendant) of  such  claim ;  and  also,  not  to  pay  the  note  in  conse- 
quence thereof. 

The  note  is  good  against  the  maker  in  the  hands  of  the  in 
dorser,  and  good  in  the  hands  of  Rafael  against  the  indorser  for 
the  whole  amount.  The  claim  of  the  maker  against  Rafael, 
assuming  him  to  be  the  real  plaintiff,  is  not  available  to  the  de- 
fendant. It  is  not  a  counter-claim,  or  set-ofi^  existing  in  his 
favor,  and  it  is  not  an  equity  of  which  he  is  bound  to  take  notice. 
I  know  of  no  principle  on  which,  under  such  circumstances,  the 
defence  can  be  sustained. 

The  maker's  remedy  is  against  Rafael.  The  representatives 
of  the  maker  might  have  accomplished  the  object  in  view  by  a 
transfer  of  the  claim  to  the  defendant  They  have  not  made  it, 
and  the  defence  fails. 

Motion  to  strike  out  granted,  with  costs. 

From  the  order  entered  pursuant  to  this  opinion  the  defendant 
appealed. 

L.  F.  TJierassori)  for  the  appellant. 
William  H.  Anthon,  for  the  respondent 

By  the  court,  Hilton,  J.— The  defendant  appeals  from  an 
order  at  special  term,  striking  out  his  answer  as  irrelevant,  ex- 
cept the  allegation  to  the  effect  that  one  Rafael  is  the  real  party 
in  interest  in  this  action,  and  that  De  Arrangoiz  is  only  a  nomi- 
nal plaintiff  The  cause  of  action  alleged  in  the  complaint  is, 
that  one  Everitt  made  a  promissory  note  for  $1,000  to  the  order 
of,  and  delivered  the  same  to,  the  defendant;  that  subsequently, 
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and  before  its  maturity,  the  defendant  indorsed  it  for  a  valua- 
ble consideration,  and  delivered  it  to  the  plaintiff  who  is  now 
the  lawful  owner  and  holder  of  it  That  when  it  became  due, 
the  maker  being  dead,  payment  was  demanded  of  his  executor, 
and  refused,  and  due  notice  thereof  given  to  the  defendant  The 
defence  set  up  by  the  answer  is,  that  the  note  was  given  to  the 
defendant  as  part  consideration  for  the  transfer  by  the  defendant 
of  an  interest  which  he  owned  in  certain  machinery,  &c.  That 
this  interest  was  subsequently  sold  by  the  executor  of  the  ma- 
ker to  Rafael,  who  afterwards  sold  it  to  the  defendant,  receiv- 
ing this  note  in  part  payment  of  the  purchase  money.  That 
at  the  time  of  this  last  sale,  Rafael  was,  as  defendant  is  inform- 
ed and  believes,  indebted  to  the  executor  in  upwards  of  $1,000 
upon-a  contract  made  by  Bafael  with  the  executor,  in  connec- 
tion with  the  sale  by  the  executor  to  Rafael.  That  when  the 
note  became  due,  the  executor  gave  notice  of  these  facts  to  the 
defendant,  and  forbid  his  paying ;  adding,  that  if  he  did  pay 
the  note,  the  "  executor  would  not  refund  the  money  to  the  de- 
fendant," and  finally  it  is  alleged,  "  on  information  and  belief  " 
that  the  plaintiff  took  the  note  with  full  knowledge  of  these 
facts;  that  he  is  only  the  nominal  plaintiff,  and  Rafael  is  the 
real  party  in  interest 

Taken  as  a  whole,  this  is  certainly  a  remarkable  defence. 
Substantially,  it  may  be  stated  thus : — The  maker  gave  the  note 
for  a  valuable  consideration  to  the  defendant;  the  defendant 
indorsed  it  for  a  valuable  consideration  to  Rafael ;  Rafael  trans- 
ferred it  before  maturity,  and  for  a  valuable  consideration,  to  the 
plaintiff;  but,  because  at  the  time  it  was  indorsed  to  Rafeal,  he 
was  indebted  to  the  executor  of  the  maker,  the  plaintiff  ought 
not  to  recover.  The  defendant  does  not  pretend  to  have  any 
set-off,  demand,  or  counter  claim,  against  the  plaintiff;  does  not 
even  intimate  that  the  note  was  transferred  for  the  purpose  of 
defrauding  the  executor  of  any  set-off  he  may  have  against  Ra- 
fael ;  and  yet  seems  to  think,  when  called  upon  to  respond  to  the 
obligation  he  incurred  by  his  indorsement,  by  a  plaintiff  admit- 
ted to  be  a  bona  fide  holder  of  the  note,  who  became  such  be- 
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fore  maturity  for  a  valuable  consideration ;  that  it  is  a  sufficient 
defence  to  say,  that,  while  the  note  was,  before  its  maturity,  in 
the  hands  of  an  intermediate  party,  the  maker  had  a  counter 
claim,  which,  if  that  party  had  held  the  note  when  it  became 
due,  and  had  sued  the  maker  upon  it,  might  have  been  set  off 
against  it 

It  would  be  extraordinary,  indeed,  if  such  matter  should  not 
be  deemed  irrelevant ;  and  the  judge  at  special  term  was  right 
in  so  considering  it. 

Order  appealed  from  affirmed. 


James  E.  Moloney  v.  James  Dows. 
The  Same  v.  Mtees  P.  Tbueot. 

Where  a  verified  complaint  alleges  matter,'  to  the  truth  of  which,  the  defendant,  if 
a  witness,  would  be  privileged  from  testifying,  an  answer  denying  such  allega- 
tions, may  bo  served  without  being  verified. 

If  the  right  to  serve  an  unverified  answer  be  disputed,  the  question  may  be 
brought  before  the  court  for  determination  by  a  motion  for  judgment,  as  upon  a 
failure  to  answer. 

On  such  a  motion,  the  defendant  is  not  required  to  show  that  the  direct  effect  of 
admitting  the  truth  of  the  matter  charged  would  be  to  subject  him  to  punish- 
ment or  liability ;  it  is  sufficient  that  it  might  have  that  tendency ;  nor  is  it 
essential  to  be  shown  how  it  would  or  might  subject  him  to  prosecution  or 
punishment 

The  inquiry  is  excluded  when  it  appears  that  the  object  is  to  procure  an  admis- 
sion of  the  party  that  he  has  beon  guilty  of  an  act  punishable  as  a  crime,  unless 
an  indictment  for  it  would  be  barred  by  the  statute  of  limitations ;  when,  if  the 
matter  is  material,  the  party  may  be  required  to  answer. 

It  seems,  that  if  a  witness  or  party  has  been  pardoned  for  an  offence,  he  is  privi- 
leged from  answering  respecting  it. 

So  field,  where  the  defendant,  without  leave  of  the  court,  served  an  unverified 
answer,  containing  a  general  denial  of  a  sworn  complaint,  charging  the  defend- 
ant with  having  committed  a  series  of  crimes ;  the  action  being  to  recover  dam- 
ages for  the  injuries  to  the  plaintiff,  which  were  alleged  to  bo  the  direct  result  of 
the  crimes  specified. 

Appeal  from  an  order  made  at  special  term,  held  by  Judge 
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» 

Hilton,  denying  a  motion  on  the  part  of  the  plaintiff  for  judg- 
ment, as  upon  a  failure  to  answer. 

The  action  arose  out  of  the  proceedings,  of  the  so-called  Vigi- 
lance Committee  of  San  Francisco,  in  California,  The  peculiar 
nature  of  the  suit,  and  the  questions  presented,  seem  to  justify 
inserting  the  entire  complaint,  which  was  as  follows : 

"That  from  on  or  about  the  twenty-eighth  day  of  February 
1849,  to  the  present  time,  the  plaintiff  has  been  a  good  and 
reputable  citizen  of  the  state  of  California,  and  an  actual  inhabit- 
ant and  resident  of  said  state,  from  the  said  twenty-eigbth  day 
of  February,  1849,  t6  the  fifth  day  of  July,  1856,  and  has  only 
been  by  violence  excluded  from  the  said  state,  as  hereinafter  ap- 
pears. That  on  or  about  the  15th  day  of  May,  1856,  the  de 
fendant,  James  Dows,  William  T.  Coleman  and  Eugene  Delles- 
sert,  Isaac  Bluxonie,  J.  P.  Hanson,  Thomas  J.  L.  Surdey, 
Charles  Doane,  James  V.  Olney,  R.  M.  Jesup,  N".  A.  Arring- 
ton,  George  R  Ward,  J.  D.  Farwell,  William  Arrington,  J.  H. 
Fish,  II.  S.  Brown,  Thompson  William  Rogers,  Charles  L.  Case, 
William  II.  Tillinghast,  J.  W.  Brittain,  Chauncey  J.  Dempster, 
U.  P.  Hutchins,  L.  Bossange,  Emile  Grisar,  Jules  David,  Joseph 
P.  Emery,  Calvin  Nuttiug,  H.  Tubbs,  E.  B  Goddard,  Aaron 

Burns,  C.  V.  Gillespie,  J.  E.  Osgood, Gorham,  F.  W.  Page, 

Henry  if.  Hale,  Edward  P.  Frank,  Ernest  Seyd,  Myers  F. 

Turett, Burke, Crary,  John  L  Durkee  and  Charles  E. 

Eand,  as  the  plaintiff  is  informed  and  believes,  and  divers  other 
persons  to  the  plaintiff  unknown,  at  San  Francisco,  in  the  state  of 
California,  wickedly  and  maliciously  conspired  and  combined  to- 
gether to  put  to  death  unlawfully  one  James  P.  Casey,  and  to  in- 
demnify each  other  and  their  aiders  and  abettors  for  so  doing ; 
and  to  resist  all  courts  and  officers  of  law,  who  should  seek  to 
hold  them  accountable  therefor ;  and  to  commit  such  other  crimes 
and  offences  as  such  resistance  to  the  law  might  involve,  or  the 
giving  of  a  public  color  or  motive  to  their  acts  might  suggest  or 
occasion.  That  the  said  conspirators  thereupon  assumed  the 
name  and  style  of  "  The  Vigilance  Committee  of  San  Francisco," 
and  suddenly,  and  in  surprise  of  the  authorities  and  peaceable 
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citizens,  seized  all  the  arms  that  could  be  found,  and  organized 
bands  of  armed  men  who  obeyed  their  will  and  direction ;  and 
therewith,  on  or  about  the  18th  day  of  May,  1856,  broke  open 
the  prison  belonging  to  the  regular  constituted  authorities  at  San 
Francisco,  overcoming  the  guards  by  threats  and  violence,  and 
seized  said  James  P.  Casey,  who  was  then  confined  as  a  prisoner 
there,  awaiting  trial ;  and  also  wantonly,  or  to  give  a  less  per- 
sonal color  to  their  acts,  seized  one  Charles  Cora,4here  likewise 
a  prisoner,  who  had  once  been  subjected  to  a  lawful  trial,  and 
from  failure  of  a  verdict  was  awaiting  another  trial,  and  put  the 
said  Casey  and  Cora  to  death  by  hanging  in  the  public  street. 
That  after  such  acts  and  doings,  as  last  aforesaid,  the  said  de- 
fendant and  his  confederates  did  not  abandon  or  dissolve  their 
said  unlawful  and  violent  organization  and  conspiracy,  but,  to 
deter  the  authorities  from  lawful  action  in  the  premises,  and 
keep  alarm  and  confusion  as  a  cover  for  their  unlawful  conduct, 
and  by  false  pretences  of  necessity  and  danger  give  color  to  the 
same,  they,  the  said  defendant  and  his  confederates,  seized  and 
fortified  as  a  fort  a  certain  building  on  an  insulated  block  of 
ground  in  the  city  of  San  Francisco,  and  set  watches,  sentries 
and  guards,  and  kept  organized,  and  under  orders  and  control, 
bands  of  armed  men  and  artillery  forces,  unlawfully,  and  with 
force,  visited  and  searched  houses  and  dwellings  of  citizens,  and 
arrested  and  imprisoned  their  persons  at  their  will,  deterring  or 
overcoming  resistance  with  threats  and  violence,  inflicting  im- 
prisonment, exile,  and  even  death,  upon  those  they  saw  fit;  or 
who  were  obnoxious  or  dangerous  to  their  said  conspiracy,  with- 
out legal  trial,  and  sometimes  without  pretence  of  trial  of  any 
kind.  That  on  or  about  the  2d  day  of  June,  1856,  and  from 
thence  continually,  so  long  as  the  plaintiff  remained  in  Califor- 
nia, the  said  defendant  and  his  said  confederates  were  called 
upon,  solicited  and  required  by  J.  Neely  Johnson,  the  governor 
of  the  state  of  California,  to  desist  from  and  abandon  their  said 
violent  and  unlawful  organization  and  conspiracy,  and  their  in- 
terruption of  and  resistance  to  the  legal  authorities ;  but  they, 
the  said  defendant  and  his  said  confederates,  wantonly  and 
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wickedly  refused  so  to  do.  That  thereupon  on  or  about  the  2d 
day  of  June,  1856,  J.  Neely  Johnson,  who  then  was,  and  has 
since  continued,  and  now  is  governor  of  the  state  of  California, 
issued  his  proclamation,  calling  upon  and  requesting  all  the  citi- 
zens of  the  said  state  to  enroll  themselves  in  the  militia  of  the 
state,  and  to  aid  the  government,  as  bound  by  law,  in  subduing 
the  said  insurrectionary  conspiracy,  and  restoring  peace  and  or- 
der at  San  Fqpncisco  aforesaid.  That  thereupon,  in  pursuance 
of  and  in  obedience  to  the  said  proclamation,  the  said  plaintiff 
on  or  about  the  2d  day  of  June,  1856,  enlisted,  and  was  enrolled 
in  the  said  militia  of  the  state,  in  Company  A.,  under  the  com- 
mand of  Richard  P.  Ashe,  acting  as  captain  in  such  militia  by 
duly  constituted  authority.  That  on  or  about  the  19th  day  of 
June,  1856,  the  said  J.  Neely  Johnson,  governor  of  the  said 
state,  issued,  and  caused  to  be  presented  to  General  John  E. 
Wool,  commanding  the  United  States'  forces  in  California,  his 
requisition  for  certain  arms,  the  property  of  the  state  of  Califor- 
nia, then  in  the  possession  or  under  the  control  of  the  said  gen- 
eral, and  to  be  furnished  by  him,  in  accoudance  with  such  re- 
quisition and  request,  for  the  service  of  the  said  state  of  Cali- 
fornia. That  such  proceedings  were  had  in  furtherance  of  such 
requisition;  that  the  said  arms  were  duly  furnished  by  the 
said  General  Wool,  for  the  purposes  of  such  requisition ;  and 
were,  on  or  about  the  19th  day  of  June,  1856,  duly  placed  in 
the  charge  of  the  said  plaintiff,  to  be  conveyed  to  San  Francisco, 
for  the  service  of  the  said  state,  pursuant  to  the  direction  and 
requisition  of  the  said  governor,  as  aforesaid ;  that  during  all 
the  said  last  mentioned  proceedings,  the  said  plaintiff  was  active 
and  efficient  on  behalf  of  the  said  governor,  and  the  people 
and  lawful  authorities  of  the  said  state,  in  the  endeavors,  by 
lawful  means,  to  subdue  the  said  violent  and  insurrectionary 
conspiracy  of  the  said  defendant  and  his  confederates,  and  was 
regarded  by  them  with  resentment  and  apprehension  because  of 
his  zeal  and  efficiency  in  the  premises ;  and  hereupon  the  plain- 
tiff shows  that  in  view  of  the  premises,  and  for  the  causes  and 
motives  in  this  count  mentioned,  and  nc  other,  and  on  or  about 
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the  20th  day  of  June,  1856,  the  said  defendant  and  hia  con- 
federates, so  calling  themselves  the  "  Committee  of  Vigilance  " 
as  aforesaid,  fearing  the  activity  of  the  plaintiff  in  the  premi- 
ses, wickedly  and  maliciously  conspired  and  combined  together 
violently  to  seize  the  said  arms  of  the  state,  so  in  the  plaintiff's 
possession  or  charge  as  aforesaid,  to  assault,  injure,  and  abuse 
the  plaintiff,  and  finally,  to  crush  and 'destroy  him,  and  put  him 
out  of  their  way,  unless  he  would  make  terms  <j£  submission  to 
them.  That  in  pursuance  of  such  last  mentioned  wicked  and 
malicious  conspiracy,  on  or  about  the  21st  day  of  June,  1856,  in 
the  night  time,  while  he,  the  said  plaintiff  with  the  said  arms  in 
his  possession  or  charge,  then  and  there,  on  board  a  certain 
schooner  called  the  Julia,  then  being  in  or  near  San  Pablo  Bay, 
on  the  high  seas,  between  Benicia  and  San  Francisco,  he,  the 
said  defendant  and  his  confederates,  caused  the  said  vessel  to  be 
broken  in  upon,  and  the  said  arms  seized  and  carried  away,  and 
the  person  of  the  plaintiff  to  be  assaulted  and  seized  with  force 
and  violence  by  certain  armed  men,  to  wit : — John  L.  Durkee 
and  Charles  E.  Rand,  and  others  to  the  plaintiff  unknown,  and 
caused  the  said  plaintiff  to  be  made  and  kept  a  prisoner  by  such 
armed  men,  and  exposed  to  apprehension  and  fear  of  his  life, 
and  carried  and  conveyed  as  such  prisoner  to  San  Francisco, 
and  there  publicly  exposed  and  exhibited  as  a  prisoner,  being 
imprisoned  and  kept  as  a  prisoner  for  about  five  hours,  and  then 
discharged  him,  pretending  no  complaint  against  him  or  ground 
of  detention.  That  afterwards,  on  the  same  21st  day  of  June, 
1856,  in  pursuance  of  their  said  unlawful,  corrupt,  and  malicious 
conspiracy  against  the  plaintiff,  they,  the  said  defendant  and  his 
co-conspirators,  gave  order  for  the  immediate  arrest  and  imprison- 
ment of  the  said  plaintiff,  and  then  and  there  caused  the  plain 
tiff  to  be  assaulted  by  one  Sterling  A.  Hopkins,  an  armed  agent 
and  instrument  of  the  said  defendant  and  his  said  confederates, 
accompanied  or  aided  by  other  agents  of  the  said  conspiracy 
acting  in  his  aid,  in  order  again  to  deprive  the  plaintiff  of  his 
liberty,  and  remove  and  imprison  him.  And  the  plaintiff,  to 
escape  such  violence  and  imprisonment,  having  fled  to  a  certain 
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armory  of  the  state  of  California,  at  San  Francisco  aforesaid,  he, 
the  said  defendant  and  his  said  confederates  and  co-conspirators, 
caused  armed  men  to  assemble  around  the  said  armory,  with  can- 
non pointed  against  the  doors  thereof,  and  by  demonstrations  of 
force,  and  threats  of  extreme  violence,  to  again  obtain  possession 
of  the  plaintiff's  person,  and  deprive  him  of  his  liberty ;  there- 
upon, by  such  armed  men,  acting  under  the  orders  of  the  said  de- 
fendant and  t^s  co-conspirators,  the  said  plaintiff  was  again  as- 
saulted and  seized,  and  imprisoned  in  a  dungeon  held  and  used 
by  the  said  conspirators,  and  kept  a  close  prisononer  from  the 
21st  day  of  June,  1856,  to  the  5th  day  of  July,  1856 ;  they,  the 
said  defendant  and  his  co-conspirators,  concealing  the  plaintiff's 
person  in  the  meantime  from  the  United  States'  marshal,  who  had 
been  and  was  seeking  to  execute  a  writ  of  habeas  corpus  for  the 
body  of  the  plaintiff;  by  removing  his  person  from  one  place  of 
confinement  to  another,  while  said  marshal  was  seeking  the  plain- 
tiff to  serve  such  writ,  and  evading  and  misleading  the  said  mar- 
shal so  as  to  evade  and  defeat  such  process ;  and  finally,  on  or 
about  the  4th  day  of  July,  1856,  the  defendant  and  his  co  con- 
spirators, in  pursuance  of  their  said  wicked  and  malicious  con- 
spiracy against  the  said  plaintiff,  and  with  the  intent  finally  to  re- 
move and  subdue,  and  effectually  destroy  him,  wickedly  and  ma- 
liciously agreed  together  to  have  the  said  plaintiff  abducted,  car- 
ried off,  and  forever  exiled  from  the  said  state  of  California,  and 
that  he  should  be  put  to  immediate  death  in  case  he  should  ever 
return  to  the  said  state ;  and  all  explanation  or  satisfaction  to 
the  plaintiff^  as  to  the  grounds  or  pretext  for  such  cruel  and  ar- 
bitrary treatment,  and  all  facilities  to  the  plaintiff  for  examining 
his  books  and  accounts,  arranging  his  business,  and  communica- 
ting with  his  friends  and  agents,  so  as  to  save  and  prevent  what 
loss  and  damage  he  could  of  that  which  must  necessarily  and  did 
accrue  from  his  sudden  removal  and  abduction  from  California, 
was  then  and  there  arbitrarily,  wantonly,  wickedly  and  mali- 
ciously refused  to  the  plaintiff;  and  thereupon  afterwards,  to 
wit,  on  the  next  day,  being  the  5th  day  of  July,  1856,  in  pur- 
suance of  the  said  unlawful,  wicked  and  malicious  conspira- 
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cy,  the  said  defendant  and  his  said  co-conspirators  caused  the 
said  plaintiff  to  be  assaulted,  seized  and  taken  by  armed  men, 
the  agents  of  the  said  conspiracy,  and  members  thereof,  and  car- 
ried to  a  certain  wharf  at  San  Francisco  aforesaid,  and  to  and 
on  board  of  a  certain  steamer,  called  the  John  L.  Stephens,  then 
there  lying  and  being,  and  on  such  steamer  to  be  abducted,  kid- 
napped, exiled  and  banished  from  the  said  state  of  California ; 
that  the  said  steamer,  with  the  said  plaintiff  thus  by  force  and 
violence,  and  against  his  will,  in  and  on  board  thereof,  did  leave 
San  Francisco  for  Panama,  in  the  state  of  New  Grenada,  very 
shortly  after  the  plaintiff  was  thus  violently  and  forcibly  put  on 
board  thereof,  on  the  said  6th  day  of  July,  1856 ;  the  last  action 
of  the  said  defendant  and  his  said  co-conspirators  as  to  the  said 
plaintiff,  before  the  leaving  of  the  said  steamer,  being  that  a  cer- 
tain member  of  the  said  conspirators,  affecting  and  burlesquing 
all  the  forms  and  ceremonies  of  the  most  august  and  regular  tri- 
bunal, summoned  the  plaintiff  on  board  the  said  steamer,  and  re- 
announced  to  him,  producing  certain  papers  as  the  acts  or  pro- 
cess of  such  mock-tribunal,  that  he,  the  plaintiff  was  banished 
from  California,  never  to  return  under  the  severest  penalties, 
(i.c.,)  "  death ; "  that  the  said  defendant  and  his  co-conspirators 
had  bodies  of  armed  men,  in  great  numbers,  arrayed  on  the 
wharf  where  said  steamer  lay,  to  carry  out  their  arbitrary  sen- 
tence and  orders,  and  defeat  all  rescue  by  citizens  or  duly  con- 
stituted officers  of  the  courts  of  California ;  and  by  means  of  the 
said  conspiracy,  and  by  the- violence  and  force  aforesaid,  the  said 
plaintiff  was  then  and  there  abducted  and  exiled  from  the  state 
of  California,  and  has  since  continued  exiled  and  excluded  there- 
from, being  notified  and  solemnly  warned  that  the  said  wicked 
conspirators  have  agreed  and  resolved,  and  mutually  bound  and 
pledged  themselves  to  each  other  to  put  the  plaintiff  to  death  at 
once,  in  case  of  his  return  to  California ;  aU  which  last  men- 
tioned outrages  and  monstrous  acts  of  the  said  defendant  and  his 
co-conspirators  were  wantonly  wicked,  corrupt  and  malicious,  to 
the  great  grief  and  affliction,  damage  and  injury  of  the  plaintiff, 
and  the  destruction  of  his  individual  rights,  and  to  the  great 
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scandal  and  disgrace  of  all  civil  government  and  authority  at 
San  Francisco  aforesaid,  and  whereby,  and  by  means  of  which 
last  mentioned  wrongs,  grievances  and  outrages,  the  plaintiff  has 
been  not  only  greatly  injured  in  pereon  and  health,  and  humilia- 
ted, afflicted  and  distressed  in  mind  and  feelings,  but  has  been 
degraded  and  blasted  in  character  and  position,  and  broken  up 
and  crushed  in  his  business,  property,  interest,  credit,  circum- 
stances, plans,  prospects  and  arrangements ;  deprived  of  his 
home  and  accustomed  means  of  support,  livelihood  and  occupa- 
tion, and  the  future  of  his  life  destroyed. 

And  the  plaintiff  further  shows  and  alleges  to  the  Court,  in 
connection  with  the  claim  for  damages  hereinafter  set  forth,  for 
and  by  reason  of  the  wrongs,  oppression  and  grievances  herein- 
before stated,  that  the  said  conspiracy,  calling  itself  "  The  Vigi 
lance  Committee,"  pretending  its  proceedings  to  be  necessary 
for  the  public  good,  and  to  be  for  that  object,  was,  in  fact,  unjust, 
unnecessary  and  mischievious,  the  result  of  personal  passion, 
rage,  malice,  arrogance,  tyranny  in  its  origin,  and  was  after- 
wards most  wantonly,  mischievously  and  dangerously  continued 
in  its  operations ;  partly  from  the  same  motives  with  which  it 
commenced ;  partly  from  the  fear  of  the  parties  that  if  they 
abandoned  their  armed,  organized  and  alarming  position,  they 
would  be  promptly  held  to  legal  accountability ;  and  partly  to 
give  a  color  of  public  motives  to  their  conduct;  that,  neverthe- 
less, the  said  defendant  and  his  co-conspirators  have,  from  the 
beginning  of  the  said  proceedings,  wantonly  and  maliciously 
seeking  thereby  to  cover  and  color  their  own  monstrous  and  op- 
pressive conduct,  given  out,  and  oaused  to  be  proclaimed  to  the 
public,  in  numerous  organs  of  publicity  controlled  by  them, 
(without  being  able,  or  daring  to  specify  any  particular  alleged 
offence),  that  the  plaintiff  was  a  notorious  criminal  and  offender, 
and  a  worthless,  disreputable  character,  they  well  knowing  the 
contrary.  That  Sterling  A.  Hopkins,  hereinbefore  mentioned, 
was  employed  to  assault,  arrest  and  imprison  the  plaintiff,  by 
the  defendant  and  his  co-conspirators ;  was  an  executioner  or 
hangman  of  the  said  conspirators  ;  that  the  plaintiff  while  hdd 
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a  prisoner  by  the  defendant  and  his  co-conspirators,  was  con* 
fined  in  a  cell,  and  subjected  to  jeers,  contumely  and  insult ; 
was  twice  hand-cuffed  and  put  in  irons,  and  led  to-and-fro  by 
armed  men,  exciting  his  apprehensions  that  he  was  being  led  to 
death,  his  inquiries  as  to  what  was  to  be  done  with  him  being 
unheeded  and  unanswered,  was  under  just  apprehension  of  being 
poisoned  in  his  food,  or  put  to  death  in  some  other  secret  way  ; 
was  arbitrarily  deprived  of  the  reading  of  public  journals  of  his 
own  choice  and  selection ;  was  removed  from  one  place  of  im- 
prisonment to  another.  That  while  the  said  plaintiff  was  so  un- 
lawfully in  prison,  he  was  subjected  to  insulting  visits  and  in* 
terrogatories  on  the  part  of  the  said  conspirators,  with  armed 
guards  constantly  standing  at  the  door  of  his  cell  night  and  day ; 
and,  after  operations  to  excite  or  increase  the  plaintiff's  appre- 
hension of  further  violence,  such  insulting  and  alarming  visits, 
interrogatories,  and  inquisition  to  the  plaintiff^  in  his  cell,  were 
renewed :  they,  the  said  conspirators,  seeking  by  the  operation 
of  imprisonment,  threats,  and  fear,  to  obtain  from  the  plaintiff 
disclosures  and  information,  aid  and  facilities  for  the  prosecution 
of  violent  designs. 

That  the  plaintiff,  during  his  residence  of  many  years  in  Cali- 
fornia, and  up  to  the  time  of  his  abduction,  was,  and  had  been 
largely  engaged  in  business,  trade,  and  operations;  and  had 
properly  and  pecuniary  interests,  exclusive  of  debts  owing  to 
him,  unsettled,  and  unclosed  or  disposed  of,  to  a  large  amount, 
which  business,  property,  interests  and  operations,  by  his  said 
sudden  imprisonment  and  banishment,  have  been  greatly,  if  not 
totally  and  irretrievably  damaged  and  lost ;  that  he  had,  when 
he  left  California,  a  large  amount  of  debts  due  him,  which  have 
been,  as  he  believes,  wholly  lost  by  reason  of  the  actions  of  the 
said  defendant  and  his  co-conspirators,  to  the  extent  of  from 
seven  to  ten  thousand  dollars,  as  he  believes ;  that  he  had,  as 
naval  store-keeper  at  San  Francisco,  (an  office  held  by  him  for 
about  a  jesx\  an  unsettled  account  with  the  United  States  gov- 
ernment, which,  by  the  wilful  conduct  of  the  defendant  and  his 
confederates,  he  was  prevented  from  settling,  to  his  great  loss 
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and  damage.  That  the  said  defendant  and  his  co-conspira- 
tors, during  all  his  said  imprisonment,  refused  to  communicate 
to  him  any  explanation  of  their  outrageous  conduct,  or  any 
charge,  accusation,  or  complaint,  or  to  give  him  any  trial  or  ex- 
amination ;  that  they  also  wantonly  and  maliciously  refused  to 
the  plaintiff  all  reasonable  facilities  to  enable  him  to  lighten  or 
guard  against  losses  in  his  business  by  examination  of  his  books 
and  accounts,  and  communication  with  Mends  or  agents ;  and 
that  finally,  on  occasion  of  the  actual  abduction  and  exile  of  the 
plaintiff,  against  which  the  plaintiff  always  indignantly  com- 
plained and  remonstrated,  and  so  far  as  he  could,  without  invit- 
ing further  violence,  resisted,  they,  the  said  defendant  and  hxy 
co-conspirators,  well  knowing  and  mocking  his  feelings,  requiret] 
and  insisted  that  he,  the  plaintiff,  should  sign  a  paper  request  • 
ing  substantially,  or,  as  they  meant  and  intended  to  construe  i\ 
his  own  abduction,  under  threats  of  deporting  him  to  some  disv 
tant  island  in  the  Pacific,  where  he  could  with  great  difficulty 
and  delay,  if  ever,  return,  in  case  of  his  refusal ;  that  the  plain 
tiff  long  resisted  compliance  with  such  wanton,  insulting,  tyran- 
nical requisition,  but,  from  force  and  duress,  and  apprehension 
of  further  violence,  finally  signed  such  paper,  being  advised, 
and  believing  such  proceeding,  under  the  circumstances,  to  be 
empty,  void  and  nugatory,  for  any  purpose  beneficial  to  the  said 
conspirators,  or  prejudicial  to  the  plaintiff.  For  all  which 
wrongs  and  grievances  hereinbefore  set  forth,  the  said  plaintiff 
prays  judgment  for  damages  against  the  said  defendant,  for  and 
by  reason  of  the  premises,  for  the  sum  of  one  hundred  thousand 
dollars,  besides  costs." 

The  usual  verification  was  attached. 

The  defendant  served  an  unverified  answer,  denying  generally 
"each  and  every  allegation  in  the  complaint,"  which  was  imme- 
diately returned,  with  a  statement  that  it  would  not  be  accepted 
because  no  verification  was  attached.  The  plaintiff  then  moved, 
upon  notice,  for  judgment  as  on  a  failure  to  answer.  The  mo- 
tion was  denied,  and  the  plaintiff  appealed.  The  proceedings 
were  alike  in  each  case. 
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Jeremiah  Larocque,  for  the  respondent, 

By  the  court,  Daly,  First  Judge. — The  verification  of  an  an- 
swer may  be  omitted  where  the  defendant,  if  a  witness,  would 
be  privileged  from  testifying  as  to  the  truth  of  any  matter  alleged 
in  the  complaint  (Laws  of  1854,  p.  153)  and  denied  by  the  an- 
swer. The  complaints  in  these  cases  charge  the  defendants  with 
having  committed  a  series  of  crimes,  and  there  can  be  no  doubt 
that,  if  they  were  under  examination  as  witnesses,  they  would 
be  privileged  from  answering  as  to  many  of  the  matters  alleged 
in  the  complaints. 

It  is  insisted,  however,  that  a  defendant  cannot  pat  in  an  un- 
verified answer  to  a  sworn  complaint  until  he  has  satisfied  the 
court  that  it  might  expose  him  to  a  prosecution  for  a  crime  to 
verify  it,  or  subject  him  to  a  penalty.  That  he  must  first  move 
the  court  upon  an  affidavit  declaring  that  such  would  or  might 
be  the  effect  if  he  were  compelled  to  verify.  That  he  must,  by 
bringing  the  matter  before  the  court  in  the  form  of  an  affidavit,, 
place  himself  in  a  position  somewhat  analogous  to  that  of  a  wit- 
ness under  examination,  that  it  may  be  left  to  the  court  to  decide 
whether  he  must  verify  his  answer  or  not — as  it  is  not  for  him 
to  determine  whether  he  would  be  privileged,  as  a  witness,  from 
testifying  to  the  truth  of  the  matter  denied  by  his  answer. 

The  154th  section  of  the  Code,  and  the  act  of  1854,  are  both 
founded  upon  a  familiar  principle  in  the  law,  that  no  one  can  be 
compelled  to  accuse  himself  of  crime,  or  to  disclose  anything  that 
may  have  a  tendency  to  expose  him  to  a  prosecution  upon  a 
criminal  charge,  or  to  any  kind  of  punishment,  or  even  to  a 
penal  liability.  1  Greenleafs  Evid.,  §  451.  It  is  not  neces- 
sary that  such  should  be  the  direct  effect ;  it  is  enough  if  it  would 
or  might  lead  to  criminal  proceedings  against  him.  Bellinger  v. 
The  People,  8  Wend.  595.  If  it  would  furnish  one  link  in  a 
chain  of  circumstances  that  would  convict  him,  he  need  not  an- 
swer.    1  Burr's  Trial,  244;   Paxton  v.  Douglass,  16  Ves.  242. 
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Or,  if  he  declares  that  he  cannot  answer  without  subjecting  him- 
self to  criminal  liability,  he  cannot  be  required  to  show  how  or 
in  what  way  it  would  have  that  effect.  People  v.  Mather,  4  Wend. 
229 ;  Paxton  v.  Douglass,  supra. 

This  privilege  is  not  confined  to  a  witness  on  the  stand,  but 
extends  to  a  party  in  every  stage  of  a  case.  Thus,  in  a  court  of 
equity  it  is  well  settled  that  no  man  need  discover  matters  tend- 
ing to  criminate  himself,  or  to  expose  him  to  a  penalty  or  for- 
feiture ;  so  that  if  a  bill  charges  anything  which,  if  confessed  by 
the  answer,  may  or  might  have  a  tendency  to  subject  the  de- 
fendant to  a  criminal  prosecution,  or  to  a  penalty,  he  may  claim 
his  protection  by  demurring  to  so  much  of  the  bill.  East  India 
Company  v.  Campbell,  1  Ves.,  sr.,  246 ;  Clietwynd  v.  Lindon^  2 
id.  450 ;  Brownsword  v.  Edward,  id.  243 ;  Parkhurst  v.  Loivten, 
2  Swanst.  214;  Carlwright  v.  Green,  8  Ves.,  jr.,  405;  Skinner  v. 
Judson,  8  Conn.  521 ;  MarcJi  v.  Davidson,  9  Paige,  580 ;  Adams1 
Doctrine  of  Equity,  2 ;  2  Daniel's  Chancery  Practice,  46.  Or,  if 
the  objectionable  disclosure  is  not  apparent  upon  the  fece  of  the 
bill,  he  may  raise  the  objection  by  plea,  as  in  Claridge  v.  Hoare, 
(14  Ves.  59),  where  it  is  said,  "If  a  bill  states  a  marriage  with  a 
particular  woman,  the  defendant  may  plead  that  she  is  his  sister, 
and  refuse  to  state  anything  more,  or  to  speak  as  to  any  one  fact 
forming  a  link  in  the  chain."  So,  where  a  witness  in  equity  is 
examined  upon  interrogations,  he  may  refuse  to  answer  any 
question  tending  to  criminate  him,  or  to  subject  him  to  a  pen- 
alty, and  his  objection  comes  up  in  the  form  of  a  demurrer 
alleging  the  reason  or  grounds  of  the  witness'  objection,  which, 
if  denied,  must  be  supported  by  an  affidavit.  Gresley's  Equity 
Evidence,  77;  Parkhurst  v.  Lowten,  3  Madd.  121.  In  every 
case,  therefore,  at  law  or  in  equity,  in  which  a  witness  or  a  party 
claimed  the  protection  afforded  by  this  general  rule,  the  question 
of  his  privilege  was  one  for  the  determination  of  the  court,  and 
was  brought  before  it  either  by  an  objection  raised  on  the  wit- 
ness' behalf  at  the  trial,  or  by  the  defendant's  demurring  to  the 
discovery  sought  by  the  bill,  or  where  it  could  not  be  raised  by 
a  demurrer  to  the  bill,  by  bringing  it  before  the  court  in  the 
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form  of  a  plea ;  or  where  a  witness  was  examined  out  of  court, 
by  an  instrument  in  writing,  transmitted  to  the  court  by  the  offi- 
cer before  whom  the  witness  was  under  examination,  stating  the 
grounds  of  his  objection,  accompanied  by  the  proofs,  if  the  reasons 
or  grounds  given  by  the  witness  were  denied.  Gresley's  Equity 
Evidence,  by  Calvert,  77,  note/  The  question  whether  the  party 
or  the  witness  was  privileged,  came  up  in  some  shape  to  enable  the 
court  to  determine  judicially  upon  its  validity.  It  was  never  left 
to  the  election  or  determination  of  the  party,  or  of  the  witness. 
Has  this  course  of  procedure  been  abrogated  by  the  act  of 
1854,  and  the  previous  enactments  in  the  Code?  The  act  is 
very  brief.  It  simply  declares  that  "the  verification  of  any 
pleading,  in  any  court  of  record  in  this  state,  may  be  omitted  in 
all  cases  where  the  party  called  upon  to  verify  would  be  privi- 
leged from  testifying  as  a  witness  to  the  truth  of  any  matter 
denied  by  such  pleading." 

A  provision  substantially  similar  to  this  was  incorporated  in 
the  Code  when  first  enacted  in  1848,  (§  133),  that  "  the  verifica- 
tion may  be  omitted  when  the  party  would  be  privileged  from 
testifying  as  a  witness  to  the  same  matter."  It  was  stricken  out 
at  the  amendment  of  the  Code  in  the  following  year,  and  in  the 
amendment  of  1851  the  provision  in  the  Code,  as  it  exists  at 
present,  was  inserted — "  that  the  verification  may  be  omitted 
when  an  admission  of  the  truth  of  the  allegations  might  subject 
the  party  to  a  prosecution  for  felony,""  which  was  modified  after- 
wards by  the  special  statute  of  1854,  above  referred  to,  bringing 
things  back  very  much  to  what  they  were  seven  years  before, 
when  the  Code  was  first  enacted.  During  this  course  of 
vaiying  and  inconstant  legislation,  this  ever-changing  and  shift- 
ing provision  underwent  judicial  construction  in  a  number  of 
cases :  HiU  v.  Mutter,  2  Sandf  684 ;  White  v.  Cummings,  3  id. 
716;  Clapper  v.  Fitzpalrick,  3  How.  314;  Thomas  v.  Ilanop,  7 
id.  57  ;  Springsiead  v.  Robinson,  8  id.  141 ;  Scoville  v.  New,  12 
id.  319 ;  Lynch  v.  Todd,  13  How.  548 ;  Blaisddl  v.  Raymond,  5 
Abbott,  144. 
It  would  be  unprofitable  to  review  these  cases,  as  the  act  of 
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1854  must  be  regarded  as  controlling  all  the  previous  legislation, 
and  it  alone  must  be  looked  to  in  determining  what  is  now  the 
proper  practice.  It  makes  provision  only  for  the  service  of  an 
unverified  answer  where  the  defendant,  by  his  answer,  denies 
some  matter  in  the  complaint,  in  respect  to  the  truth  of  which 
he  could  not  be  interrogated  if  he  was  under  examination  as  a 
witness.  The  matter,  averment,  or  fact  in  the  complaint,  denied 
by  the  answer,  will  be  indicated  by  the  complaint  and  answer, 
and  if  it  is  not  of  a  character  to  justify  the  service  of  an  unveri- 
fied answer,  the  plaintiff  has  an  easy  remedy.  He  may  move 
the  court,  as  has  been  done  in  this  case,  for  judgment  for  want 
of  a  sufficient  answer,  which,  I  suppose,  would  be  his  proper 
course;  or,  if  he  should  enter  judgment  for  want  of  an  answer, 
the  question  could  come  before  the  court  upon  the  defendant's 
motion  to  set  the  judgment  aside.  The  question  could  not,  as 
was  the  former  practice  in  equity,  be  brought  before  the  court 
by  a  demurrer,  for  the  Code  has  defined  the  cases  in  which  a 
defendant  may  demur,  and  this  is  not  one  of  them.  The  only 
course  for  a  defendant,  therefore,  under  this  act,  where  some- 
thing is  alleged  in  the  complaint  which  he  could  not  be  interro- 
gated upon  if  he  was  a  witness,  and  which  it  is  material  he 
should  put  in  issue,  is  to  deny  it  by  his  answer,  and  serve  his 
answer  without  verifying  it.  If  it  is  not  of  the  character  sup- 
posed, the  plaintiffs  motion  for  judgment  will  bring  the  question 
as  effectually  before  the  court  as  it  was  brought  under  the  old 
equity  practice,  by  a  demurrer  to  so  much  of  the  bill.  If  the 
question  of  privilege  is  of  such  a  nature  that  it  would  not  appear 
by  a  mere  denial  of  the  averments  in  the  complaint,  then  the  act 
of  1854  has  made  no  provision  for  such  a  case,  and  the  old 
equity  practice  would  prevail.  The  defendant  would  have  to 
put  in  a  verified  answer,  setting  forth,  analogous  to  the  former 
plea  in  equity,  the  grounds  or  reasons  why  he  is  excused  from 
answering  any  of  the  averments  in  the  complaint,  and  if  there  is 
no  validity  in  the  reason  or  grounds  assigned  by  him,  the  plain- 
tiff, as  before,  may  move  for  judgment  for  want  of  a  sufficient 
answer.    In  either  case,  upon  the  service  of  an  unverified  answer, 
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or  an  answer  verified,  but  assigning  grounds  why  certain  aver- 
ments in  the  complaint  should  not  be  answered,  the  plaintiff,  by 
a  motion  for  judgment,  can  take  the  sense  of  the  court  as  to  the 
defendant's  right  not  to  answer  certain  averments,  or  to  serve  an 
unverified  answer.  He  can  raise  the  question  as  effectually  in 
this  way  as  he  could  by  the  course  of  proceeding  that  was  in  use 
under  the  former  equity  practice. 

In  these  cases  the  defendants  denied  the  averments  in  the 
complaints,  and  served  their  answers  without  verifying  them. 
They  adopted,  in  my  judgment,  the  proper  course,  and  on  this 
motion  for  judgment  it  is  sufficient  to  say,  that  there  were  aver- 
ments in  the  complaints  of  a  character  that  entitled  the  defend- 
ants to  serve  their  answers  without  verifying  them.  The  whole 
scope  and  tendency  of  the  acts  attributed  to  them  is  to  show 
that  they  were  guilty  of  crimes  and  misdemeanors.  To  use  the 
language  of  the  court  in  Skinner  v.  Judson,  8  Conn.  Rep. 
529,  "  a  defendant  is  protected  from  making  answer  when  the 
allegations  of  a  bill  state  many  facts,  each  and  all  of  which  have 
a  joint  or  united  tendency  to  bring  him  within  the  penalty  of 
the  law." 

It  is  suggested  that  the  defendants  may  have  been  pardoned, 
or  tried  and  acquitted,  or  absolved  from  liability  by  lapse  of 
time,  or  by  a  legislative  act  of  amnesty,  and  that  unless  some 
proof  is  submitted,  the  court  cannot  assume  that  they  are  liable 
to  punishment  even  if  they  have  committed  the  acts  attributed 
to  them  in  the  complaint.  This  suggestion  might  have  been 
made  with  equal  force  against  the  former  equity  practice  of 
allowing  a  defendant  to  demur  to  so  much  of  a  bill  aa  imputed 
to  him,  or  charged  him  with  having  committed  a  crime,  and  yet 
that  practice  was  well  settled.  It  is  not  necessary,  as  before  re- 
marked, that  the  direct  effect  will,  or  would,  be  to  subject  the 
party  to  punishment  or  to  liability.  It  is  sufficient  that  it  may, 
or  might,  have  that  tendency,  and  neither  a  defendant  nor  a  wit- 
ness can  be  required  to  show  how  it  would,  or  might,  subject 
him  to  prosecution  or  punishment.  The  inquiry  is  totally  barred 
the  moment  that  it  is  apparent  to  the  court  that  the  object  of  it 
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is  to  obtain  from  the  defendant  or  the  witness  an  admission  that 
he  has  been  guilty  of  an  act  punishable  as  a  crime ;  unless  the 
interrogators  refer  to  an  act,  an  indictment  for  which  would  be 
barred  by  the  statute  of  limitations,  {Roberts  v.  Abbott,  1  Moody 
&  Malkin,  192 ;  People  v.  MaUier,  4  Wend.  255,)  when,  if  the 
inquiry  were  material,  the  party  interrogated  would  be  bound  to 
answer.  Even  where  a  witness  has  been  pardoned  for  the 
offence,  he  is  privileged  from  answering  respecting  it.  Bex  v. 
Reading,  7  Howell's  State  Trials,  296;  Bex  v.  Earl  of  Shrews- 
bury, 8  id. 
Order  appealed  from  affirmed. 


Reuben  F.  Harriott  v.*  The  New  Jersey  Railroad  anp 
Transportation  Company. 

A  non-resident  plaintiff  cannot  maintain  an  action  in  this  court  against  a  foreign 
corporation  unless  it  appears  that  the  action  is  upon  a  contract  made,  executed 
or  delivered  in  this  state,  or  that  the  cause  of  action  arose,  or  the  subject  of  the 
action  is  situate,  within  this  state. 

This  court  has,  therefore,  no  jurisdiction  of  a  suit  brought  by  a  non-resident  plain- 
tiff against  a  foreign  corporation  to  recover  damages  for  a  wrong  committed  out 
of  this  state. 

Appearing  and  answering  only  waives  the  question  of  jurisdiction  so  far  as  it  re- 
lates to  ttte  person ;  but  if  the  subject  matter  of  the  action  is  not  within  the  ju- 
risdiction of  the  court,  no  assent  or  waiver  of  the  parties  can  make  a  judgment 
upon  it  effectual.  A 

Appeal  from  a  judgment  at  the  special  term,  dismissing  the 
complaint.  The  action  was  brought  to  recover  damages,  laid 
in  the  complaint  at  $800,  for  killing  a  horse  belonging  to  plain- 
tiff, through  the  negligence  of  defendant's  servants.  The  plead- 
ings did  not  show  where  the  plaintiff  resided.  They  showed, 
however,  that  the  defendants  were  a  corporation  created  by  the 
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laws  of  New  Jersey,  but  having  an  office,  and  owning  property 
within  this  state.  The  alleged  killing  of  the  plaintiffs  horse 
took  place  in  New  Jersey. 

On  the  first  trial  of  the  cause  it  appeared  in  evidence  that  the 
plaintiff  was  a  non-resident  of  this  state.  That  trial  resulted  in 
a  disagreement  of  the  jury.  On  the  second  trial,  after  the  counsel 
for  plaintiff  had  opened  the  case  to  the  jury,  the  plaintiffs  non- 
residence  being  conceded  by  his  counsel,  a  motion  was  made  on 
the  part  of  defendants  to  dismiss  the  action  for  want  of  jurisdic- 
tion. The  complaint  was  thereupon  dismissed  by  the  direction 
of  the  court,  and  the  plaintiff  appealed. 

Edmund  Yenni  and  James  TF.  Gerard,  for  the  appellant, 
argued  that  the  defendants  voluntarily  submitted  to  the  juris- 
diction of  the  court*  by  appearing  and  putting  in  an  answer, 
setting  up  no  defence  of  want  of  jurisdiction,  nor  taking  ad- 
vantage of  it  by  motion.  The  provisions  of  the  Code  were 
intended  as  a  personal  privilege  to  the  defendants  not  to  be 
called  upon  to  litigate — for  acts  done  in  New  Jersey,  where 
they  were  incorporated — in  the  Fora  of  this  state ;  but  if  they 
waive  this  right,  and  submit  to  our  courts,  they  cannot  be 
allowed,  when  the  trial  is  called  on,  to  withdraw  that  submis- 
sion. 

The  whole  case  turns  upon  this  point :  Has  this  court  juris- 
diction over  the  subject  matter?  If  it  has,  then  a  want  of  juris- 
diction over  the  person  is  always  waived  by  a  general  appearance 
and  plea  to  the  action.  There  can  be  no  doubt  that  this  court 
has  jurisdiction  over  the  subject  matter.  Suppose  the  railroad 
in  New  Jersey  had  been  owned  by  an  individual,  and  that  in- 
dividual living  in  the  city  of  New  York,  or,  what  is  stronger, 
living  in  New  Jersey,  and  on  being  served  with  process  appears 
and  pleads  to  the  action,  would  there  be  any  doubt  that  this 
court  could  try  such  a  cause  and  pass  judgment  and  execution? 
Make  the  case  stronger  still:  suppose  the  road  owned  by  a 
citizen  of  New  Jersey,  and  only  transiently  here,  and  served 
with  process,  could  he  plead  (this  being  a  court  of  general  juris- 
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diction,)  that  this  court  had  no  jurisdiction  over  an  action  of 
trespass  to  personal  property,  committed  in  New  Jersey  ?  The 
Code  or  statutes  which  organize  the  Common  Pleas,  do  not  de- 
prive the  court  of  jurisdiction,  because  the  defendant  is  a  non- 
resident of  this  state,  if  he  is  found  within  it  so  as  to  be  served 
with  process. 

Want  of  jurisdiction  over  the  subject  matter  cannot  be  waived 
by  consent,  but  want  of  jurisdiction  over  the  person  is  waived 
by  a  general  voluntary  appearance,  ifartyn  v.  Fabriques,  2 
Smith's  L.  Cases  (Hare  &  Wallace's  ed.,)  765  and  notes.  A 
corporation  can  be  sued  just  like  an  individual,  except  where 
the  statute  denies  jurisdiction  over  them.  Marshall  v.  Baltimore 
and  Ohio  RR.  Co.,  16  How.  (U.  S.)  R.  327. 

This  action  is  for  injury  by  collision,  destroying  cattle ;  and 
the  defendants  appear  and  answer  to  the  merits,  and  take  no  ex- 
ception to  jurisdiction  in  their  answer. 

A  voluntary  appearance  of  a  corporation  gives  jurisdiction 
against  a  foreign  corporation,  the  same  as  against  an  individual. 
4  How.  Pr.  R.  275,  415 ;  5  How.  Pr.  R.  188. 

In  the  case  of  the  Bank  of  Commerce  of  Boston  v.  The  Wash- 
ington  BR  Co.  of  Vermont  (10  How.  Pr.  R.  8,)  Judge  Hand 
takes  up  all  the  sections  of  the  Code  in  reference  to  sueing 
foreign  corporations,  and  shows  that  when  they  are  properly  in 
court,  a  general  judgment  in  personam  is  got  against  them,  the 
same  as  against  any  individual — and  he  intimates  that  section 
134,  sub.  1 — 135  of  the  Code  (amendments  1851)— enlarges  sec- 
tion 427,  sub.  1,  of  the  Code,  and  allows  a  general  action  to  be 
brought  in  this  state  against  a  foreign  corporation,  where  it  has 
property  in  this  state ;  thus  giving  jurisdiction  over  foreign  cor- 
porations, if  any  one  of  these  three  things  exist:  1st  If  the 
plaintiff  is  a  resident  of  this  state.  2d.  If  (the  plaintiff  residing 
anywhere)  the  cause  of  action  accrued  in  this  state.  3d.  If  the 
corporation  has  property  in  this  state  (no  matter  where  the  plain- 
tiff resides.)  Our  complaint  is  based  on  that  amendment  pre- 
cisely ;  for  it  does  not  base  its  jurisdiction  either  upon  the  plain- 
tiff  being  a  resident,  or  upon  the  cause  of  action  having  accrued 
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here,  but  that  the  defendants  had  an  office  of  business  and  prop- 
erty within  the  city,  county  and  state  of  New  York.  This  de- 
cision of  Judge  Hand  was  affirmed  at  general  term. 

In  Bates  v.  Tlie  New  Orleans  RR.  Co.  (13  How.  Pr.  R.  519,)  it 
is  intimated  and  conceded  that  a  voluntary  appearance  gives 
jurisdiction  in  a  case  where  the  court  ha*  not  jurisdiction ;  and 
by  section  139  of  the  Code,  a  voluntary  appearance  is  equivalent 
to  a  personal  service  of  the  summons ;  and  the  note  to  that 
section  contains  a  number  of  cases,  to  show  that  a  voluntary  and 
general  appearance,  besides  being  equivalent  to  a  personal  ser- 
vice of  the  summons,  is  a  waiver  of  all  defects  in  die  summons 
or  previous  proceedings. 

Dix  v.  Palmer,  5  How.  Pr.  R.  233.   By  appearing,  the  defend- 
ants admit  themselves  to  be  regularly  in  court ;  and,  upon  the 
question  that  appearance  waives  objections  to  the  jurisdiction, 
see  Sperry  v.  The  Mayor,  &c,  (1  E.  D.  Smith's  R.  351) ;  ifonteith 
v.  Cast,  (1  E.  D.  Smith's  R.  412) ;  Andrews  v.  Sharp,  (1  E.  D. 
Smith's  R.  615 ;  and  2  E.  D.  Smith's  R.  22.)     Though  consent 
will  not  give  jurisdiction  over  the  subject  matter,  it  will  over  the 
person.    Now  the  Common  Pleas  has  jurisdiction  over  the  sub- 
ject matter.    It  can  try  injuries  done  by  railroads — and  done  in 
a  foreign  state,  if  the  owners  of  the  railroad  are  individuals.    It 
is,  therefore,  only  a  question  of  jurisdiction  over  the  person  of 
the  defendants.     Spaulding  v.  The  Hudson  Manufacturing  Co.  (2 
E.  D.  Smith's  R.  38,)  is  a  case  in  point— of  a  suit  in  a  justice's 
court  against  a  foreign  corporation  in  New  Jersey.    Snyder  v. 
Goodrich,  2  E.  D.  Smith's  R.  84 :    The  parties,  plaintiff  and  de- 
fendant, were  both  non-resident.    They  appeared  and  plead  to 
the  merits,  and  no  objection  was  taken.     It  was  held,  that 
the  court  had  no  jurisdiction,  because  the  statute  expressly 
declares  that  a  judgment  in  such  a  case  shall  be  utterly  void. 
These  two  cases  look  against  us,  but  they  are  not.    They  were 
so  decided  because  the  statute  expressly  declares  the  judg- 
ments void.     Smith  v.  Dipeer,  2  Code  R.  70 :    Judge  Daly  de- 
cides, "  consent  gives  jurisdiction  over  the  person."    Hulbert  v. 
The  Hope  Mutual  Ins.  Co.,  2  Code  R.  148  :    A  voluntary  ap- 
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pearance  gives  the  court  jurisdiction  over  a  foreign  corporation— 
so  as  to  have  a  judgment  in  personam.  Otherwise,  it  is  only  a 
proceeding  in  rem  against  property  in  this  state  attached;  and 
Brewster  v.  Michigan  RR.  Co.  (3  Code  R.  215,)  lays  down  the 
same  principle.  In  1  Sandford's  S.  C.  R.  19,  it  was  decided  that 
consent  gives  jurisdiction,  unless  the  court  is  prohibited  from 
taking  jurisdiction  over  the  subject  matter;  and  in  Smith  v. 
Elder  (3  Johns.  R.  105,)  it  was  held  that  an  appearance  gives 
jurisdiction  over  a  suit  which  could  only  be  otherwise  tried  in  a 
foreign  country ;  and,  to  conclude,  Seymour  v.  Judd  (2  Comst. 
467),  shows  that  consent  waives  most  important  wants  of  juris- 
diction. 

Edgar  S.  Van  Winkle,  for  the  respondent,  argued : 
I.  The  jurisdiction  of  a  court  is  composed  of  two  branches— 
1.  Jurisdiction  of  the  person  or  party.  2.  Jurisdiction  of  the 
subject  matter.  The  first  is  barred  by  the  privilege  or  exemp- 
tion of  the  party;  the  second,  by  the  authority  or  constitution 
of  the  court  itself.  The  first,  being  a  privilege,  may  be  waived 
by  the  party  in  whose  favor  it  exists;  the  second,  being  a  re- 
striction on  the  power  of  the  court  itself,  can  never  be  extend 
ed :  Hence  the  two  maxims  of  law — 1.  A  person  can  waive  a 
personal  privilege,  and  2.  Consent  cannot  confer  jurisdiction. 
Thus,  for  example,  1.  The  process  of  a  court  cannot  run  into  a 
foreign  country;  yet,  if  a  party  receiving  it  there  choose  to  ap- 
pear, the  court  will  have  jurisdiction  of  his  cause.  2.  The  state 
courts  have  no  jurisdiction  of  suits  for  infringements  of  patents, 
so  that  if  a  defendant  appear  in  such  a  suit  in  a  state  court,  and 
plead  to  the  merits,  he  may  afterwards,  on  writ  of  error,  raise 
the  question  of  jurisdiction ;  and  even  a  judgment  obtained  in 
such  suit  can  be  impeached  and  held  null  at  any  time.  Again: 
Foreign  consuls  can  only  be  sued  in  the  federal  courts,  yet  if 
they  appear  in  state  courts,  and  do  not  claim  their  exemption, 
the  court  has  jurisdiction  of  the  cause.  Or,  justices  of  the 
peace  cannot  try  any  suit  in  which  the  title  to  land  comes  in 
question,  and  a  judgment  given  in  such  case  will  be  void, 
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although  the  parties  permitted  judgment  without  raising  the 
question. 

II.  In  the  present  case,  the  court  confessedly  would  have  had 
no  jurisdiction  of  the  subject  matter  if  the  objection  had  been 
taken  by  answer,  or  plea  to  the  jurisdiction.  It  is  a  suit  against 
a  foreign  corporation  by  a  non-resident,  and  is  not  founded  on 
contract,  and  this  court  has  no  jurisdiction  in  such  a  case. 
Code  of  Procedure,  §  83,  sub.  3,  §  427.  The  policy  of  the  law 
has  excluded  such  claims  from  our  tribunals. 

M.  Nor  can  any  consent  or  silence  help  the  jurisdiction  oi 
the  court,  for  the  restriction  is  on  the  authority  of  the  court 
itself,  and  the  objection  is  one  which  can  be  taken  at  any  time. 
Ex  parte  Bouman,  4  Cranch,  75 ;  Doe  ex  dem.  State  of  New  Jer- 
sey v.  Bibcock,  4  Wash.  C.  C.  E.  344 ;  Ketchum  v.  Sullivan  et  al, 
4  Wash.  C.  C.  R.  4;   Wood  v.  Mann,  1  Summer  C.  C.  R.  587. 
If  an  inferior  court  have  not  jurisdiction  over  the  subject  matter, 
it  will  be  a  ground  of  non-suit  at  the  trial.    1  T.  R.  151.     And 
if  there  be  a  total  want  of  jurisdiction,  in  any  of  the  courts  oi 
England  the  matter  may  be  pleaded  in  bar,  or  given  in  evidence 
under  the  general  issue,  even  in  an  action  in  the  superior  courts 
at  Westminster.    1  Chitty  PL  379  n.  b.,  381 ;   6  East,  583 ;  1 
East,  352 ;  Bac.  Abr.,  Title  Pleas,  E.  1 ;  4  T.  R.  503.    Consent 
cannot  confer  jurisdiction,  although  it  may  cure  an  irregularity 
in  process,  or  render  valid  an  irregular  process.     Coffin  v.  Tracy, 
3  Caine's  R.  129 ;  David  v.  Packard,  6  Peters,  276 ;  Overstreet 
v.  Brown,  4  McCord's  R.  79;  Dudley  v.  Mayhew,  3  Comst.  R.  9 ; 
Burckle  v.  Eckhart,  3  Comst.  R.  132 ;  Carroll  et  al  v.  Dorsey 
et  al,  20  How.  (U.  S.)  Rep.  204;   United  States  v.  Yah  et  al, 
6  id.  605 ;    United  States  v.  Curry,  6  id.  106;  Buckingham  et  al 
v.  McLean  et  aZ.,  13  id.  150 ;  3  Cow.  &  Hill's  Phil,  on  Evid. 
1024,  1025,  and  cases  cited;   Stnker  v.  Mott,  6  Wend.  465; 
Preston  v.  Boston,  12  Pick.  7;    The  State  v.  Turner,  1  Wright's 
(O.)  R.  20,  33. 

IV.  The  following  are  all  cases  of  questions  of  regularity, 
when  defendant's  voluntary  appearance  was  held  to  preclude 
him  from  questioning  the  jurisdiction.    Smith  v.  Dipeer,  2  C.  R. 
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70,  was  a  case  of  irregular  service  of  process.  Pixby  v.  Winch- 
ell,  7  Cow.  866,  was  an  irregularity  in  the  teste  of  the  capias. 
Wright  v.  Jeffrey,  5  Cow.  15.  The  capias  was  returnable  on 
Sunday,  and  without  knowing  the  fact  the  defendant  had  put  in 
special  bail,  and  was  held  to  be  concluded.  See,  also,  Smith  v. 
Elder,  3  Johns.  105 ;  Cook  v.  Champlain  Trans.  Co.,  1  Denio,  91 ; 
Cowen's  Treatise  (4  ed.)  38,  39. 

By  the  Court,  Brady,  J. — The  Code,  by  section  33,  subdi- 
vision 3,  defines  the  jurisdiction  of  the  Court  of  Common  Pleas 
over  actions  against  foreign  corporations,  and  confers  it  only 
where  the  action  is  for  a  debt  or  damages,  whether  liquidated  or 
not,  arising  upon  contract  made,  executed,  or  delivered  in  this 
gtate,  or  where  the  cause  of  action  arises  therein.  Section  427 
provides  that  an  action  may  be  commenced  in  the  Supreme 
Court,  the  Superior  Court  of  the  city  of  New  York,  and  in  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
by  a  resident  of  this  state,  for  any  cause  of  action,  and  by  a  plain- 
tiff not  a  resident,  when  the  cause  of  action  shall  arise,  or  the 
subject  of  the  action  shall  be  situate,  within  this  state.  To  enable 
a  non-resident  plaintiff  to  maintain  an  action,  therefore,  in  this 
court  against  a  foreign  corporation,  one  of  three  requisites  at 
least  must  appear :  1.  That  the  action  is  upon  a  contract  made, 
executed,  or  delivered  in  this  state ;  or,  2.  That  the  cause  of  action 
shall  have  arisen  in  this  state ;  or,  3.  That  the  subject  of  the 
action  shall  be  situate  within  this  state.  Here  none  of  these 
requisites  exist.  The  plaintiff  is  a  non-resident,  and  the  cause  of 
action  arose  in  the  state  of  New  Jersey.  He  has,  therefore,  no 
status  in  this  court,  and  his  action  cannot  be  entertained. 

It  was  urged  on  the  argument  that  the  defendant  having  ap- 
peared and  answered  without  raising  any  objection  to  the  juris- 
diction of  the  court,  and  the  court  having  jurisdiction  of  cases 
brought  to  recover  damages  for  injuries  done  by  railroad  com- 
panies, the  question  was  one  which  related  to  the  person  and  not 
to  the  subject  matter.  The  answer  to  this  proposition  is,  that  the 
statute  has  declared  in  effect  that  the  court  shall  not  have  juris- 
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dictions  of  such  actions  against  a  foreign  corporation,  unless  the 
plaintiff  resides  in  this  state  or  the  cause  of  action  arose  therein* 
It  has  jurisdiction  of  all  actions  between  individuals  for  injuries 
inflicted,  without  regard  to  the  residence,  when  the  defendant  is 
personally  served  with  process  within  the  city  of  New  York,  but 
against  foreign  corporations  only  in  the  cases  specified.  The 
objection,  therefore,  urged  by  the  defendants  does  not  present  a 
question  of  jurisdiction  over  the  person.  We  have  decided  that 
a  defendant,  by  appearing  and  pleading  to  the  merits,  waives  all 
objections  of  jurisdiction  to  the  person,  but  not  to  the  subject 
matter.  Hogan  v.  Baker,  2  E.  D.  Smith,  22 ;  Paulding  v.  Hudson 
Manufacturing  Co.,  ibid.  38.  And  the  Court  of  Appeals  have 
decided  that  no  assent  by  the  parties  can  confer  jurisdiction  or 
render  the  judgment  of  a  tribunal  effectual,  in  a  matter  over 
which  it  has  not  by  law  jurisdiction.  Dudley  v.  Mahew,  3  Comst. 
12 ;  Burckle  v.  Eckhart,  ibid,  132 ;  see,  also,  Coffin  v.  Tractf,  3 
Caine's  Rep.  129;  Davis  v.  Packard,  7  Peters,  276  ;  U.  &  v. 
Yale  et  al,  6  How.  (U.  S.)  R.  605 ;   U.  S.  v.  Curry,  ibid.  106. 

In  Dudley  v.  Mayhew  (supra,)  the  objection  to  the  jurisdiction 
was  first  interposed  by  plea,  but  subsequently  withdrawn  and  a 
stipulation  given  not  to  raise  it  further;  but  as  consent  could  not 
give  jurisdiction,  the  decree  of  the  chancellor  was  reversed. 

Judgment  affirmed. 


Bums  E.  Crane  v.  Joel  Holcomb. 

In  all  actions  for  the  recovery  of  money,  unless  the  plaintiff  recovers  $60  or  more, 
the  defendant  is  entitled  to  costs,  of  coarse. 

In  an  action  upon  a  promissory  note  for  $750,  a  set-off;  or  counter  claim,  exceed- 
ing that  amount,  was  interposed  as  a  defence.  The  plaintiff  recovered  but  $26. 
Heid, 

L  That  his  right  to  costs  was  not  determined  by  his  being  the  prevailing  party  in 
the  suit,  but  was  dependent  upon  the  actual  amount  recovered. 

XL  His  recovery  being  under  $60,  the  defendant  was  entitled  to  costs. 
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IIL  That  a  judgment  entered  in  favor  of  the  defendant  for  his  costs,  after  deduct 

ing  the  sum  found  due  the  plaintiff  was  regular. 
The  case  of  KaJb  v.  Ugnoi,  (3  Abbott  P.  B.  190),  contra,  disapproved. 

Appeal  from  an  order  made  at  special  term,  denying  a  mo- 
tion on  the  part  of  the  plaintiff  to  vacate  a  judgment  ent  ,red  in 
favor  of  the  defendant  for  his  costs,  as  adjusted,  after  deducting 
therefrom  the  amount#  reported  by  the  referee  as  due' the  plain 
tiff  in  the  action. 

The  facts  sufficiently  appear  in  the  following  opinion  vi  the 
judge  who  heard  the  motion  at  special  term,  May  8, 1858.  ii' 

Hilton,  J. — The  plaintiff  sued  as  indorser  and  holder  of  a 
promissory  note  made  by  the  defendant  The  answer  set  up  a 
counter  claim  against  the  payee  while  he  was  the  holder  of  the 
note,  and  alleged  that  it  came  to  the  plaintiff's  possession  after 
maturity,  and  subject  thereto.  On  the  trial  before  the  referee, 
the  greater  part  of  the  counter  claim  was  allowed,  and  the  plain- 
tiff recovered  but  $26.34.  The  report  awarding  this  sum  hav- 
ing been  taken  up  by  the  defendant  and  filed,  the  clerk  adjusted 
the  defendant's  costs  at  $121.15,  and  after  deducting  the  sum 
found  due  the  plaintiff  judgment  was  entered  against  him  for 
the  balance  of  $94.27  in  favor  of  the  defendant  The  plaintiff 
moves  to  vacate  and  set  aside  this  judgment  upon  the  ground 
that  he  was  the  prevailing  party  at  the  trial,  and,  therefore,  no 
costs  or  judgment  in  the  action  can  be  recovered  or  entered 
against  him. 

In  support  of  this  view  lie  refers  to  the  decision  in  Kalb  v. 
Lignot,  3  Abbott  P.  R.  190,  which  certainly  goes  to  the  extent 
of  declaring,  in  a  case  similar  to  this,  that  as  the  defendant  was 
not  the  prevailing  party  within  the  meaning  of  section  808  of 
the  Code,  he,  therefore,  could  not  recover  costs. 

Although  the  opinions  of  the  learned  judges  in  the  case  cited 
are  entitled  to  great  respect  and  consideration,  yet,  after  a  care- 
ful perusal  of  sections  803,  804,  305  of  the  Code,  I  cannot 
agree  with  them  in  the  views  expressed  in  the  decision  referred 
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to.  Section  303,  after  repealing  all  statutes  establishing  or  regu- 
lating costs  or  fees  of  attorneys  and  counsel  in  civil  actions,  de- 
clares that  there  may  be  allowed  to  the  prevailing  party,  upon 
the  judgment,  certain  sums  by  way  of  indemnity  for  his  expenses 
in  ther  action.  In  no  proper  sense  can  language  of  this  kind 
be  saidato  control  the  positive  and  mandatory  character  of  the 
two  following  sections.    By  §  804,  "  Costs  shall  be  allowed,  ot 

coursfr,  to  the  plaintiff,  upon  a  recovery  in  the  following  cases." 
******* 

Sul0l.  "In  an  action  for  the  recovery  of  money  where  the 
plain  .ff  shall  recover  fifty  dollars,  or  more." 

The  plaintiff's  right  to  costs,  "  of  course,"  is  not  dependent 
merely  upon  his  being  the  prevailing  party,  but  rests  entirely 
upon  the  fact  whether,  in  an  action  felling  within  the  subdi- 
vision referred  to,  he  recovers  "fifty  dollars  or  more."  In  this 
case,  the  recovery  being  under  $50,  it  is  very  clear  that  £ie 
plaintiff  is  not  entitled  to  dosts ;  and  as  §  305  provides  that 
"  costs  8 hall  be  allowed,  of  course,  to  the  defendant  in  the  ac- 
tions mentioned  in  the  last  section,  unless  the  plaintiff  is  en- 
titled to  costs  therein,"  it  seems  to  me  equally  clear  that  the 
judgment  in  this  action,  in  favor  of  the  defendant,  was  properly 
entered,  and  the  motion  to  vacate  it  must  be  denied. 

The  plaintiff  appealed  from  the  order  entered  upon  this  de- 
cision, to  the  general  term, 

Btchard  M.  Hdrringiorij  for  the  appellant. 
,  for  the  respondent. 

Brady,  J. — In  addition  to  the  opinion  of  Judge  Hilton  at 
special  term,  it  is  only  necessary  to  say,  that  this  is  not  a  case  of 
-which  a  justice  would  have  no  jurisdiction  under  section  54  of 
the  Code. 

1st  It  is  not  a  matter  of  account  between  the  parties.  The 
defendant  bad  no  claim  against  the  plaintiff  He  had  a  claim 
against  the  payee  of  the  note  sued  upon,  and  the  note,  having 
been  .transferred  after  maturity,  was  taken  by  the  plaintiff  sub- 
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ject  to  equities  existing  in  favor  of  the  maker,  who  is  the  de- 
fendant 

2d  It  is  not  a  case  where  the  recovery  exceeds  the  sum  of 
two  hundred  and  fifty  dollars.  The  first  subdivision  of  the  third 
section  of  the  Act  to  reduce  the  several  acts  relating  to  the  dis- 
trict courts  into  one  act,  passed  April  18,  1857  (Laws  1857, 
vol.  1,  p.  707),  confers  jurisdiction  upon  the  district  courts,  in  a 
matter  of  account,  where  the  recovery  does  not  exceed  $250, 
"notwithstanding  the  accounts  of  both  parties  may  exceed 
$400."  The  jurisdiction  is  based  upon  the  sum  recovered.  The 
sum  recovered  here  is  $26.84. 

Daly,  First  Judge. — As  the  plaintiff,  by  the  4th  subdivision 
of  the  804th  section,  is  not  entitled  to  costs,  it  follows,  in  my 
judgment,  as  a  matter  of  course,  from  the  305th  section,  that  the 
defendant  is  entitled  to  costs.  The  4th  subdivision  of  section 
804  declares,  in  effect,  that  the  prevailing  party  shall  not  recover 
costs  in  actions  for  the  recovery  of  money,  unless  he  recover 
fifty  dollars  or  more,  and  the  next  section,  805,  provides  that  if 
in  such  an  action  the  plaintiff  is  not  entitled  to  costs,  that  costs 
shall  be  allowed  to  the  defendant  These  two  sections  are  clear 
and  explicit,  and  are  not  controlled  by  anything  contained  in 
section  303. 

Order  appealed  from  affirmed,  with  costs. 


Jules  Vantrot  v.  Jacob  McCulloch  and  William 
McIntosh. 

The  bolder  of  a  bill  of  exchange  payable  on  demand,  when  be  seeks  to  charge  the 
drawer,  is  bound  to  show  it  to  have  been  presented  for  payment  within  a  reason- 
able time,  or  that  the  drawer  has  sustained  no  injury  by  the  delay. 

What  is  a  reasonable  time  within  which  the  presentment  should  have  been  made, 
is  a  question  of  law  for  the  court,  to  be  determined  by  the  circumstances  of  each 
particular  case. 

A  bill  of  exchange,  drawn  at  Wellesville,  Ohio,  on  parties  in  New  York,  was  retained 
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by  the  payee  nine  or  ten  days  before  being  sent  on  for  presentment    When  pre- 
sented, the  drawees  having  failed  two  days  previous,  payment  was  refused. 
Held,  that  the  delay  was  unreasonable,  no  special  circumstances  being  shown  to 
excuse  it,  and  the  drawers  were  therefore  discharged. 

Appeal  from  a  judgment  of  the  District  Court  for  the  first  ju- 
dicial district.  The  action  was  brought  on  a  draft  or  bill  of  ex* 
change,  drawn  by  defendants  at  Wellesville,  Ohio,  in  favor  of  the 
plaintiff,  a  resident  of  Ohio,  on  Atwood  &  Co.  of  New  York.  It 
appeared  that  the  plaintiff  had  retained  the  bill  some  nine  or  ten 
days  before  sending  it  on  to  be  presented.  It  was  finally  pre- 
sented to  the  drawees,  but  they  had  failed  two  days  before  the 
presentment*  and  payment  was  therefore  refused.  The  justice 
rendered  judgment  for  the  plaintiff,  and  defendants  appealed. 

The  principal  question  discussed  on  the  appeal  was,  whether 
there  had  been  such  a  delay  in  the  presentment  of  the  draft  as 
would  discharge  the  drawers. 

William  Stanley}  for  the  appellant. 

The  plaintiff  has  been  guilty  of  laches,  and  has  thereby  made 
the  check  his  own.  He  should  have  forwarded  it  to  his  corres- 
pondent in  New  York  the  day  after  he  received  it,  at  furthest ; 
and  it  should  have  been  presented  to  the  drawees  the  day  after 
it  arrived  in  New  York,  at  the  furthest.  The  authorities  are 
uniform  to  this  effect.  Buckingham  v.  Oower,  Holt.  N.  P. 
313,  ii. ;  Maule  v.  Brown,  4  Bingh.  N.  E.  266 ;  Alexander  v. 
Burckfield,  7  Mann.  &  Gr.  1061 ;  Mohawk  Bank  v.  Broderick,  10 
Wend.  304 ;  13  id.  133  ;  Oough  v.  Stoats,  13  Wend.  549 ;  Smith 
v.  Janes,  20  Wend.  192  ;  Veazie  Bank  v.  Winn,  40  Maine,  60 ; 
Byles  on  Bills,  (7  ed.),  18. 

Lyman  Abbott,  for  the  respondent.  The  following  cases  fully ' 
sustain  the  justice  in  his  holding  that  the  plaintiff  had  not  de- 
layed an  unreasonable  time  in  presenting  the  bill.  Aymar  y. 
Beers,  7  Cow.  705 ;  Vreeland  v.  HaU,  2  Hall,  429  ;  Robinson  v» 
Ames,  20  Johns.  146 ;  Oowen  v.  Jackson,  20  Johns.  176 ;  Brower  v. 
Jones,  8  Johns.  230 ;  Sice  v.  Cunningham,  1  Cow.  897 ;  Mohawk 
Bank  v.  Broderick,  10  Wend.  804. 

Vol.  H.  18 
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By  the  Court,  Hilton,  J. — The  defendants  are  sued  as 
drawers  of  a  draft  or  bill  of  exchange,  dated  August  14, 1857, 
at  Wellesville,  in  the  state  of  Ohio,  upon  Atwood  &  Co,  of  this 
city,  payable  on  demand  to  the  order  of  the  plaintiff,  by  whom 
it  appears  to  have  been  retained  nine  or  ten  days,  and  then  sent 
on  by  him  for  collection.  It  was  presented  to  the  drawees  for 
payment  on  August  31st,  and  payment  refused,  they  having 
failed  and  stopped  payment  on  the  29th,  with  more  than  suffi- 
cient funds  of  the  drawers  in  their  hands  to  pay  it,  had  it  been 
presented  prior  to  their  failure.  Both  parties  reside  in  Ohio, 
about  400  miles  distant  from  this  city,  and  between  which  and 
their  respective  places  of  residence  there  is  a  daily  mail. 

Upon  these  facts  the  justice  of  the  first  district  gaye  judg- 
ment for  the  plaintiff,  and  the  defendants  appeal  on  the  ground 
that  they  are  discharged  from  liability  upon  the  draft  by  the 
unreasonable  delay  of  the  plaintiff  in  presenting  it  for  payment 

By  an  inspection  of  the  indorsements  upon  the  bill,  it  might 
be  presumed,  in  the  absence  of  any  evidence  upon  the  point, 
that  it  had  been  negotiated  by  the  plaintiff  before  presentation ; 
but  any  such  presumption  seems  to  be  repelled  by  the  proof  that 
the  plaintiff  haci  forwarded  it  for  collection. 

The  object  for  which  the  bill  was  drawn  or  purchased,  or  the 
condition  of  the  plaintiff  at  the  time  of  its  purchase,  or  since, 
does  not  appear,  nor  is  any  explanation  given,  or  excusing  cir- 
cumstances disclosed,  in  respect  to  the  delay  in  demanding  pay- 
ment, and  therefore  the  naked  question  presented  for  our  deter- 
mination is,  whether  there  has  been  such  an  unreasonable  delay 
on  the  part  of  the  plaintiff  in  demanding  payment,  as,  when 
unexplained,  should  exonerate  the  defendants  from  liability  ? 

It  has  long  been  settled  law,  that  a  holder  of  a  bill  payable  on 
demand,  when  he  seeks  to  charge  the  drawer,  is  bound  to  show 
it  to  have  been  presented  for  payment  within  a  reasonable  time, 
'  or  that  the  drawer  has  sustained  no  injury  by  the  delay.  Story 
on  Bills,  §  325 ;  Kyd  on  Bills,  120 ;  Bayley  on  Bills,  220 ;  Bjles 
on  Bills,  152  ;  3  Kent's  Com.  91 ;  Parsons7  Mer.  Law,  90;  Ed- 
•  wards  i#n  Prom.  Notes,  392;  Cbmmercial  Bank  v,  Hughes,  17 
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Weni  94;  Mohawk  Bank'v.  Broderick,  10  id.  804;  Little  v.  The 
Pharnix  Banh,  2  Hill,  425 ;  &  C.  affirmed,  7  id.  859 ;  Kelley  v. 
Mayor  of  Brooklyn,  4  id.  263 ;  Fry  v.  Hill,  7  Taunton,  396 ; 
Robinson  v.  Hawksford,  9  Adol.  &  Ellis,  52.  And  what  is  a  rea- 
sonable time  within  which  the  presentment  should  have  been 
made,  is,  whenever  the  point  arises,  a  question  of  law  for  the 
courts  to  be  determined  by  the  circumstances  of  each  particular 
case.  Furman  v.  Haskin,  2  Caines,  369 ;  Bobinson  v.  Ames,  20 
John.  146 ;  Oowan  v.  Jackson,  id.  176 ;  Sice  v.  Cunningham,  1 
Cowen,  897 ;  Aymar  v.  Beers,  7  id.  705 ;  Vreeland  v.  Hyde,  2 
Hall  S.  C.  R.  429;  Barker  v.  Anderson,  21  Wend/ 372;  Ed- 
wards on  Bills  and  Notes,  891. 

Here  the  plaintiff  has  shown  no  excusing  circumstances  what 
ever  for  his  delay  in  not  making  the  demand  prior  to  the  failure 
of  the  drawees,  which  occurred  fifteen  days  after  he  received  the 
bill,  affording  a  space  of  time  much  more  than  sufficient  or  ne- 
cessary to  have  had  it  forwarded  to  this  city  and  presented  for 
payment.  The  delay  was  therefore  unreasonable,  and  the  de* 
fendants  should  not  be  held  responsible  for  the  consequences  of 
such  unexcused  neglect  By  it  they  were  exonerated  from  lia* 
bility,  and  the  judgment  of  the  justice  was  erroneous. 

Judgment  reversed. 


Mabtin  and  Frederick  Maas  v.  Henry  and  Edward 
Goodman. 

A  general  assignee  for  the  benefit  of  the  creditors  of  an  insolvent  is  not  to  be  re- 
garded as  a  purchaser  for  a  valuable  consideration,  in  respect  to  the  property 
assigned,  but  holds  it  subject  to  the  same  equities  which  existed  against  it  at  the 
time  or  the  execution  of  the  assignment 

In  an  action  brought  by  him  to  recover  a  debt  thus  assigned,  any  set-off  is  available 
as  a  defence  which  might  have  been  interposed  had  the  suit  been  brought  in  the 
name  of  the  assignor,  and  whatever  would  be  a  valid  defence  against  the  claim 
in  the  hands  of  the  assignor,  is  equally  so  to  an  action  by  the  assi^nea. 
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Where  a  suit  was  brought  bj  the  general  assignees  of  an  insolvent  firm  for  goods 
sold  upon  a  credit,  to  the  defendants  by  the  firm,  prior  to  the  assignment,  and  it 
appeared  that  at  the  time  of  the  assignment  the  defendants  held  a  note  of  the 
firm  maturing  before  the  credit  upon  which  the  goods  were  sold,  expired ;  Held, 

I.  That  the  assignee  was  not  a  purchaser  for  a  valuable  consideration  of  the  claim 
sued  upon,  and  therefore  succeeded  only  to  the  rights  of  the  insolvent  assignors. 

II.  That  the  note  thus  hold  by  the  defendants  constituted  a  valid  set-off  against  the 
demand  in  suit. 

The  case  of  Keep  v.  Lord  (2  Duer,  78,)  examined  and  disapproved. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs  given  at  the 
special  term.  The  action  was  brought  to  recover  for  goods  sold 
and  delivered  by  Strauss  &  Emanuel  Brothers,  on  September  1st, 
1857,  to  the  defendants,  upon  a  credit  of  six  months,  At  the 
time  of  the  sale  the  defendants  held  a  note  of  Strauss  &  Emanuel 
Brothers,  having  about  three  months  to  run,  for  an  amount  ex- 
ceeding the  price  of  the  goods  purchased.  On  September  12th, 
1857,  Strauss  &  Emanuel  Brothers,  being  insolvent,  made  a  gen- 
eral assignment  of  their  property  for  the  benefit  of  creditors,  to 
the  plaintiffs,  who  as  such  assignees  commenced  this  suit  in  March, 
1859,  after  the  credit  upon  which  the  goods  were  sold  had  ex- 
pired. The  note  held  by  the  defendants  then  being  due,  they  set 
it  up  in  their  answer  as  a  set-off  against  the  claim  for  the  price 
of  the  goods.  At  the  trial,  the  presiding  judge  excluded  the 
set-off,  and  gave  judgment  in  fitvor  of  the  plaintifls  for  the  amount 
claimed.     The  defendants  appealed. 

Israel  T.  Williams,  for  the  appellant 

L  The  Code  (§  112,)  provides  that  assignees  shall  take  subject 
to  any  set-off  that  existed  at  the  time  of  the  assignment,  or  at 
the  time  notice  of  the  assignment  is  brought  home  to  the  defend- 
ant This  provision,  however,  refers  to  assignees  who  purchase 
in  good  faith  for  value,  and  without  notice.  This  appears  from 
the  reading  of  the  section  itself;  from  the  provision  in  reference 
to  notice,  from  the  exception  as  to  negotiable  paper,  and  from 
the  provision  that  even  in  case  of  negotiable  paper  the  transfer 
must  be  made  in  good  faith,  upon  good  consideration,  and  be- 
fore maturity.    It  is  a  universal  principle  of  law  that  a  transferee 
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of  any  property  whatsoever,  with  full  notice  of  the  facts,  stands 
in  every  possible  respect  in  the  shoes  of  the  assignor. 

II.  To  understand  the  case  now  before  the  court,  it  is  necessary 
to  iaquire :  1.  Had  the  action  been  brought  by  the  assignor  (no 
assignment  having  ever  taken  place,)  could  the  note  offered  on 
the  trial  have  been  set  off  against  the  plaintiff's  claim  ?  That  it 
could  have  been,  will  be  seen  from  the  following  facts,  which 
distinctly  appear  in  the  case :  The  note  (which  bears  date  Feb- 
ruary 24^  1857)  was  bought  by  the  defendants  on  the  31st  day  of 
August,  1867.  The  goods  for  which  the  action  is  brought  were 
sold  by  the  assignor  to  the  defendants  on  the  1st  day  of  Septem- 
ber, 1857.  The  note  fell  due  December  27, 1857.  The  claim 
on  which  the  suit  was  brought  fell  due  March  1, 1858.  2.  Does 
the  assignee  take  any  higher,  different  or  other  rights  by  virtue 
of  the  assignment  than  the  assignor  had,  or  could  have  had,  had 
the  assignment  not  been  made  ?  That  he  does  not,  will  appear 
from  the  following  facts  and  considerations :  The  assignment 
was  general,  conveying  all  the  property  of  the  assignors,  includ- 
ing the  demand  in  the  complaint  referred  to,  to  the  assignee,  in 
trust  for  the  benefit  of  the  creditors  of  the  assignors.  Such  gen- 
eral assignee  takes  no  beneficial  interest  in  the  claim,  but  is  in- 
vested in  equity  only  with  a  power,  trust  or  agency,  to  take  the 
property  of  the  assignor,  convert  it  into  money,  and  distribute 
the  money  as  directed  by  the  assigaor,  in  the  deed  of  trust  or 
power,  among  the  creditors  of  the  assignor.  11  Barb.  471 ;  18 
Barb.  409.  All  this  is  to  be  done  by  the  assignee  for  the  benefit 
of  the  assignor ;  he  is  appointed  to  this  office  solely  by  the  as- 
signor— it  is  the  voluntary  act  of  the  assignor,  pursuing  his  own 
interest,  and  executing  his  own  wishes,  without  consulting  with 
or  being  influenced  by  his  creditors,  the  assignee,  or  any  other 
person.  The  assignee  takes  the  property  with  the  implied 
promise  and  charged  with  the  duty,  of  applying  it  to  the  use  of 
the  assignor.  In  the  discharge  of  his  duty,  he  applies  the  prop- 
erty to  the  use  of  the  assignor,  as  truly  as  if  he  were  appointed 
an  agent,  or  sent  as  a  servant  with  money  in  his  hand  to  pay  a 
specified  debt  of  his  principal  or  master.     See  Burrill  on  Assign- 
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ments,  438 ;  also  see  5  Watts  and  Serg.  145 ;  2  Iredell's  Equity, 
382 ;  11  Alabama,  880 ;  6  Johnson's  Ch.  437 ;  2  Paige,  567 ; 
11  Alabama,  1067;  5  Strobhart,  144;  3  Grattan,  73;  2  Barb. 
S.  C.  258 ;  5  Barr,  377.  The  cases  of  Beckwilh  v.  The  Union 
Bank,  (5  Seli  212),  Wait  v.  The  Mayor,  Ac.,  (1  Sandf.  23),  and 
Stewart  v.  Wells,  (3  Barb.  40),  are  all  clearly  distiaguishablefrom 
the  case  now  before  the  court. 

IIL  This  court,  in  the  exercise  of  equity  powers,  may  set 
off  a  sufficient  amount  of  the  note  to  cancel  the  plaintiffs 
claim,  irrespective  of  any  statutory  provision,  and  ought  to  do 
so.  Lcmesborough  v.  Jones,  1  P.  Will.  326 ;  Simpson  v.  Hart,  14 
Johns.  B.  63.  1.  The  defendant  is  entitled  in  this  action  to  the 
same  equitable  relief  that  he  would  be  entitled  to,  had  he  filed 
a  bill  for  relief  in  equity.  Mdrqvat  v.  Marquat,  2  Kern.  336; 
Orary  v.  Goodman,  2  Kern.  266 ;  Roosevelt  v.  Bank  of  Niagara, 
1  Hopkins  R  579.  2.  Whenever,  in  the  progress  of  any  suit, 
a  case  arises  for  the  application  of  equitable  principles,  this  court 
is  as  much  bound  to  apply  those  principles  for  the  relief  of  a 
party,  as  was  the  Court  of  Chancery  in  a  case  properly  cogniza- 
ble in  such  court,  where  such  relief  was  specifically  prayed  for. 
Oiks  v,  Lyon,  adair,  Ac,  4  Comst.  599 ;  Orary  v.  Goodman,  2 
Kern.  266.  3.  Courts  of  law  always  had  and  exercised  the 
power  of  setting  off  judgments  against  each  other.  This  power 
before  the  Code  was  exercised  by  the  courts  of  equity  "  ex  gratia 
curiae."  In  courts  of  law  it  was  "  ex  debito  justitice"  Now  that 
both  jurisdictions  are  blended  in  one,  this  relief  may  be  asked 
as  a  favor  or  as  a  right,  as  the  case  may  require.  4.  The  as- 
signor is  shown  to  be  insolvent  The  plaintiff's  whole  claim 
rests  upon  the  admission  of  this  fact,  for  otherwise  the  assign- 
ment would  be  void,  and  the  plaintiff  could  not  maintain  the 
action  at  all. 

r 

K  F.  Brown,  for  the  respondents. 

Brady,  J.~The  case  of  Keep  v.  Lord,  (2  Duer,  78),  which 
was  not  cited  on  the  argument,  is  decisive  upon  the  questions 
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involved  in  this  appeal,  unless  it  be  held  that  the  plaintiff 
stands  in  precisely  the  same  condition  as  the  assignor,  or  in 
other  words,  unless  it  be  held  that  this  is  an  action  in  effect 
by  the  assignor  himself.  Judge  Bosworth  has,  in  the  case 
referred  to,  fully  and  ably  reviewed  the  cases  bearing  upon 
the  doctrine  of  equitable  set-offs  submitted  on  this  appeal,  and 
has  arrived  at  the  conclusion  that  it  does  not  apply  in  such  a 
case  as  this.  He  has  based  his  decision,  however,  upon  the 
ground,  among  others,  that  it  is  not  a  suit  between  the  assignor 
and  the  defendants,  but  between  the  assignee  and  the  defendants, 
treating  the  assignee  as  a  bona  fide  purchaser,  or  at  least  as  a 
person  who  could  not  be  affected  by  a  set-off  which  would  be 
good  against  his  assignor.  And  herein,  in  my  judgment,  lies  the 
error  in  the  conclusion  at  which  he  arrived.  The  debt  in  the 
case  of  Keep  v.  Lord,  set  up  by  the  defendant  as  a  set-oflj  became 
due  prior  to  the  debt  sued  upon,  and  such  is  the  case  here.  The 
defendant's  setoff  was  due  prior  to  the  claim  prosecute*  by  the 
plaintiff!  If  the  assignor  were  the  plaintiff,  the  set-off  would  be 
valid  under  the  statute,  and  such  would  have  been  the  case  if 
the  assignor  had  been  the  plaintiff  in  Keep  v.  Lord.  In  that 
case,  however,  the  question  whether  the  assignee  for  the  benefit 
of  creditors  is  a  bona  fide  purchaser,  or  can  be  regarded  as  other 
than  a  mere  representative  of  the  assignor,  does  not  appear  to 
have  been  considered.  It  seems  to  me,  on  principle,  that  he 
cannot  be  considered  as  a  purchaser.  He  parts  with  nothing,  and 
the  cestui  que  trusts  neither  yield  a  security  nor  give  a  new  con- 
sideration. Root  v.  French,  18  Wend.  670 ;  Coddington  v.  Bay, 
20  John.  651 ;  Clark  v.  Flint,  22  Pick.  281.  He  is  the  agent  or 
trustee  appointed  to  gather  the  estate  of  the  assignor,  and  dis- 
tribute it  among  the  creditors  in  the  manner  directed  by  the 
assignment.  He  takes  the  place  of  the  assignor  in  reference  to 
the  estate,  and  when  he  enforces  a  claim,  does  it  not  as  a  pur- 
chaser innocent  or  bona  fide,  but  as  the  attorney  or  trustee  of 
the  assignor,  standing  in  his  place,  enforcing  his  rights  only,  and 
being  entirely  devoid  of  any  personal  or  private  interest  or  title. 
The  creditors  are  not  parties  to  the  deed  of  assignment    They 
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are  under  no  obligation  to  conform  to  its  provisions  or  accept  its 
benefits,  and  as  between  them  and  the  plaintiff  there  is  neither 
privity  of  contract  nor  privity  of  estate.  The  assignee  occupying 
the  position  stated,  whatever  would  be  a  defence  against  his  as- 
signor, would  be  a  defence  against  him,  and  the  existence  of  a 
demand  in  favor  of  the  defendant,  due  at  the  titae  the  debt 
matured  against  him,  would  be  a  set-off  under  the  statute.  I 
consider  the  following  cases  illustrative  of  the  rule  that  a  general 
assignee  of  a  debtor  in  failing  circumstances  stands  in  precisely 
the  same  condition  as  the  debtor  himself.  Frow  v.  Downman,  11 
Ala.  885 ;  Clark  v.  Flint,  22  Pick.  231 ;  Knowles  v.  Lord,  4  Whar. 
507  ;  Leuckeribach  v.  Breckenstein,  5W.4  Serg.  149 ;  Leger  v.  Bo* 
naffe,  2  Barb.  S.  C.  475 ;  In  re  Howe,  1  Paige,  128 ;  Haggerty  v.  Pal- 
mer,  6  Johns.  0.  R.  437 ;  Pierson  v.  Manning,  2  Mich.  (Gibbs)  453. 
Sergeant,  J.,  in  Knowles  v.  Lord,  says  that  a  voluntary  assignment 
by  a  debtor  has  never  been  considered  as  placing  the  assignee  in 
any  otbfcr  situation  in  point  of  equity  than  the  assignor;  and  in 
Pierson  v.  Manning,  the  doctrine  that  such  an  assignee  was  in  legal 
contemplation  a  purchaser  for  a  valuable  consideration,  was  de- 
nounced by  Pratt,  J.,  qs  an  absurdity.  He  says  that  assignees 
under  voluntary  assignments  are  naked  trustees  having  no  real 
interest  in  the  transaction,  and  they  are  not  purchasers  in  fact 
See  also  Story's  Eq.  §  1228.  Regarding  the  plaintiff,  then,  as 
standing  in  the  same  condition  as  his  assignor,  not  as  a  purchaser, 
but  as  a  trustee  or  representative,  and  in  no  better  situation  than 
the  assignor,  I  think  the  set-off  should  have  been  allowed,  and 
that  the  judgment  should  be  reversed. 

Hilton,  J. — My  ruling  at  the  trial  was  from  a  recollection  of 
adjudged  cases,  (8  Barb.  S.  0.  40 ;  4  Sand.  S.  0. 604 ;  2  Duer, 
78) ;  and  the  views  expressed  in  the  above  opinion  were  not  pre- 
sented. Upon  reflection,  I  am  satisfied  that  the  ruling  was 
erroneous,  and  I  concur  in  reversing  the  judgment  upon  the 
grounds  stated  by  my  brother  Brady. 

Daly,  First  Judge.— Since  the  above  opinion  was  written,  the 
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17th  volume  of  New  York  (3  Smith)  Reports  has  appeared,  con- 
taining two  cases,  Van  Ileusen  v.  Radcliff  (p.  580,)  and  Griffin 
V.  Marquardt  (p.  28,)  in  which  it  has  been  held,  in  accordance 
with  the  views  of  Judge  Brady,  that  an  assignee  for  the  benefit 
of  creditors  is  not,  in  respect  to  the  assigned  property,  a  purchaser 
for  a  valuable  consideration ;  and  the  first  of  these  cases  may  be 
regarded  as  determining  the  question  finally  in  this  state. 

Judgment  reversed. 


Horatio  Reed  v.  John  W.  Warth. 

On  the  return  of  a  summons  issued  from  a  district  court,  the  parties  appeared,  put 
in  their  pleadings,  and  by  consent  adjourned  the  trial  of  the  action  to  take  place 
before  the  justice  at  his  private  office,  which  was  located  outside  of  tfke  district 
for  which  he  was  elected.  On  the  adjourned  day  the  justice  was  absent,  where- 
upon the  parties  went  before  the  justice  of  another  district,  who  tried  the  cause 
upon  the  pleadings  thus  put  in,  and  gave  judgment    Held, 

L  That  where  the  action  is  tried  before  a  justice  of  a  district  other  than  the  one  in 
which  the  court  is  held,  the  return  on  appeal  must  show  affirmatively  that  the 
justice  of  the  district  was  at  the  time  absent  from  the  usual  place  of  holding  the 
court,  or  unable  to  hold  it  from  illness. 

H.  The  power  given,  by  section  6"  of  the  District  Court  Act,  (1  Laws  1857,  707), 
to  a  justice  to  hold  court  in  another  district  than  the  one  to  which  he  is  elected, 
being  new,  must  be  strictly  followed,  and  the  facts  authorizing  its  exercise  must 
appear  by  the  return. 

IIL  The  non-attendance  of  the  justice  before  whom  the  action  was  commenced,  at 
the  adjourned  day,  operated  as  a  discontinuance,  and  the  subsequent  proceedings 
before  another  justice  were  coram  non  judice  and  void. 

This  was  not  a  case  of  voluntary  appearance  of  the  parties  within  section  10  of  the 
act,  because  the  pleadings  were  put  in  before  a  justice  of  a  district  other  than 
the  one  who  tried  the  cause. 

Whether  a  justice  can  in  any  case  proceed  with  the  trial  of  a  cause  commenced  be- 
fore him,  at  a  place  outside  of  the  district  for  which  he  is  elected,  without  ren- 
dering his  subsequent  proceedings  in  the  action  void.     Quere  t 

Appeal  by  defendant  from  a  judgment  of  the  justice  of  the 
First  District  Court.    The  return  showed  that  the  action  was  com- 
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menced  by  a  summons  returnable  before  the  justice  of  the  fourth 
district,  at  his  court  room,  in  First  avenue,  in  the  city  of  New 
York.  On  the  return  day  of  the  summons  the  parties  appeared, 
and  the  defendant  put  in  an  answer.  Several  adjournments 
were  thereafter  had,  until,  at  length,  the  cause  was  adjourned  by 
consent,  "  to  be  tried  at  the  office  "  of  the  justice  of  the  fourth 
district,  at  No.  78  Nassau  street  On  the  adjourned  day  the 
parties  attended  at  the  office  of  the  justice,  but  he  was  absent; 
and  they  thereupon  went  voluntarily  before  the  justice  of  the 
first  district,  at  his  court  room,  No.  80  Nassau  street,  and  sub* 
mitted  the  cause  to  him  upon  the  pleadings  already  in.  He 
tried  the  cause  and  rendered  the  judgment  now  appealed  from. 
It  did  not  appear  by  the  return  that  at  the  time  of  the  trial  the 
justice  of  the  fourth  district  was  either  sick,  or  "  absent  from  the 
usual  place  of  holding  his  court" 

The  principal  question  discussed  upon  the  appeal  was,  whether 
the  justice  of  the  first  district  had  any  jurisdiction  of  the  cause. 

Robert  E.  Topping,  for  the  appellant 

I.  The  justice  of  the  first  district  acquired  no  jurisdiction,  and 
the  proceedings  before  him  were  coram  nonjudtce  and  void  for 
the  following  reasons :  1.  A  justice  of  one  district  court  can 
hold  the  court  of  another  district  only  in  the  following  in- 
stances :  When  his  office  is  vacant ;  when  he  is  absent  from  the 
usual  place  of  holding  his  court,  or  unable  from  illness  to  hold 
the  same.  District  Courts  Act  of  1857,  §  6.  None  of  the  above 
conditions  existed,  as  appears  from  the  return.  2.  The  cause 
was  tried  out  of  the  Fourth  District,  viz.,  at  82  Nassau  street 
The  Fourth  District  Court  must  be  held  within  the  district  at 
the  place  appointed  by  the  corporation  of  the  city  of  New 
York.    District  Courts  Act,  §  7. 

II.  Courts  of  justices  of  the  peace  are  strictly  confined  to  the 
authority  given  them  by  the  statute,  and  must  show  the  power 
given  them  in  every  instance.  Jones  v.  Reed,  1  Johns.  C.  20, 1 
Caines,  594 ;  Wells  v.  Newkirk,  1  Johns.  C.  228 ;  Way  v.  Caret/, 
1  Caines,  191. 
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in.  The  power  of  a  justice  of  the  First  District  Court  to 
hold  the  court  of  any  other  district,  is  a  new  power  conferred 
by  the  act  of  April  13th,  1857,  of  the  Legislature.  Where  a 
new  power  is  given,  he  must  proceed  in  the  mode  and  in  accord- 
ance with  the  act    Bigdow  v.  Stearns,  19  Johns.  89. 

IV.  Where  a  justice  has  no  jurisdiction  whatever,  and  under- 
takes to  act,  his  acts  are  "  coram  non  judice  "  and  void.  Butler 
v.  Potter,  17  Johns.  45. 

Y.  A  defect  of  jurisdiction  in  a  justice  is  not  cured  by  the 
defendants  appearing  and  going  to  trial  Low  v.  Rice,  8  Johns. 
409. 

YL  The  judgment  is  clearly  against  the  weight  of  evidence, 
so  as  to  warrant  the  inference  of  misapprehension,  bias,  mistake, 
partiality,  or  undue  influence  on  the  mind  of  the  justice  who  ren- 
dered it 

W.  C.  Carpenter,  for  the  respondent 

By  the  Court,  Hilton,  J. — This  action  was  commenced  by 
summons  returnable  before  Justice  William  H.  Yan  Cott,  of  the 
fourth  district,  at  his  court  room,  No.  78  First  avenue,  and  was 
tried  before  the  justice  of  the  first  district  at  his  court  room,  No. 
82  Nassau  street,  who  rendered  a  judgment  for  the  plaintiff,  and 
from  which  the  defendant  appeals. 

The  return  of  the  justice  of  the  first  district  states  that  on  the 
return  of  the  summons  the  parties  appeared  by  counsel,  an  an- 
swer was  put  in,  and,  after  several  adjournments  by  consent, 
"the  cause  was  further  adjourned  until  the  10th  day  of  May, 
1858,  at  one  o'clock  in  the  afternoon,  to  be  tried  at  the  office  of 
Justice  Yan  Cott,  No.  78  Nassau  street,  in  the  city  of  New  York. 
On  the  said  tenth  day  of  May,  1858,  Justice  Yan  Cott  being  ab- 
sent, the  counsel  for  the  plaintiff  and  defendant  consented  to  try 
said  cause  before  the  undersigned  at  the  court  room  (No.  82 
Nassau  street)  for  the  first  judicial  district." 

Upon  the  face  of  the  return,  therefore,  the  question  is  pre- 
sented, whether  the  justice  of  the  first  district  acquired  any 
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jurisdiction  to  try  this  cause,  by  reason  of  the  absence  of  Justice 
Van  Cott  from  his  office,  No,  78  Nassau  street,  at  the  time  in 
which  the  trial  was  adjourned. 

The  power  of  any  justice  in  this  city  to  hold  the  court  in  an- 
other district  than  the  one  to  which  he  is  elected,  is  given  by 
section  six  of  the  "  Act  to  reduce  the  several  acts  relating  to  the 
district  courts  in  the  city  of  New  York  into  one  act,"  passed 
April  13, 1857,  (1  Laws  1857,  p.  707),  which  provides  that  "the 
justice  elected  in  each  district  must  hold  the  court  therein,  or  if 
his  office  be  vacant,  or  if  he  be  absent  from  the  usual  place  of 
holding  his  court,  or  unable  from  illness  to  hold  the  same,  it 
may  be  held  by  a  justice  elected  in  another  district." 

The  power  thus  given  being  new,  it  follows  that  it  must  be 
strictly  pursued,  and  unless  the  justice  who  tried  the  cause,  ac- 
quired the  right  to  do  so  under  the  provisions  of  this  section,  his 
acts  were  coram  non  judice  and  void,  {Butler  v.  Poller,  17  John. 
145 ;  Saracool  v.  Boughton,  5  Wend.  170),  and,  by  the  non-at- 
tendance of  Justice  Yan  Cott  at  the  adjourned  day,  the  action 
was  discontinued.    Stoddard  v.  Holmes,  1  Cowen,  245. 

This  is  not  a  case  commenced  by  the  voluntary  appearance  of 
the  parties  and  pleading  before  the  justice,  without  summons, 
under  section  ten  of  the  act  of  1857  (supra,)  because  it  appears 
that  the  pleadings  were  had  before  the  justice  of  the  fourth  dis- 
trict ;  and  as  the  return  does  not  show  that  justice  to  have  been 
absent  from  the  usual  place  of  holding  his  court  on  the  day  to 
which  the  case  was  adjourned,  it  is  very  clear  that  the  justice  of 
the  first  district  acquired  no  jurisdiction  whatever  to  try  the  ac- 
tion, and  his  acts  were  entirely  void.  Dudley  v.  Mayhew,  8 
Comst  9. 

The  office  of  Justice  Yan  Cott  was  not  the  usual  place  of  hoia 
ing  his  court — the  place  appointed  for  that  purpose  being  his 
court  room  in  First  avenue, — and  although  it  is  not  necessary, 
after  having  arrived  at  the  conclusion  above  stated,  to  determine 
whether  a  justice  can  in  any  case  proceed  with  the  trial  of  a 
cause  commenced  before  him  at  a  place  outside  of  the  district 
for  which  he  is  elected  ;  yet  I  entertain  great  doubt  whether  he 
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can  do  so  without  thereby  rendering  his  subsequent  proceedings 
fin  the  action  void.    See  act  of  1867  (supra,)  §§  1, 4,  7,  6 ;  Btirckle 
v.  Mhart,  3  Comst.  132 ;  Coke  lit.  125,  a,  b. 

A  remaining  ground  of  appeal  is,  that  the  judgment  rendered 
is  against  the  clear  and  decided  weight  of  the  evidence,  and  were 
I  not  satisfied  that  the  justice  who  tried  the  case  acquired  no 
jurisdiction  over  it,  I  would  favor  the  reversal  of  the  judgment 
on  this  ground  alone. 

Judgment  reversed. 


Thomas  Leavy  v.  Edwajrd  Robebts. 

A  new  trial  wfll  not  be  granted  on  the  ground  of  newly  discovered  evidence,  where 
the  additional  testimony  disclosed  might  have  been  discovered  by  the  party  in 
'  time  for  the  trial  if  he  had  used  due  diligence  in  the  investigation  and  prepara- 
tion of  his  case. 

Thus,  where  the  defendant  meved  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  which  he  desired  to  use  to  rebut  testimony  given  by  the  plaintiff 
at  the  trial,  and  it  appeared  that  one  of  the  witnesses  whose  testimony  was 
newly  discovered  was  the  defendant's  son,  and  another  was  present  in  court  dur- 
ing the  trial,  and  known  to  defendant  to  be  cognizant  of  dealings  between  the 
parties  involved  in  the  suit;  and  it  also  appeared  that  the  reason  defendant  did 
not  inform  himself  of  the  testimony  which  could  be  obtained  from  these  wit- 
nesses was  that  he  did  not  anticipate  such  evidence  as  was  given  by  the  plaintiff; 
Held,  that  the  defendant  had  not  used  due  diligence,  and  was  not  entitled  to  the 
new  trial  asked. 

The  tests  by  which  cumulative  evidence,  is  to  be  distinguished,  consideraL 

If  the  newly  discovered  evidence  disclosed  on  a  motion  for  a  new  trial  relates  to 
any  fact  proved  on  the  trial,  whether  bearing  upon  the  issue  directly  or  collater- 
ally, the  evidence  is  cumulative,  and  the  motion  will  not  be  granted. 

Appeal  from  an  order  at  special  term  denying  a  motion  for 
a  new  trial  made  upon  the  ground  of  newly  discovered  evidence. 
The  action  was  to  recover  for  certain  marble  mantels  alleged  to 
have  been  sold  to  the  defendant;  and,  also,  for  the  labor  and 
materials  used  in  putting  them  up  in  eight  houses  belonging  to 
him  in  Thirty-sixth  street,  in  the  city  of  New  York,  and  built 
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for  him  under  a  special  contract  therefor  made  with  William  H. 
Cronk.  At  the  trial  before  Judge  Brady,  without  a  jury,  the 
material  question  for  determination  was  whether  the  sale  of  the 
mantels  was  to  the  defendant  or  to  the  builder,  Cronk.  The  only 
testimony  presented  was  that  of  the  parties,  John  McNeill  and 
Samuel  N.  Cronk.  The  judge  having  found  for  the  plaintiff 
for  $1191.24,  the  amount  claimed,  the  defendant  subsequently 
made  this  motion  for  a  new  trial  on  the  ground  stated. 

The  proceedings  at  the  trial,  and  the  nature  of  the  testimony 
claimed  to  have  been  newly  discovered,  are  sufficiently  stated  in 
the  opinion  of  Judge  Brady  upon  the  motion,  and  which  opin- 
ion was  adopted  by  the  general  term  in  affirming  the  order  ap- 
pealed from. 

The  opinion  at  special  term  was  as  follows : 

Brady,  J. — The  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  must  be  denied  for  two  reasons, 
namely : 

The  evidence  is  cumulative,  and  the  defendant  has  been 
guilty  of  a  want  of  diligence. 

The  question  presented  and  controverted  on  the  trial  was 
whether  the  defendant  was  indebted  to  the  plaintiff,  as  charged 
in  the  complaint,  upon  a  contract  made  between  him  and  the 
plaintiff  The  defendant,  who  was  examined  on  his  own  behalf, 
after  the  examination  of  the  plaintiff,  denied  that  he  had  con- 
tracted as  charged.  The  plaintiff  then  offered  rebutting  testi- 
mony, which,  being  corroborative  of  the  plaintiff's  statement, 
was  deemed  controlling  by  the  presiding  judge.  The  defendant, 
in  one  of  his  affidavits  used  on  this  motion,  states  that  "  he  was 
not  aware  of  the  nature  of  the  rebutting  testimony  at  the  time 
of  the  trials  not  having  taken  any  pains  to  inform  himself;  not 
imagining  the  possibility  of  such  erroneous  testimony  on  the 
part  of  the  plaintiff  and  the  witness  Cronk ;"  and,  upon  the  alle- 
gation of  a  discovery  of  evidence  bearing  upon  the  question  in- 
volved, asks  a  new  trial.  One  of  the  witnesses,  whose  evidence 
is  said  to  have  been  so  discovered,  is  the  son  of  the  defendant. 
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Another  witness,  J.  M.  Grenell,  was  in  court  during  the  trial, 
attending  there  on  behalf «*>f  the  plaintiff;  and  the  third,  Buck* 
bee,  reveals  certain  acts  and  declarations  by  the  plaintiff  incon- 
sistent with  the  claim  made  against  the  defendant.  It  also  ap. 
pears  that  Grenell  was  known  to  the  parties  in  connection  with 
the  work  and  labor  done  by  the  plaintiff,  and  that  the  evidence 
of  the  defendant's  son  relates  to  an  interview  between  the  plain- 
tiff and  the  defendant,  in  which  the  plaintiff  committed  acts  and 
made  declarations  inconsistent  with  the  claim  made  against  the 
defendant.  It  would  seem,  that  in  reference  to  Grenell  and  the 
defendant's  son,  that  the  defendant  was  guilty  of  negligence  in 
not  procuring  their  testimony,  or  in  not  making  any  efforts  to 
ascertain  what  either  of  them  knew  of  the  controversy,  and  the 
truth  of  the  defendant's  statement  that  he  had  not  taken  "  any 
pains  to  inform  himself"  is  shown  without  the  admission  which 
he  makes.  That  he  was  not  diligent  in  preparing  his  defence  is 
very  clear,  and  this  alone  excludes  him  from  any  consideration 
on  a  motion  of  this  kind.  It  would  be  establishing  a  grievous 
precedent,  and  one  of  great  public  inconvenience,  to  interfere  in 
any  other  case  than  one  of  indispensable  necessity  and  wholly 
free  from  negligence.  Per  Chancellor  Kent.  Floyd  v.  Jayne, 
6  Johns.  Ch.  Rep.  482.  There  is,  however,  still  another  reason 
why  the  motion  should  not  be  granted  as  before  suggested. 
The  testimony  discovered  is  cumulative.  It  is  said  by  Makcy, 
J.,  in  Quyot  v.  Butte,  4  Wend.  579,  that  the  kind  and  character 
of  the  facts,  makes  the  distinction  between  what  is  cumulative 
evidence  and  what  is  not,  and  that  the  facts  may  tend  to  prove 
the  same  proposition  and  yet  be  so  dissimilar  in  kind  as  to  afford 
no  pretence  for  saying  they  are  cumulative. 

It  does  not  appear  distinctly  by  any  adjudication  in  this  state 
what  is  meant  by  cumulative  evidence  in  its  bearing  upon  mo- 
tions of  this  kind,  and  it  is  difficult,  perhaps,  to  determine  what 
is  cumulative,  and  what  is  not>  by  any  general  definition.  A 
series  of  facts  may  be  established,  all  tending  to  prove  a  claim 
or  defence,  and  yet  a  faot  nrt  proved,  having  the  same  effect,  may 
be  discovered  after  the  trul     The  evidence  in  the  latter  case 
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may  be  said  to  be  cumulative  so  for  as  it  relates  to  the  main  fact 
or  facts  in  issue ;  but  it  clearly  is  n*  as  to  the  subject  it  em- 
braces. It  is  evidence  of  a  fact  not  proved,  and,  therefore,  not 
controverted ;  and  this,  I  think,  is  what  Judge  Mabcy  suggests 
i*  the  quotation  above.  If  the  evidence  be  cumulative  because 
it  relates  to  the  issue,  or  one  of  the  issues,  about  which  any  proof 
has  been  given,  then  a  new  trial  upon  newly  discovered  evi- 
dence would  be  an  impossibility ;  but  if  the  rule  be  that  newly 
discovered  evidence  of  some  material  fact  relevant  to  the  issue, 
and  which  was  not  proved  or  controverted  on  the  trial,  is  not  cu- 
mulative, then  there  may  be  many  cases  in  which  a  new  trial 
would  be  a  matter  of  justice.  This  I  understand  to  be  the  guide 
on  questions  of  this  kind.  If,  therefore,  the  evidence  relates  to 
any  fact  proved,  whether  bearing  upon  the  issue  directly  or  col. 
laterally,  it  is  cumulative;  and  such  I  understand  to  be  the 
character  of  the  new  evidence  disclosed  on  this  motion.  The 
plaintiff,  by  his  statement  on  the  trial,  was  shown  to  have  com* 
mitted  acts  and  made  declarations  inconsistent  with  the  alleged 
contract  between  him  and  the  defendant,  and  which,  unexplained 
or  uncontrolled,  would,  perhaps,  be  sufficient  to  prevent  his  re- 
covery. *  The  evidence  discovered  is  of  the  same  complexion. 
It  affects  the  validity  of  the  plaintiff's  claim  so  far  as  it  proves 
conduct  at  variance  with  the  claim  set  up  here,  and  nothing 
more.  People  v.  The  Superior  Court,  10  Wend.  286.  There  are 
cases  in  which  a  contrary  rule  has  been  applied,  but  they  are 
exceptions  to  the  general  maxim,  and  distinguished  by  very  pe- 
culiar circumstances,  calling  for  the  exercise  of  a  very  liberal 
discretion.  This  is  not  one  of  those  cases.  There  are,  it  is  true, 
conflicting  elements  here,  and  perhaps  the  statements  of  the  par- 
ties are  irreconcileable ;  but  these  features  are  common  to  the 
great  majority  of  cases,  and  more  particularly  since  the  law  of 
the  land  has  given  to  the  parties  the  right  to  be  examined  on 
their  own  behalf.  In  cases  where  they  are  so  examined,  the  rules 
which  govern  motions  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  should  be  applied  strictly,  in  my  opinion. 

Motion  for  new  trial  denied. 
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Cummins,  Alexander  A  .Green,  for  the  appellant. 

L  The  important  question  at  the  trial  was,  as  to  whether  the 
defendant  actually  purchased  the  mantels  put  up,  or  whether 
they  were  sold  to  Croak,  the  person  who  built  the  houses.  Upon 
this  point  the  testimony,  now  for  the  first  time  discovered,  would 
establish  the  fact  that  the  sale  was  made  to  Cronk,  the  builder, 
and  not  to  the  defendant.  . 

II.  It  would  be  aiding  justice  by  pemuittiog  a  new  trial,  so 
that  this  testimony  might  be  given,  and  the  defendant  relieved 
from  the  effect  of  the  unexpected  testimony  of  the  plaintiff. 

III.  The  new  evidence  of  the  admissions  of  the  plaintiff  re- 
specting the  sale,  and  the  name  of  the  person  to  whom  he  made 
out  the  bill,  is  not  cumulative,  no  testimony  upon  this  point 
having  been  given  or  offered  at  the  trial.  Cumulative  evidence 
is  that  which  only  heaps  up  additional  proof  respecting  a  fact  in 
the  case,  as  to  which  evidence  has  been  already  given.  Acker  v. 
Burns,  8  Wood  &  Minot,  857 ;  Waller  v.  Graves,  20  Conn.  310} 
Parker  v.  Hardy,  24  Pick.  248 ;  Guyett  v.  Butts,  4  Wend.  579 ; 
The  People  v.  K  Y.  Superior  (hurt,  10  Wend.  286. 

IV.  There  was  no  want  of  diligence  at  the  trial  The  defend- 
ant  was  misled  by  supposing  that  the  plaintiff  would  not  testify 
to  a  state  of  facte  directly  contrary  to  those  established  and 
sworn  to  by  the  defendant. 

•    John  Graham,  for  the  respondent. 

L  All  the  testimony  pretended  to  have  been  discovered  after 
the  trial  of  the  action,  could  have  been  obtained,  with  reasonable 
diligence,  for  the  trial. 

II.  The  whole  of  the  pretended  testimony  is  cumulative.  It 
bears  upon  the  defendant's  liability,  and  that  was  the  point  liti- 
gated upon  the  triaL  The  People  v.  The  iV.  Y.  Superior  Court, 
10  Wend.  294. 

III.  It  merely  tends  to  contradict  the  evidence  upon  which 
the  plaintiff  succeeded.  The  People  v.  The  Ni  Y.  Superior  Court, 
10  Wend.  286  ;  Fleming  v.  Eollenback,  7  Barb.  S.  C.  E.  271 ; 
Fellows  v.  Emperor,  13  id.  92  ;  Mason  v.  Cockrofl,  3  Duer,  366, 
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are  authorities  showing  that  the  defendant  exhibited  no  reason 
for  a  new  trial 

IV.  That  the  defendant  did  not  remember  the  facts  his  pre- 
tended witnesses  could  state,  was  and  is  no  excuse.  Shortness 
of  memory  is  his  misfortune.  10  Wend.  288 ;  7  Barb.  S.  C. 
R271. 

V.  The  newly  discovered  evidence  of  a  witness,  impeached 
by  the  affidavits  used  to  resist  the  application  for  a  new  trial,  is 
no  ground  for  a  new  trial.    7  Barb.  S.  C.  B.  276. 

Hilton,  J. — It  was  the  duty  of  the  defendant  to  have  come 
prepared,  at  the  trial,  with  the  evidence  which  he  now  claims  to 
have  "  newly  discovered."  It  is  quite  obvious  that  slight  dili- 
gence or  inquiry  would  have  informed  him  of  all  the  facts  with- 
in the  knowledge  of  the  architect  and  carpenter  of  the  build- 
ings, the  furnishing  of  materials  for  which  was  the  subject  of  the 
trial. 

His  negligence  in  this  respect  affords  no  ground  for  relief)  and 
for  this,  and  the  additional  reasons  stated  in  the  opinion  of 
Judge  Brady  at  special  term,  the  order  appealed  from,  denying 
the  motion  for  a  new  trial,  is  affirmed. 

Order  affirmed  with  costs. 


Malcolm  Campbell,  receiver,  &c,  of  Mart  E.  Foster  v 
George  C.  Genjct.* 

a  receiver  appointed  in  proceedings  against  a  judgment  debtor  supplementary  to 
execution,  acquires  title  only  to  the  property  and  estate  which  belonged  to  the 
debtor  at  the  time  the  proceeding  was  instituted  by  granting  the  order  for  his  ex* 
amination. 

.To  entitle  a  set-off  or  oounter  claim  to  be  allowed,  it  must  be  shown  to  be  due  to 


r*  Judge  HlLfOS,  haying  been  counsel  in  this  case,  took  no  part  in  its  decision. 
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the  defendant  in  his  own  right,  either  aa  the  original  creditor  or  aa  the  assignee 
or  owner  of  the  demand  set  op. 

A  debt  owing  to  the  defendant  jointly  with  another,  cannot  be  set  off  in  an  action 
upon  a  demand  against  the  defendant  alone.  A  joint  debt  cannot  bo  set  off 
against  an  individual  one. 

A  new  trial  will  not  bo  granted  upon  the  ground  of  newly  discovered  evidence, 
where  it  appears  that  the  existence  of  the  evidence  might,  with  reasonable  dili- 
gence, have  been  ascertained  at  the  time  of  the  trial 

Appeal  from  a  judgment  entered  upon  a  report  of  Hamilton 
"W.  Robinsou,  Esq.,  referee,  in  favor  of  the  plaintiff.  The  action 
was  brought  by  the  plaintiff,  as  receiver  of  Mary  E.  Foster,  ap- 
pointed by  a  judge  of  this  court  upon  supplementary  proceed- 
ings founded  on  a  judgment,  recovered  against  her  in  favor  of 
A.  T.  Stewart  &  Co.,  for  over  $3,000.  The  complaint  alleged 
( that  the  defendant,  acting  as  agent  for  Miss  Foster,  had  received 
from  the  trustees,  under  her  father's  will,  moneys  which  he  had 
not  paid  over  or  accounted  for,  and  asked  to  have  the  amount 
in  his  hands  paid  over  to  the  receiver  of  her  property,  to  be  ap- 
plied in  extinguishment  of  her  debt  on  the  judgment  The  an- 
swer denied  that  the  defendant  had  received  the  amount  alleged 
in  the  complaint,  and  set  up,  as  an  off  set  against  any  balance  in 
his  hands,  professional  services  as  a  lawyer,  rendered  by  him  in 
the  management  of  her  affairs. 

The  supplementary  order,  requiring  the  defendant  to  appear 
and  be  examined  concerning  her  property,  was  granted  April 
15th,  1867.  She  appeared  pursuant  to  it,  submitted  to  an  ex- 
amination, and  on  June  9th,  1857,  the  plaintiff  was  appointed 
receiver  of  her  property  and  effects.  The  referee  found  the  fol- 
lowing facts  established  at  the  trial  before  him : 

"That  the  defendant,  from  time  to  time,  between  the  fifth  day 
of  February,  1856,  and  the  fourteenth  day  of  May,  1857,  received 
from  Anthony  Hoguet>  trustee  under  the  will  of  James  Foster, 
Jr.,  deceased,  of  Mary  E.  Foster,  and  as  her  agent,  the  sum  of 
thirty -eight  hundred  and  seventeen  dollars  and  eighty-two  cents ; 
that  he  had  paid  over  to  the  said  Mary  E.  Foster,  or  to  and  for 
her  use  and  benefit,  the  sum  of  thirty-five  hundred  and  thirty*, 
three  dollars  and  fifty-two  cents,  and  that  a  balance  of  two  hunv 
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died  and  eighty -four  dollars  and  thirty  cents  of  said  moneys  so 
received  by  said  defendant  for  the  use  and  benefit  of  said  Mary 
E.  Foster,  remained  in  bis  hands  on  the  fourteenth  day  of  May, 
1857,  the  time  of  the  commencement  of  this  action.  That  the 
professional  services  mentioned  and  referred  to  in  the  answer, 
and  for  which  the  defendant  sought  to  retain  the  moneys  in  his 
hands,  were  not  rendered  by  the  defendant,  but  by  the  firm  of 
G.  C.  &  E.  J.  Genet,  of  which  the  defendant  was  a  member,  and 
that  he  had  not  shown  any  individual  light  to  recover  therefor, 
or  to  retain  any  of  said  moneys  for  the  payment  or  satisfaction 
of  the  claims  of  that  firm  for  such  services." 

On  this  report,  judgment  was  entered  in  favor  of  the  plaintiff 
for  $372.26,  and  the  defendant  appealed,  making  the  following 
exceptions  to  the  finding  of  the  referee : 

First,  That  the  referee  included  in  his  finding  an  item  of  $100, 
on  the  4th  day  of  May,  1857,  and  an  item  of  $306.82,  on  the 
14th  day  of  May,  1867,  moneys  of  Miss  Foster,  which  accrued 
to  her,  and  were  received  by  defendant  subsequent  to  the  order 
for  the  examination  of  Miss  Foster  on  proceedings  supplementary 
to  execution  under  which  the  plaintiff  was  appointed  receiver. 

Second.  That  the  referee  had  not  allowed  defendant  the  benefit 
of  the  claim  of  G.  C.  &  E.  J.  Genet  for  services,  as  a  defence  to 
plaintiffs  claim  to  moneys  in  his  hands.  Third.  That  the  find- 
ing of  facts  by  the  referee  was  contrary  to  the  evidence, 

George  C.  Genet,  appellant,  in  person. 

I.  Proceedings  supplementary  to  execution  are  a  concurrent 
remedy  with  a  creditor's  bill.  It  is  a  cumulative  remedy ;  and 
the  office  of  either  is  to  sequester  property  belonging  or  money 
due  to  a  judgment  debtor,  and  which  the  debtor  refuses  to  apply 
to  the  payment  of  a  judgment  debt  It  is  an  equitable  execu- 
tion ;  and  the  making  and  service  of  the  order  attaches  the 
property  or  money  to  which  it  applies — the  subsequent  pro- 
ceedings are  those  pointed  out  by  the  law — to  convert  the  prop- 
erty thus  levied  on  into  money,  and  to  apply  it  to  the  satisfaction 
of  the  demand.    The  Code  expressly  confines  the  proceeding  to 
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money  due  or  property  belonging  to  the  judgment  debtor.  §  297. 
Property  and  money  acquired  by  the  judgment  debtor  after  the 
commencement  of  the  proceedings,  whether  under  the  Code  or 
a  creditor's  bill,  do  not  pass  to  the  receiver.  Oaton  v.  South- 
toorth,  13  Barb.  887;  ifcCbrmick  v.  Keho^  7  Legal  Obs.  184; 
Stewart  v.  Foster,  1  Hilton,  505 ;  Campbell  v.  Foster,  16  How. 
Pr.  Eep.  275 ;  2  Barb.  Oh.  Prac.  158 ;  Browning  v.  Bettis,  8 
Paige,  572. 

II.  The  referee  should  have  allowed  the  counter  claim  set  up 
in  the  answer.  There  was  no  reply,  and  consequently  it  must 
be  taken  as  true.    Code,  §  168. 

Woodbrxdge  Hudson,  for  the  respondent 

L  The  tide  of  the  receiver  is  of  the  date  at  which  it  is  ordered 
that  a  receiver  shall  be  appointed.  Steele  v.  Sturges,  5  Abbott 
Pr.  R  442;  Wilson  v.  AUen,  6  Barb.  S.  O.K.  548;  Mann  v. 
Pentz,  2  Sand.  Ch.  R  258. 

IL  The  claim  of  G.  0.  &  B.  J.  Genet  for  services  rendered  ttf 
the  judgment  debtor,  was  properly  excluded  by  the  referee. 
"  There  must  be  mutual  debts  to  authorize  a  &et-o£EL"  Duncan 
v.  Lyon,  8  Johns.  Ch.  R  851,  and  authorities  there  cited.  "  Joint 
and  separate  debts  cannot  be  set  off  against  each  other.  They 
must  be  due  to  and  from  the  same  persons  in  the  same  capacity.11 
Dale  v.  Cook,  4  Johns.  Ch.  R  15.  "  The  debt  of  three  cannot 
be  set  off  against  two."  MeOiUivray  v.  Simsont  2  Carr  &  Payne, 
430;  2  R  S.  854,  §  13,  sub.  2. 

III.  If  the  finding  of  the  referee  as  to  the  facta,  be  in  any  par- 
ticular incorrect,  it  is  in  allowing  too  great  a  credit  to  the  de- 
fendant. 

Thus,  he  has  allowed  the  defendant  the  full  amount  of  $1,500 
for  fifteen  months'  allowance  to  Miss  Foster,  when  it  appears 
that  she  received  in  checks,  payable  to  her  own  order,  during 
that  time,  on  March  25, 1856,  one  hundred  dollars,  and  on  June 
25,  1856,  one  hundred  and  thirty  dollars,  and  on  April  3d,  1857, 
to  bearer,  which  undoubtedly  went  direct  to  her,  one  hundred 
dollars,  making  $1,830  in  all  during  the  fifteen  months.     Yet 
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the  defendant  herself  testifies  that  she  did  not  receive  in  all 
more  than  $1,200  a  year.  In  other  respects,  the  finding  of  the 
referee  is  correct.  1.  The  checks  charged  against  the  defendant 
were  produced  and  proven  on  the  trial.  2.  The  cash  charged 
to  him  was  admitted  by  him  to  have  been  received.  8.  And 
the  checks  to  Miss  Foster's  order  are  charged  in  Hoguet's  ac- 
count, produced  by  defendant.  4.  The  amount,  $8,817.82,  together 
with  $138.30  paid  for  taxes,  makes  $3,956.12,  the  exact  sum 
charged  in  the  complaint 

By  the  Court,  Brady,  J.— Supplementary  proceedings  were 
commenced  against  Mary  E.  Foster  on  the  15th  of  April,  1857. 
The  plaintiff  was,  in  those  proceedings,  appointed  a  receiver  on 
the  18th  of  June,  1857.  The  debtor  was  entitled  to  the  income 
arising  from  the  sum  of  $80,000  under  the  will  of  her  father, 
and  the  defendant  had  acted  as  her  agent  in  collecting  or  receiv- 
ing it  for  her  from  the  trustee,  Anthony  Hoguet.  The  plaintiff 
alleged  that  the  defendant  had  so  received  from  Mr.  Hoguet, 
between  the  5th  of  February,  1856,  and  the  1st  of  May,  1857, 
the  sum  of  $3,956.12,  and  had  paid  over  to  Miss  Foster  only 
$1,500,  leaving  in  his  hands  belonging  to  her  the  sum  of 
$2,456.12.  The  defendant  proved  various  payments,  and  gave 
proof  of  a  counter  claim  for  services  rendered.  The  referee  re- 
jected the  counter  claim,  because  it  was  not  due  to  him  in  his 
own  right,  and  allowed,  in  the  account  against  the  defendant, 
two  payments  made  to  him  after  the  proceedings  supplementary 
were  commenced,  and  before  the  order  appointing  the  plaintiff 
receiver  was  made,  namely :  $100  on  4th  of  May,  1857,  and 
$806.82  on  the  14th  of  May,  1857.  The  defendant  objects  to 
both  these  acts  of  the  referee.  The  proof  shows  that  the  services 
upon  which  the  set-off  was  based  had  been  rendered  by  the  firm 
of  G.  C.  &  E.  J.  Genet,  of  which  defendant  was  a  member,  and 
there  is  no  proof  of  the  assignment  of  the  interest  of  E.  J. 
Genet  to  him,  or  of  any  authority  thus  to  appropriate  such  in- 
terest. The  referee  very  properly  excluded  the  set-off  for  these 
reasons.    The  set-off  must  be  due  to  the  defendant  in  his  own 


NEW  YORK— FEBRUABY,  1859.  295 

Campbell  v.  Genet 

right,  either  as  being  the  original  creditor  or  payee,  or  as  being 
the  assignee  or  owner  of  the  demand.  2  R.  S.  854,  §  18,  sub'.  2 
It  was  said  on  the  argument  that  this  set-off  or  counter  claim 
was  set  up  in  the  answer,  and  that,  not  being  denied  by  the 
plaintiff,  it  must  be  admitted  to  be  due.  The  answer  to  that 
proposition  is,  that,  assuming  the  defendant's  conclusion  on  the 
pleadings  to  be  correct,  he  has  waived  his  advantage  by  going 
into  the  proof  of  the  counter  claim,  and  by  such  proof  showing 
that  it  could  not  have  been  properly  set  off  against  the  plaintiff's 
demand.  In  reference  to  the  second  objection,  there  is  no  evi- 
dence in  this  case  showing  that  Miss  Foster  was  not  entitled  to 
all  the  moneys  received  by  the  defendant  on  the  15th  April, 
1857,  when  proceedings  supplementary  were  commenced.  Mr. 
Hoguet  testifies  tbat  he  received,  from  Feb.  6, 1856,  to  May  1, 
1857,  the  amount  hereinbefore  stated,  but  he  does  not  state,  nor 
does  it  anywhere  appear  in  the  case,  that  the  money  so  received 
was  not  due  on  the  15th  April,  1857.  The  defendant  did  not 
set  up  the  defence  that  the  payments  to  him,  on  the  1st  and  14th 
May,  1857,  were  made  after  the  supplemental  proceedings  were 
commenced,  or  that  the  moneys  received  by  him  on  those  days 
were  not  due  to  Miss  Foster  until  after  those  proceedings  were 
commenced,  and  has  equally  failed  to  show  that  fact  by  proof 
on  the  trial.  The  will  under  which  Miss  Foster  was  entitled 
was  not  produced  on  the  trial,  and  the  character  of  the  provision 
therein  for  her  benefit,  and  the  times  and  manner  of  the  pay* 
ments  to  be  made  to  her,  do  not  appear.  If  the  defendant,  who 
is  a  debtor  of  Miss  Foster,  desired  to  avail  himself  of  the  defenoe 
that  the  plaintiff^  as  receiver,  was  endeavoring  to  obtain  property 
to  which  he  was  not  entitled,  it  was  his  duty  to  place  the  facts 
constituting  such  defence  before  the  court,  and  not  leave  it  to 
inference.  The  question  was  not  whether  the  defendant  received 
the  money  after  the  proceedings  were  commenced,  and  before 
the  order  appointing  the  receiver  was  made,  but  whether  the 
money  received  by  the  defendant,  at  any  time  before  the  com- 
mencement of  this  action,  belonged  to  Miss  Foster  at  the  time 
the  supplementary  proceedings  were  commenced.     The  view 
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thus  expressed  of  the  second  objection  is  predicated  of  the  prop- 
osition that  the  receiver  acquires  title  only  to  the  property  he- 
longing  to  tbe  judgment  debtor  at  the  time  proceedings  sup* 
plementary  are  commenced  against  him.  Judge  Inqrahah,  in 
Stewart  v.  Foster,  (1  Hilton,  505),  stated  that  proceedings  sup- 
plementary were  "  limited  to  reaching  the  defendant's  property 
in  his  possession,  or  in  the  possession  of  others  and  conceded 
to  belong  to  him  when  the  order  is  obtained,"  and  this  principle 
was  also  applicable  to  creditors'  bills  prior  to  the  Code.  Chiton  v. 
Swthworth,  18  Barb.  887;  MoOmnick  v.  Kehoe,  7  Legal  Obs.  184; 
Brotvning  v.  Bettis,  8  Paige,  568 ;  2  Barb.  Ch.  Pr.  158 ;  McOam  v. 
Dorsheimer,  1  Clarke,  144 ;  Campbell  v.  Foster,  18  How.  P.  R  275. 

But  a  creditor's  bill  was  held  to  reach  the  rents  and  profits  of 
the  debtor's  real  estate,  sold  upon  execution,  for  the  fifteen 
months'  possession  after  the  sale  to  which  he  was  entitled  by 
law.  Farnham  v.  Campbell,  10  Paige,  598.  And  also  to  reach 
an  annuity  given  by  will  in  lieu  of  dower.  Degraw  v.  Classon, 
11  Paige,  186. 

The  income  of  the  fund  provided  by  the  will  of  the  debtor's 
father,  was  the  property  of  the  debtor  at  the  time  of  the  com- 
mencement of  supplementary  proceedings,  and,  so  far  as  it  had 
accumulated  on  that  day,  could,  under  the  authorities  stated,  be 
arrested  and  applied  to  the  payment  of  the  judgment  against  her 
on  which  such  proceedings  were  based.  A  mere  possibility 
could  not  be  reached,  (Smith  v.  Kearney,  2  Barb.  Ch.  R  588), 
nor  a  salary  not  yet  earned ;  but  a  salary  earned  before  the  filing 
of  the  bill,  though  not  payable,  could  be  reached.  Browning  v. 
Bettis,  8  Paige,  568. 

If  the  defendant  had  shown  that  a  part  of  the  sum  received  by 
Mr.  Hoguet,  and  paid  over  to  him,  was  not  due  on  the  15th 
April,  1857,  we  might,  under  the  decision  of  this  court  at  gene- 
ral term,  {supra),  have  felt  constrained  to  deduct  so  much  of 
such  income  as  had  not  accrued  on  that  day. 

For  these  reasons  I  think  the  second  objection  was  not  well 
taken,  and  that  the  judgment  should  be  affirmed.  The  ques- 
tions involved,  aside  from  those  herein  considered,  were  ques- 


NEW  YOKK— FEBRUARY,  1859.  297 

Greene  v.  Waggoner. 

tions  of  fact  for  the  referee,  and  his  finding  seems  to  be  correct 
Upon  the  argument,  by  consent,  an  application  was  entertained 
for  a  new  trial  on  newly  discovered  evidence,  and  the  discovery 
consists  of  an  alleged  payment  made  by  the  defendant,  for  or  on 
account  of  Miss  Poster,  which  he  had  overlooked  when  he  testi- 
fied before  the  referee.  It  is  sufficient  to  say,  in  reference  to 
that,  that  knowledge  of  the  payment  could  have  been  acquired 
by  the  defendant  with  reasonable  diligence.  If  he  had  made  the 
proper  preparation  for  his  defence,  the  item  would  not  have 
been  omitted.  The  case  of  The  People  v.  Superior  Court  of  New 
York  (10  Wend.  285,)  is  conclusive  upon  the  question  presented. 
See  also  Leavy  v.  Bdberte,  ante,  p.  286.  The  application  must  be 
denied. 
Judgment  affirmed. 


Joseph  W.  Gbeenk  v.  Samuel  Waggoneb. 

la  an  action  to  recover  the  price  agreed  to  be  paid  for  the  use  of  lodging  rooms 
rented  for  a  specified  period,  it  is  not  necessary  to  show  affirmatively  an  inability 
to  rent  the  rooms,  daring  the  time  the  party  hiring  refused  to  occupy  them. 

The  recovery  in  such  a  case,  however,  will  be  limited  to  the  damages  actually  sus- 
tained, and  where  it  is  shown  that  any  money  has  been  or  might  have  been  ob- 
tained from  the  use  of  the  rooms,  for  lodging  purposes,  by  others,  while  they 
remained  thus  vacant,  the  recovery  will  be  lessened  accordingly. 

Bat  the  burden  of  showing  that  anything  has  been,  or  might  hare  been  thus  real- 
ised, rests  upon  the  defendant 

The  burden  of  proving  a  fact  rests  upon  the  party  who  asserts  it  ;  and  especially 
is  this  so  when  he  is  to  be  benefitted  by  it  when  shown. 

The  case  of  WUoon  v.  Martin  (I  Denio,  602,)  examined  and  limited. 

Appeal  by  the  defendant  from  a  judgment  entered  upon  the 
report  of  a  referee  in  favor  of  the  plaintiff.  The  facte  of  the  case 
fully  appear  in  the  opinion  of  the  court 

R.  A.  Watkinson,  for  the  appellant 
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Charles  H.  Smith,  for  the  respondent 

By  the  Court,  Hilton,  J.— The  defendant  hired  of  the  plain- 
tiff two  lodging  rooms,  in  the  hotel  known  as  the  Smithsonian 
House,  for  the  period  of  six  months,  at  the  stipulated  price  of 
six  dollars  per  week.  The  rooms  were  heated  by  steam  pipes, 
and  were  furnished,  with  gas,  the  use  of  which  was  permitted 
without  extra  charge.  After  occupying  the  rooms  eight  weeks, 
and  paying  for  the  time  occupied,  the  defendant  left,  and  gave 
notice  to  the  plaintiff  uthat  he  would  not  occupy  them  any 
more."  It  appeared  on  the  trial  before  the  referee  that  the 
rooms  were  kept  vacant  for  the  defendant  for  the  remainder  of 
the  period  for  which  they  were  hired,  and  that  the  defendant 
might  at  any  time  have  taken  possession  of)  and  used  them. 
Upon  this  state  of  facts,  the  referee  reported  in  favor  of  the 
plaintiff  for  the  amount  claimed,  being  the  whole  contract  price 
for  the  use  of  the  rooms  for  the  residue  of  the  term  for  which 
they  were  hired.  No  evidence  was  offered  on  the  part  of  the  de- 
fendant ;  and  it  did  not  appear  that  the  plaintiff  had  an  opportu- 
nity to  rent  the  rooms  during  the  period  they  were  kept  vacant* 
or  that  he  might  have  rented  them  had  any  effort  been  made  to 
do  so. 

From  the  decision  of  the  referee  the  defendant  has  appealed, 
and  insists  that  the  plaintiff  has  shown  no  damage  except  such 
as  resulted  from  his  own  act  in  keeping  the  rooms  vacant ;  and 
in  the  absence  of  any  proof  of  inability  to  rent  the  rooms  after 
the  defendant  abandoned  them,  the  plaintiff  was  not  entitled  to 
recover  anything,  and  the  referee  erred  in  not  giving  judgment 
for  the  defendant. 

To  sustain  this  view  the  defendant  relies  upon  the  decision  in 
Wilson  v.  Martin,  (1  Denio,  602),  which  was  an  action  brought 
upon  a  parol  agreement,  made  on  the  18th  April,  1839,  with  the 
plaintiff,  who  was  a  boardinghouse  keeper,  for  rooms  and  board 
for  the  defendant  and  his  family,  for  one  year  from  the  first  of  May 
following.  After  occupying  from  the  1st  of  May  to  the  17th  of 
June,  the  defendant  became  dissatisfied  with  the  board,  and  quit 
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the  house.  The  plaintiff  claimed  to  recover  the  stipulated  price 
for  the  use  of  the  rooms,  with  board,  for  the  residue  of  the  year ; 
and  for  which,  at  the  trial,  a  verdict  was  rendered.  On  the 
trial,  and  upon  the  appeal  subsequently  taken  by  the  defendant, 
he  claimed  that  the  contract  was  void,  within  the  statute  of  frauds, 
for  not  being  in  writing.  The  judge  who  tried  the  cause  decided 
that  it  was  not  void,  and  so  instructed  the  jury ;  but  the  Supreme 
Court,  upon  the  appeal,  held  otherwise ;  and  the  judgment  was 
reversed  upon  that  ground  alone,  and  that  is  all  the  court  there 
determined. 

In  delivering  the  opinion  of  the  court,  Bronson,  J.,  remarks 
"  that  the  plaintiff  was  not  entitled,  as  a  matter  of  course,  to  recover 
the  stipulated  price  for  the  use  of  the  rooms  to  the  end  of  the  year. 
He  could  not  refuse  the  rooms  to  other  lodgers,  leaving  them 
idle,  and  then  recover  against  the  defendant  as  for  use  and  occu- 
pation." And  although  the  decision  of  the  court  was  not  put 
upon  this  ground,  yet  I  see  no  reason  for  disagreeing  with  the 
views  thus  expressed  by  that  learned  judge,  in  a  case  where  it 
appears  by  the  evidence  that  the  plaintiff  has  so  conducted. 
But  if  he  meant  to  say,  as  the  defendant  here  claims,  that  the 
plaintiff,  to  be  entitled  to  recover  at  all  in  an  action  of  this  na- 
ture, is  bound  to  show  affirmatively  that  he  could  not  rent  the 
rooms  to  other  parties  during  the  period  the  defendant  refused 
to  occupy  them ;  then,  with  the  greatest  respect  for  the  opinions 
of  that  learned  judge,  I  feel  constrained  to  differ  from  him. 

A  party  who  enters  into  a  valid  contract,  and  refuses  to  per- 
form it,  is  chargeable  with  such  damages  as  naturally  result  from 
the  breach ;  and,  as  a  general  rule,  in  an  action  like  the  present, 
to  recover  such  damages,  it  is  only  necessary  for  the  plaintiff  to 
show  affirmatively  the  nature  of  the  contract,  his  readiness  to 
perform  it  at  all  times  during  its  continuance,  and  the  breach  on 
the  part  of  the  defendant.  It  is  very  true,  as  stated  by  Judge 
Bronson,  in  another  part  of  the  same  opinion,  that  "  a  party  has 
no  right  to  conduct  himself  in  such  a  manner  as  to  make  the 
damages  unnecessarily  burdensome  where  he  seeks  to  recover 
such  damages  from  one  who  is  chargeable  with  a  breach  of  con- 
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tract;"  and  I  may  add  that  his  recovery  should  in  all  cases  he 
limited  to  such  damages  as  appear  necessarily  to  have  resulted 
from  the  breach.  And  where  it  is  shown  that  he  has  realized,  or 
might  have  obtained,  from  the  use  of  the  rooms  by  others,  in  the 
manner  which  the  defendant  contracted  to  use  them,  any  moneys 
which  might  be  applied  in  extinguishment  of  the  defendant's  lia- 
bility, his  damages  should  be  lessened  to  that  extent  Ashburner 
v.  Balelier,  3  Seld.  262.  But  the  burden  of  showing  such  to 
have  been  the  case  rests  upon  the  defendant ;  if  any  facts  of 
this  kind  existed  they  are  of  an  affirmative  character,  and  if 
the  defendant  desires  the  benefit  of  them,  he  should  have  proven 
them.  He  is  the  party  who  has  done  the  wrong — who  has  vio- 
lated his  contract ;  and  as  between  him  and  the  plaintiff,  all  pre- 
sumptions of  good  faith  and  fair  conduct  should  be  in  favor  of 
the  latter.    Starr  v.  Peck,  1  Hill,  273. 

Upon  the  general  principle  that  the  burden  of  proving  a  fact 
rests  upon  him  who  asserts  it,  and  who  is  to  be  benefitted  by  it 
when  shown,  and  for  the  other  reasons  I  have  stated,  I  am  of 
opinion  that  the  plaintiff  showed,  on  the  trial,  sufficient  to  entitle 
him  to  recover ;  and  if  the  defendant  relied  upon  the  alleged 
fact  that  the  plaintiff  purposely  kept  the  rooms  vacant  when  he 
might  have  rented  them,  in  mitigation  or  extinguishment  of  the 
damages  arising  from  his  breach  of  contract,  it  was  his  duty  to 
prove  it     Costigan  v.  Mohawk  &  Hudson  BR  Cb.}  2  Denio,  608. 

The  referee  decided  correctly,  and  the  judgment  entered  upon 
his  report  should  be  affirmed. 

Judgment  affirmed. 


Norman  Kendall  v.  Milton  N.  Grit. 

In  an  action  by  a  physician  to  recover  for  medical  services,  it  is  competent  for  him 
to  prove  the  nature  of  the  disease  and  the  character  of  treatment  given,  in  order 
to  fix  the  value  of  the  services  rendered. 

Bach  evidence  is  not  rendered  incompetent  by  the  provisions  of  2  Rev.  Stat  ±0% 
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§  73,  forbidding  the  disclosure  of  confidential  communications  made  by  a  pa- 
tient to  his  physician. 

Those  provisions  only  relate  to  communications  or  information  acquired  by  a  per- 
son, duly  authorized  to  practice  physio,  while  attending  a  patient  in  his  profes- 
sional capacity,  and  which  were  necessary  to  enable  him  to  prescribe. 

They  do  not  extend  to  communications  made  to  a  person  in  attendance  at  the 
office  of  the  physician  in  his  absence,  and  which  are  not  shown  to  have  beed 
made  as  the  basis  of  a  prescription. 

Appeal  from  a  judgment  of  the  Third  District  Court  The 
action  was  brought  to  recover  for  goods  sold  and  delivered ;  the 
plaintiff's  bill  of  particulars  therefor  amounting  to  $98.75.  The 
answer  denied  the  allegations  of  the  complaint^  alleged  payment 
of  the  plaintiff's  claim,  and  averred  that  plaintiff  was  indebted  to 
defendant  for  medicines  sold,  and  for  medical  services  rendered, 
and  demanded  judgment  for  a  balance  claimed.  The  bill  of  par* 
ticulars  of  defendant's  claim  amounted  to  $58.50. 

On  the  trial,  after  the  plaintiff  had  proved  the  sale  and  delivery 
alleged,  a  witness,  named  Page  was  called  for  the  defendant,  who 
testified  that  he  was  connected  with  Dr.  Grey,  (the  defendant),  in 
his  office.  Was  not  his  partner,  but  had  the  privilege  of  his 
office  in  consideration  of  answering  for  him  when  he  was  absent 
Had  no  interest  in  his  fees  or  business.  He  knew  of  plaintiff 
coming  to  Dr.  Grey's  office  for  medical  treatment  Heard  him 
say  he  came  for  an  operation.  The  plaintiff's  counsel  objected 
to  the  witness  being  allowed  to  state  anything  which  would  tend 
to  disclose  the  nature  of  plaintiff's  disease,  because  the  commu- 
nication by  him  to  the  witness  was  of  a  confidential  character, 
made  to  him  as  a  physician,  and  as  connected  with  defendant 
in  his  office.  The  justice  sustained  the  objection,  and  excluded 
every  question  tending  to  show  the  nature  of  the  disease  for 
winch  the  plaintiff  was  treated. 

On  the  part  of  defendant,  it  was  further  made  to  appear  that 
the  plaintiff  had  formerly  rendered  a  bill  for  that  which  he  now 
claimed  to  recover,  charging  only  $26.75.  See  WiUiams  v. 
Glenny,  16  N.  Y.  B.  389. 

The  justice  rendered  judgment  in  ftvor  of  plaintiff  for  $20.25. 
The  defendant  appealed. 
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F.  Upton  Fenno,  for  the  appellant 

W.  C.  Carpenter,  for  the  respondent 

By  the  Court,  Daly,  First  Judge. — This  judgment  must  be 
reversed.    Tbe  bill  rendered  to  the  defendant,  by  the  plaintiff, 
was  given  in  evidence,  and  the  plaintiff  admitted  that  it  was  the 
only  bill  he  had  rendered.    This  bill  showed  that  the  amount  of 
the  plaintiff's  claim,  as  fixed  by  himself,  was  but  $26.75,  though 
he  claimed,  by  his  bill  of  particulars,  for  the  same  items,  $98.75. 
By  the  ruling  of  the  justice,  which  was  altogether  erroneous,  the 
defendant  was  cut  off  from  showing  the  nature  of  the  disease  for 
which  he  had  treated  the  plaintiff^  a  knowledge  of  which  was 
essential  to  estimate  properly  the  full  value  of  the  service  which 
the  defendant  had  rendered.    Communications  made  to  a  phy- 
sician while  attending  in  a  professional  capacity,  do  not,  by  the 
general  rules  of  evidence,  come  within  the  class  of  privileged 
communications,  (Dutcliess  of  Kingston's  cast,  11  Har.  243 ;   1 
Greenl.  §  248) ;  and  our  statute,  (2  R.  S.  406,  §  78),  being  in 
derogation  of  the  general  rule  of  law,  cannot  be  extended  beyond 
its  express  term.    It  applies  only  to  cases  of  communications  and 
information,  acquired  by  a  person  duly  authorized  to  practice 
physic,  while  attending  a  patient  in  his  professional  capacity,  and 
which  communications  or  information  were  necessary  to  enable 
him  to  prescribe  for  the  patient    The  witness  Page  stood  in  n^> 
such  relation  to  the  plaintiff^  nor  was  it  shown  or  offered  to  be 
shown  that  the  statement  made  by  the  plaintiff  to  Page  was  for 
the  purpose  of  enabling  Page  to  prescribe  for  him,  or  was  stated 
to  Page  to  enable  Grey  to  prescribe  for  him.    Even  the  plaintiff, 
who  having  offered  himself  as  a  witness,  and  who  could  claim  no 
such  exemption,  as  the  inquiry  related  directly  to  the  matter 
in  issue,  was  exempted  by  the  ruling  of  the  court  from  stating 
anything  respecting  the  nature  of  the  disease,  while  he  testified 
that  he  had  paid  Dr.  Grey  $4,  and  supposed  that  that  was  all 
that  he  charged.    Without  inquiring  as  to  the  nature  of  the  proof 
of  the  value  of  the  picture,  or  whether  there  was  any  evidence 
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of  its  delivery  to  the  defendant  after  it  was  repaired,  *s  it  wgs  of 
little  or  no  value  before,  it  is  sufficient  for  the  reversal  of  the 
judgment  that  the  defendant  was  precluded  from  showing  the 
nature  of  the  disease  for  which  he  had  treated  the  plaintiff,  and 
had  performed  an  operation  upon  him,  and  which  may  have  been 
very  material  to  enable  the  defendant  to  show  the  true  value  of 
his  services.  The  defendant's  bill  was  $58.50,  and,  allowing  the 
defendant  $50  for  the  picture,  which  is  all  he  claimed  in  his  bill 
Qf  particulars,  and  taking  the  other  items  at  the  amount  fixed  by 
himself  in  the  bill  he  rendered  to  the  defendant,  his  claim  would 
amount  to  $76.75  at  its  utmost  limit,  from  which  is  to  be  de- 
ducted $6.50,  paid  by  Grey,  reducing  it  to  $70.25.  Now,  Grey's 
bill,  $58.50,  deducted  from  this,  would  leave  the  balance  in  favor 
of  the  plaintiff  $11.75,  and  he  had  judgment  for  $20.25.  It  is 
plain,  therefore,  that  the  justice  did  not  allow  Grey  the  full 
amount  of  his  claim,  and  as  he  would  not  allow  him  to  give  evi- 
dence which,  upon  the  mere  inspection  of  Grey's  bill,  it  is  evi- 
dent was  essential  to  prove  the  nature  of  the  service  he  ren- 
dered and  the  value  of  it,  the  judgment  cannot  be  sustained. 

Judgment  reversed. 


Thomas  Gillen  v.  John  L.  Hubbard,  impleaded  with 
Garret  Van  Clbve  and  George  Byerson. 

Where  a  building  contract  specifies  a  sum  to  be  deducted  for  any  particular 
omission  or  failure  In  its  performance  by  the  contractor,  the  owner  cannot,  in  a 
proceeding  by  a  sub-contractor  to  enforce  a  lion  acquired  under  the  Mechanics' 
Lien  Law,  claim  any  other  or  greater  rate  of  deduction  by  reason  of  the  omis- 
sions, for  the  purpose  of  showing  himself  discharged  from  liability  to  the  con- 
tractor. 

Where  the  contract  provides  that  if,  during  the  progress  of  the  work,  the  con- 
tractor fails  to  supply  a  sufficiency  of  workmen  or  materials,  the  owner  may 
provide  them  after  three  days'  notice,  and  deduct  the  expense  from  the  contract 
price;  the  owner,  if  he  elects  to  exercise  this  power,  and  under  it  finishes  the 
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budding,  cannot  afterwards  claim  any  greater  deduction  or  allowance  from  the 
contractor   than  the  amount  expended  or  incurred  in  completing  the  work 
agreed  on. 
The  contract  haying  further  required  the  certificate  of  the  architect  to  entitle  the 
contractor  to  any  of  the  several  payments  specified  in  it,  Held, 

I.  That  when  the  owner,  under  the  clause  previously  mentioned,  undertook  the 
completion  of  the  building,  he  became  the  contractor  pro  hoc  vice,  and  the  certifi- 
cate was  thereby  rendered  unnecessary. 

II.  That  the  recovery  in  such  a  case  would  be  the  sum  remaining  unpaid  upon  the 
contract ;  after  deducting  the  amount  expended  in  completing  the  work,  and  the 
sums  stipulated  in  the  contract  for  any  failures  or  omissions. 

Appeal  from  a  j  udgment  entered  upon  the  report  of  a  referee 
The  action  was  brought  by  a  sub-contractor  to  enforce  a  mechan- 
ic's lien  on  a  building  erected  in  the  city  of  New  York. 

The  defendant^  John  L.  Hubbard,  was  owner  of  the  buildin  < 
in  question,  he  having  contracted  with  the  defendants.  Van  Clev  « 
and  Ryerson,  for  the  erection  of  it.  The  plaintiff  was  employed 
by  Van  Cleve  and  Byerson  to  furnish  materials  for  and  buiLJ 
the  stairs  in  the  house,  which  he  did,  and  thereby  became  enti- 
tled to  receive  from  them  $199.  For  this,  amount  he  filed  a  no- 
tice of  lien. 

The  contract  for  the  erection  of  the  building  required  Van 
Cleve  and  Ryerson  to  furnish  all  the  carpenter's  work,  agreeably 
to  certain  drawings  and  specifications  made  by  the  architect,  and 
complete  the  same  on  or  before  April  1st,  1855,  in  a  good,  sub- 
stantial and  workmanlike  manner,  to  the  satisfaction  and  under 
the  direction  of  the  architect,  to  be  testified  by  a  writing  or  cer- 
tificate under  his  hand.  The  payments  were  to  be  made  in  cer- 
tain sums,  proportioned  to  the  progress  of  the  building,  and  it 
was  provided  "  that  in  each  of  the  said  cases  a  certificate  be  ob- 
tained and  signed  by  the  said  architect." 

The  contract  also  contained  the  following  clauses : 

"  Second — The  contractor,  at  his  own  proper  cost  and  charges, 
is  to  provide  all  manner  of  materials  and  labor,  scaffoldings  im- 
plements, moulds,  models,  and  cartage  of  every  description,  for 
the  due  performance  of  the  several  erections.  Third. — Should 
the  owner,  at  any  time  during  the  progress  of  the  said  buildings 
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request  any  alteration,  deviation,  additions,  or  omissions  from 
the  said  contract,  the  same  shall  be  made,  and  shall  in  no  way 
affect  or  make  void  the  contract,  bat  will  be  added  to  or  deducted 
from  the  amount  of  the  contract,  as  the  case  may  be,  by  a  fair 
and  reasonable  valuation.  jFbwrtA.— Should  the  contractor,  at 
any  time  during  the  progress  of  the  said  works,  refuse  or  neglect 
to  supply  a  sufficiency  of  materials  or  workmen,  the  owner  shall 
have  the  power  to  provide  materials  and  workmen,  after  three 
days'  notice  in  writing  being  given  to  finish  the  said  works,  and 
the  expense  will  be  deducted  from  the  amount  of  the  contract. 
Fifth. — Should  any  dispute  arise  respecting  the  true  construction 
or  meaning  of  the  drawings  or  specification,  the  same  shall  be 
decided  by  the  architect,  S.  A.  Warner,  and  his  decision  shall  be 
final  and  conclusive ;  but  should  any  dispute  arisa  respecting  the 
true  value  of  the  extra  work  or  works  omitted,  the  same  shall  be 
valued  by  two  competent  pentons ;  one  employed  by  the  owner, 
and  the  other  by  the  contractor ;  and  those  two  shall  have  power 
to  name  an  umpire,  whose  decision  shall  be  binding  on  all  parties. 
Sixth. — The  owner  shall  not  in  any  manner  be  answerable  or  ac* 
countable  for  any  loss  or  damage,  that  shall  or  may  happen  to 
the  said  works,  or  any  part  or  parts  thereof  respectively,  or  of 
any  of  the  materials  or  other  things  used  and  employed  in  finish- 
ing and  completing  the  same,  loss  or  damage  by  fire  excepted* 
If  one  cedar  closet  is  omitted,  the  sum  of  one  hundred  dollars  is 
to  be  deducted  from  the  amount  of  this  contract.  If  the  painting 
is  omitted,  the  further  sum  of  four  hundred  dollars  is  to  be  de. 
ducted  from  the  amount  of  this  contract79 

The  performance  of  the  required  work  was  entered  upon,  but 
not  proceeding  satisfactorily,  or  being  finished  within  the  time 
agreed  on,  the  defendant  Hubbard,  the  owner,  gave  the  notice  re* 
ferred  to  in  the  f our  tit  elause  of  the  contract,  and  thereupon  pro- 
ceeded to,  and  did  complete  the  building;  and  the  question  the 
case  presented,  was,  whether  anything  was  doe  upon  the  contract 
to  which  the  Hen  would  attach,  after  deducting  the  amount  ex- 
pended in  completing  the  work,  the  value  of  any  omissions  or 
failures  in  its  performance,  and  any  damages  which  the  owner 
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was  legally  entitled  to,  and  shown  to  have  resulted  from  its  non- 
performance. 

The  action  Was  referred,  and  the  referee  reported  that  at  the 
time  of  filing  the  notice  of  lien,  there  was  due  on  the  contract 
from  the  owner,  the  sum  of  $199,  and  for  that  sum  judgment  was 
given.  The  defendant  Hubbard,  the  owner,  appealed,  and  the 
facte  other  than  those  stated,  and  which  seem  material  to  the 
question  presented,  are  given  in  the  opinion  of  the  court 

Man  A  Rodman,  for  the  appellant 

L  The  plaintiff  was  bound  to  show  that  at  the  time  of  filing 
the  lien,  something  was  due,  or  that  subsequently  something  be- 
came due,  on  the  contract,  bj  the  owner  to  the  contractors,  which 
they  could  have  reoovered  in  an  action  against  the  owner. 
Spalding  v.  King,  1KD.  Smith,  717 ;  Dixon  v.  La  Forge,  id. 
722.  The  last  payment  (the  only  one  in  question,)  never  became 
due,  for  these  reasons,  viz. :  It  was  payable  when  all  the  work 
was  furnished,  according  to  the  plans  and  specifications,  and  pro- 
vided the  architect's  certificate  be  obtained,  and  the  work  done 
to  the  architect's  satisfaction,  expressed  in  writing,  (a.)  The  con- 
tractors never  finished  their  work  in  any  manner ;  but  stopped 
before  it  was  done.  They  could  not  recover  on  the  contract,  be- 
cause they  had  not  performed  it  The  right  to  the  4ast  payment 
depended  on  the  completion  of  the  whole  job.  Paige  v.  Ott, 
5  Denio,  406 ;  Champlin  v.  Rowley,  18  Wend.  187 ;  Cunningham 
v.  Jones,  3RD.  Smith,  650;  White  v.  HewiU,  1  id.  825.  In  or* 
der  to  sustain  this  judgment,  the  referee  should  have  found  that 
the  contract  was  performed  by  the  contractors.  On  the  contrary, 
he  finds  that  it  was  not  performed.  (&.)  The  payments  were  all 
conditioned  upon  the  performance  of  the  work  to  the  architect's 
satisfaction,  expressed  by  his  certificate.  That  was  a  condition 
precedent  to  the  payment  Smith  v.  Driggs,  8  Denio,  78 ;  Adams 
v.  Mayor,  <tc^  4  Duer,  808. 

IL  The  referee  finds  that  the  house  was  worth  $2,000  a  year. 
By  the  oontract,  the  carpenter  work  was  to  be  completed  by  the 
1st  April,  1855.    It  was  not  finished  until  about  1st  January, 
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1856.  Hubbard  has  a  just  claim  for  damages  against  the  con- 
tractors for  the  loss  of  rent,  which,  at  that  rate,  is  about  $1,500. 
This  was  a  just  and  valid  set-off  against  any  claim  of  the  con* 
tractors.  It  was  a  right  of  action  which  could  not  be  discharged 
or  waived  by  parol,  even  if  there  was  any  evidence  of  such  a  dis- 
charge or  waiver,  which  there  is.not  Allaire  v.  Whitney,  1  Hill, 
484 ;  affirmed,  1  Com.  805 ;  McKnight  v.  Dunlap,  1  Seld.  387, 
Besides,  this  is  a  proceeding  in  which  any  legal  or  equitable  de- 
fence may  be  set  up  by  the  owner  against  the  contractor.  Owen* 
v.  Dickenson,  1  E.  D.  Smith,  691.  The  question  is,  what  is  due 
on  the  contract?  Any  claim  for  loss  of  rent,  or  delay,  may  be 
proved  under  that  issue.     Gcurdierv.  Thorp,  1 E.  D.  Smith,  697. 

III.  Van  Cleve  &  Ryerson  could  not  recover  on  a  quantum 
meruit,  but  only  on  the  contract,  by  proving  performance.  5 
Denio,  406 ;  18  Wend.  187 ;  Smith  v.  Brady,  17  Smith's  N.  Y. 
Bep.  178. 

In  England  the  rule  is  different  Here,  both  the  rule  of  law 
and  the  provision  of  the  lien  law  require  that,  in  order  to  the 
plaintiff's  recovery,  money  must  be  due  on  the  contract,  so  that  the 
contractor  could  recover  it  in  an  action  on  the  contract  against 
the  owner.  The  referee  also  erred  in  disregarding  the  agreement 
to  submit  all  questions  as  to  extras  or  omissions  to  arbitration  or 
to  the  architect  Smith  v.  Brady,  (sup*,)  ILuuus,  J. ;  Buder  v. 
Tucker,  24  Wend.  447. 

Beebe,  Dean  &  Banoliue,  for  the  respondent 

I.  The  report  of  a  referee,  like  the  verdict  of  a  jury,  is  conclu- 
sive where  there  is  no  decisive  preponderance  of  evidence  against 
its  conclusions.  Eaton  v.  Benton,  2  Hill,  676 ;  Easterly  v.  Cob, 
1  Barb.  286;  Often  v.  Brawn,  8  Barb.  119 ;  Quackenbu^Y,  jfrle, 

5  Barb.  469. 

IL  The  conclusion  of  a  referee  on  conflicting  syjdjope  will 
not  be  set  aside.    Spencer  v.  Utica  and  Schenectady  RqjIrovd  Co^ 

6  Barb.  887. 

III.  The  questions  in  this  case  were  purely  questions  of  fact, 
and  are  fully  sustained  by  the  evidenoe. 
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IV.  The  only  questions  were,  whether  Van  Clave  &  Byerson 
had  entered  into  the  contract  with  the  plaintiff  set  out  in  his 
complaint,  and  whether,  at  the  time  of  filing  the  notice  of  his 
claim,  there  was  anything  dne  from  Hubbard  to  Van  Cleve  & 
Byerson ;  and  the  referee  having  passed  upon  these  questions, 
and  his  findings  not  being  against  the  weight  of  evidence,  the 
report  should  not  be  set  aside. 

Y.  The  contract  provided  that  if  the  contractor  neglect  to 
complete  the  work  after  three  days'  notice,  in  writing  the  owner 
might  do  so,  and  the*  expense  should  be  deducted  from  the 
amount  of  the  contract  This  leaves  the  contract  in  existence, 
and  provides  the  penalty  to  be  suffered  by  the  contractor.  The 
contractor  could,  therefore,  recover  on  the  contract,  less  the 
amount  which  may  have  been  paid  by  the  owner  to  finish.  The 
referee  allowed  the  owner  for  all  the  expense  he  was  put  to  in 
finishing  the  building. 

By  the  Court,  Brady,  J.— The  defendant  agreed  that  if  the 
contractor  should,  at  any  time  during  the  progress  of  the  work 
to  be  done  under  the  contract,  refuse  or  .neglect  to  supply  a  suf- 
ficiency of  materials  or  workmen,  that  he  should  have  the  power 
to  provide  the  materials  and  workmen  after  "  three  days'  notice 
in  writing  being  given  to  finish  the  work,"  and  that  the  expense 
would  be  deducted  from  the  amount  of  the  contract  And  the 
defendant,  acting  upon  this  part  of  the  contract,  and  after  the 
alleged  abandonment  of  the  work  by  the  contractors,  notified 
them  that  they  were  required  to  supply  the  requisite  materials 
and  workmen  for  the  completion  of  the  contract,  and  that  in  de- 
fault thereof  he  would  supply  the  same,  and  deduct  the  expense 
thereof  from  the  contract  price.  The  penalty  for  a  failure  or  re* 
fusal  to  supply  materials  and  workmen  appears  to  have  been  de- 
termined by  the  contract,  and  to  have  been  understood  and 
acted  upon  by  the  defendant  If  the  contract  had  been  silent 
upon  the  subject,  there  would  be  no  difficulty  in  relieving  the 
defendant  from  any  of  his  alleged  grievances,  because,  the  con- 
tractors having  failed  to  perform  their  contraot,  the  plaintiff  *s 


NEW  YORK— APBIL,  1859.  309 

Gfflen  t.  Hubbard. 

a  lienor,  could  not  recover.  Ntvffle  v.  Frost,  2  E.  D.  Smith,  62 j 
Cunningham  v.  Jones,  8  E.  D.  Smith,  660;  Smith  v.  Brady,  17 
New  York  Rep.  172. 

It  seems,  from  the  testimony  in  this  case,  that  the  principal 
omissions  of  the  contractors  were  the  painting,  and  the  construc- 
tion of  one  cedar  closet;  and  by  the  termB  of  the  contract  the 
penalty  for  such  omissions  was  regulated.  If  one  cedar  closet 
was  omitted,  the  sum  of  one  hundred  dollars  was  to  be  deducted 
from  the  amount  of  the  contract ;  and  if  the  painting  was  omitted, 
the  sum  of  four  hundred  dollars  was  to  be  deducted  in  like  man- 
ner. It  may  be  said,  with  propriety,  in  reference  to  this  part 
of  the  contract,  that  it  gave  to  the  contractors,  if  tbey  thought 
proper  so  to  do,  the  right  to  omit  one  cedar  closet  and  the  painV 
ing,  and  thus  qualified  the  engagement  to  finish  the  building  ac- 
cording to  the  plans  and  specifications  of  which  these  things 
were  a  part  But  whether  that  be  so  or  not,  'the  defendant  can- 
not claim  for  those  items  more  than  he  has  agreed  to  accept,  and 
cannot  ask  more  than  a  reduction  of  the  amounts  agreed  upon 
for  these  omissions.  In  determining  the  obligation  of  the  con- 
tractors, the  whole  contract  must  be  considered ;  and  thus  con- 
sidered, it  is  an  agreement  to  erect  and  furnish  all  the  carpenter's 
work  or  a  dwelling  house  on  or  before  the  1st  of  April  following 
its  date,  with  a  proviso  that  if  the  contractors  should  refuse  or 
neglect  to  supply  a  sufficiency  of  materials  or  workmen,  the  de- 
fendant should  have  the  power,  on  a  notice  of  three  days,  to 
finish  the  work  and  deduct  the  expense  from  the  amount  of  the 
contract  And  with  a  further  proviso,  that  if  one  closet  were 
omitted,  and  the  painting  omitted,  a  deduction  of  five  hundred 
dollars,  could  be  made  by  the  defendant  in  the  manner  before 
stated.  These  features  of  the  agreement  gave  the  defendant  the 
means  of  preventing  any  unnecessary  delay  in  the  performance 
of  the  work  contemplated,  and  the  power  of  substituting  himself 
for  the  contractors  upon  the  happening  of  the  contingencies  ex- 
pressed. Doubtless  he  might  have  disregarded  the  power  thus 
conferred,  and  have  rested  upon  his  rightrto  have  the  work  per- 
formed at  the  time  agreed  upon ;  but  he  did  not  adopt  that 
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coarse,  and,  having  acted  upon  the  contract,  must  abide  by  the 
consequences.  The  omission  of  the  contractors  to  famish  the 
certificate  of  the  architect,  required  by  the  contract,  is  answered 
by  the  feet  that  the  defendant  undertook  to  finish  the  work  for 
the  contractors,  who,  not  having  done  it,  were  not  entitled  to  the 
certificate.  The  contractors  would  not  be  entitled  to  the  certifi- 
cate if  the  painting  was  omitted,  although  the  deduction  for  such 
omission  agreed  upon  was  a  qualification  of  the  contract  as  to 
the  parties  themselves.  It  was  not  so  as  to  the  architect  His 
certificate  depended  upon  the  contractors9  performance.  The 
ninth  payment  was  to  be  made  when  the  work  was  completely 
finished  according  to  the  plan  and  specifications,  provided  the 
certificate  of  the  architect  was  obtained.  When  the  defendant 
undertook  to  do  the  work,  as  already  mentioned,  the  architect's 
certificate  was  not  only  unnecessary  in  fact,  but  as  a  matter  of 
form.  The  relation  of  the  parties  was  changed,  and,  the  defend- 
ant became  the  contractor  pro  hoc  vice.  This  view  of  the  case 
disposes  of  the  objections  made  to  the  right  to  recover,  and 
leaves  to  be  considered  the  state  of  the  accounts  between  the 
contractors  and  the  defendant  The  contractors  were  entitled  to 
the  sum  of  $960,  and  $76  for  extra  work,  making,  in  all,  $1,026. 
The  defendant  was  entitled  to  $500  for  the  omission  of  one  cedar 
closet  and  the  painting,  $160.56  for  glass  put  in,  and  $58  for  the 
cost  of  completing  tin  roof  and  a  difference  in  the  skylight, 
making,  in  all,  $718.66,  which,  deducted  from  $1,026,  would 
leave  a  balanoe  of  $807.44  due  to  the  contractors.  The  defend- 
ant, however,  insists  that  he  is  also  entitled  to  a  deduction  of  at 
least  $416  for  rent  of  the  premises  from  the  18th  October  to  1st 
January,  1856,  when  the  premises  were  finished.  This  claim  is 
based  upon  the  agreement  of  the  contractors  to  finish  their  work 
on  the  1st  April  and  the  value  of  the  house  per  annum,  esti- 
mated at  $2,000  as  a  rental 

The  referee  finds  that  the  rent  of  the  house  was  $2,000  per 
annum,  but  does  not  find  that  the  defendant  sustained  any  dam- 
ages  by  reason  of  the  contractors'  failure  to  finish  the  premises  on 
1st  April    Indeed  there  is  no  finding  on  that  subject    The  do- 
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ftndant  did  not  set  up  suoh  damages  in  his  answer,  although  he 
gave  proof  of  the  rental  without  objection ;  yet,  bo  far  as  the 
referee's  report  is  concerned,  the  parties  have  treated  the  matter 
as  of  little  importance.  The  defendant  has  only  excepted  to  that 
part  of  the  referee's  report  whereby  he  finds,  as  conclusions  of 
fact,  that  the  defendant  was  indebted  to  the  contractors  in  the 
sum  of  $200,  and  that  the  plaintiff  has  acquired  a  lien  for  the 
sum  of  $199.  The  exceptions  are  to  conclusions  of  law,  and  not 
to  the  findings  of  fact;  and  the  defendant  has  foiled  to  present 
the  case  in  such  manner  that  we  can  reverse  die  judgment  on 
the  ground  suggested ;  and,  as  the  referee  has  allowed  the  de- 
fendant all  his  expenses,  the  judgment  will  be  affirmed. 
Judgment  affirmed. 


William  Kain  v.  Joseph  Hoxib  and  others. 

(n  an  action  to  recover  rent  reserved  in  a  lease,  against  a  party  in  possession  of  de- 
mised premises,  a  prima  facie  right  to  recover  is  established  by  showing  him  to 
have  been  in  actual  possession  at  the  time  the  rent  became  doe. 

In  such  a  case  the  presumption  of  lav  is,  that  he  oooupied  as  assignee  of  the  original 


This  presumption  may,  however,  be  rebutted,  and  the  party  exonerated  from  lia- 
bility to  the  lessor,  by  showing  that  he  was  not  assignee  in  feet,  and  had  no  interest 
m  tiie  lease,  but  occupied  by  permission  of  the  lessee  as  under-tenant  or  otherwise. 

And  where  it  appean  that  the  party  thus  in  possession  did  not  possess  the  entire 
estate  of  the  original  lessee  in  the  term  demised,  no  recovery  can  be  had. 

The  liability  of  an  assignee  of  a  lease  rests  upon  his  estate,  and  when  a  party  in 
possession  of  demised  premises  shows  that  no  estate  is  vested  in  him,  it  follows 
that  he  is  not  liable  as  assignee. 

Appeal  from  a  judgment  rendered  at  special  term  upon  trial 
by  the  court  without  a  jury.  The  complaint  alleged  that  one 
Graves  took  from  plaintiff  a  lease  of  certain  premises  in  New 
York  city ;  that  in  August,  1867,  Graves  sold  the  stock,  fixtures, 
steam  engine,  &e.,  used  by  him  upon  the  premises,  to  one  Bald- 
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win;  that  Btddwinentered  into  possession  of  the  premises;  that 
Baldwin  shortly  afterwards  sold  the  stock,  fixtures,  and  steam 
engine  to  defendants,  who  entered  into  possession  of  the  prem- 
ises, and  continued  in  occupation  thereof  until  November  1, 
1857.  The  oomplaint  claimed  that  defendants  were,  by  opera- 
tion of  law,  assignees  of  the  lease,  and  were  liable  to  plaintiff  for 
the  quarter's  rent  due  November  1, 1867. 

On  the  trial,  after  the  plaintiff  had  proved  the  execution  of  the 
lease  to  Graves,  as  set  out  in  the  complaint,  Baldwin  was  called 
as  a  witness.  He  testified  that  in  September,  1857,  Graves  was 
in  failing  circumstances ;  that  to  secure  witness,  who  was  indor 
ser  for  him,  Graves  turned  out  to  him  the  stock,  fixtures,  and 
machinery  employed  by  him  in  carrying  on  his  box  making 
establishment,  upon  the  premises  demised  by  the  lease.  Witness 
took  the  property  to  secure  himself  without  intending  to  carry 
on  the  business.  He  ordered  the  men  to  go  on  making  boxes, 
until  he  could  dispose  of  the  property.  On  October  1,  1857,  he 
sold  the  stock,  fixtures,  4a,  to  defendants,  and  gave  them  pos- 
session. Witness  did  not  hire  the  premises  from  Graves,  nor 
was  the  lease  or  any  interest  in  the  lease  assigned  to  him ;  nor  did 
he  assign  any  lease,  or  any  interest  in  any  lease,  to  defendants. 

The  defendants  testified  that  no  assignment  of  the  lease,  or  of 
any  interest  in  it,  was  ever  made  to  them.  They  had  offered  to 
pay  pro  rata  for  the  time  they  were  in  occupation  of  the  prem- 
ises; which  was  refused. 

It  appeared  that,  after  the  sale  by  Graves  to  Baldwin,  Graves 
made  a  general  assignment  for  the  benefit  of  creditors  to  one 
Howell  Hoppock. 

The  following  facts  were  found  by  the  judge,  before  whom  the 
cause  was,  by  consent,  tried  without  a  jury,  as  established  by  the 
evidence  at  the  trial : 

First  Graves  hired  of  plaintiff  the  premises  under  the  lease 
set  out  in  the  oomplaint  Second.  On  the  4th  day  of  September, 
1857,  Graves  being  then  in  possession,  turned  out  to  D.  A.  Bald* 
win,  a  steam  engine  and  fixtures,  used  in  box  manufacturing, 
then  on  the  premises,  mentioned  in  said  lease  to  secure  him  for 
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certain  indorsements,  and  gave  him  possessiqa  of  the  said  prop* 
erty.  Third.  Graves,  on  the  5th  day  of  September,  1857,  made 
and  delivered  to  Howell  Hoppook,  the  assignee  therein  named, 
a  general  assignment  of  all  his  property,  and  the  said  assignee 
thereupon  accepted  the  same,  and  the  trusts  therein  mentioned, 
but  declared  that  he  would  not  take  the  leases,  because  there  was 
no  money  in  them.  Fourtiu  Baldwin  manufactured  on  the  prem- 
ises till  October,  1857,  when  he  sold  to  the  defendants  the  stock 
and  fixtures.  Fifth.  The  defendants  entered  on  the  premises  and 
manufactured  till  the  1st  of  November,  1857.  Sixth.  Baldwin 
offered  to  pay  plaintiff  one  month's  rent,  and  the  defendant  Hoxie 
offered  to  pay  to  the  plaintiff  for  the  use  of  the  premises  from  the 
time  he,  the  said  defendant,  acquired  any  interest  in  the  steam 
engine  and  fixtures,  at  the  same  time  denying  his  liability  to  pay 
the  plaintiff  any  rent  for  the  premises.  Seventh.  ISo  assignment 
of  the  lease,  or  of  any  interest,  or  of  any  term  therein,  was  ever 
made  to  Baldwin,  or  to  the  defendants,  or  either  of  them. 

And  as  a  conclusion  of  law,  upon  the  facts  so  found,  the  judge 
held  that  the  defendants  were  not  liable  to  the  plaintiff  for  the 
rent  claimed. 

Upon  exceptions  interposed  to  this  conclusion,  and  from  the 
judgment  entered  thereon,  the  plaintiff  appealed. 

Augustus  W.  Clason,  for  the  appellant 

I.  Baldwin  came  upon  the  premises  by  the  sufferance  or  per* 
mission  of  the  lessee.  As  to  the  landlord,  he  was  in  the  place 
of  Graves.  5  Cow.  129 ;  8  Wend.  176.  The  defendants  entered 
through  Baldwin.  An  entry,  immediate  or  remote,  through  a 
tenant,  is  an  entry  in  subordination  to  the  lease.  2  Wend.  489 ; 
2  Sand.  597;  4  Sand.  869 ;  12  Barb.  258;  18  Barb.  808. 

IL  An  entry  in  subordination  to  a  subsisting  lease,  and  pos- 
session when  rent  accrues,  charges  the  possessor  as  an  assignee 
by  operation  of  law.  He  can  only  be  discharged  by  proving  a 
condition  incompatible  with  that  relation.  9  Cow.  88.  The 
reason  is  obvious.    An  entry  is  by  right  or  by  wrong. 

III.  The  possessor  is  an  assignee  in  feet,  an  assignee  by  opera- 
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tion  of  law,  a  sub  tenant  or  a  trespasser.  The  law  which  presumes 
right,  infers  a  tenancy,  fixes  his  legal  relation  to  the  landlord, 
and  concludes  him  by  his  possession,  unless  he  show  the  true 
state  of  his  title.  12  Wend.  555 ;  4  Hill,  113.  It  is  no  answer 
to  this  conclusion  that  he  is  not,  and  that  another  is,  assignee  in 
fact  Such  answer  does  not  explain  the  possession,  nor  state  a 
right  This  rule  of  law  is  not  harsh ;  for  he  who  occupies  the 
land  of  another,  must  have  some  right  for  his  occupation. 

IV.  Nor  does  such  an  answer  meet  the  rule,  for  there  is  a 
privity  of  estate,  as  well  as  a  privity  of  contract  12  Wend 
655  was  an  action  upon  privity  of  contract,  and  the  issue  was 
upon  privity  of  contract  That  issue,  the  court  properly  held, 
was  not  sustainable  by  proving  privity  of  estate. 

Y.  This  action  is  upon  privity  of  estate.  If  the  defence  can 
be  sustained,  then  a  liability,  arising  from  privity  of  estate,  can 
always  be  defeated  by  showing  want  of  privity  of  contract 
Hoppock  was  not  assignee  in  feet  As  general  assignee  he  refused 
to  take  the  lease,  as  he  had  a  right  to  do.  12  Barb.  253.  In- 
deed, after  the  sale  of  the  engine,  and  delivery  of  possession  of 
the  premises  to  Baldwin,  it  is  doubtful  if  the  general  assignee 
could  have  entered  into  possession. 

Nathaniel  R  Hoxie,  for  the  respondents. 

I  No  assignment  of  the  lease,  or  of  any  interest,  or  of  any 
term  therein,  having  been  at  any  time  made  to  the  defendants, 
or  either  of  them,  no  cause  of  action  whatever  exists  against 
them.  This  is  a  conclusion  of  fact  found  by  the  judge,  and  no 
other  conclusion  could  have  been  arrived  at  upon  the  testimony. 
Taylor  on  Land,  k  Ten.  (2  ed.)  §  450;  WUUams  v.  Woodward, 
2  Wend.  487;  Quaekenboss  v.  Clark,  12  Wend.  555. 

II.  The  matters  stated  in  the  complaint,  if  proven,  uncontra- 
dicted and  unexplained,  would  amount  to  no  more  than  a  pre- 
sQtnption  of  law,  that  there  was  an  assignment  of  the  lease  or 
term.  Prima  Jade  evidence  merely  of  an  assignment  The  rule 
is  simply  one  of  evidence.    Cases  supra. 

III.  This  presumption,  if  sufficiently  created,  was  overcome 
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and  destroyed,  and  ibis  jnima  facie  evidence  rebutted  and  con- 
tradicted by  the  moat  abundant  testimony.  Not  only  was  it 
proven  that  no  such  assignment  was  ever  made  to  or  accepted 
by  the  defendants,  but  it  was  proven  that  an  assignment  of  the 
lease  in  question  was  made  to  and  accepted  by  Hoppock  long 
before  the  alleged  occupation  of  the  defendants.  Duranda  v. 
Wyman,  2  Sandf.  S.  0.  R.  597.  (a.)  The  vague  suggestion  that 
Hoppock  would  not  take  the  leases,  in  no  degree  affects  the  as- 
signment and  acceptance,  and  cannot  vary  the  legal  effect  there- 
of;  and,  moreover,  was  made  casually  to  Baldwin  alone  after 
the  execution  of  the  assignment  and  acceptance.  Mead  v.  Phil 
lips,  1  Sandf.  Ch.  R  85. 

IV.  There  is  no  principle  of  law  that  estops  these  defendants 
to  deny  any  assignment  to  them  of  this  lease  or  term.  Not  one 
of  the  elements  of  an  estoppel  exists  in  die  case.  Neither  the 
offer  of  Baldwin,  nor  of  the  defendant  Hoxie,  qualified  as  they 
were,  can  avail  the  plaintiff  for  any  purpose.  They  were  purely 
gratuitous. 

V.  There  is  neither  privity  of  contract,  nor  of  estate,  between 
the  plaintiff  and  the  defendants,  and  the  judgment  should  be 
affirmed. 

By  the  Court,  Hilton,  J.— In  June,  1856,  the  plaintiff  leased 
to  one  Graves  the  premises  No.  885  Greenwich  street,  in  this 
city,  for  the  term  of  21  months  from  the  first  of  August  follow- 
ing, at  the  yearly  rent  of  $500,  payable  quarterly.  On  Septem- 
ber 4,  1857,  Graves,  being  then  in  possession  under  the  lease, 
sold  to  one  Baldwin  the  machinery  and  fixtures  upon  the  prem- 
ises, and  on  the  next  day  executed  and  delivered  to  Howell  Hop- 
pock a  general  assignment  of  all  his  property  for  the  benefit  of 
his  creditors.  After  the  sale,  Baldwin  went  upon  the  premises, 
and  used  the  machinery  until  about  the  1st  of  October  thereafter, 
when  he  sold  it  to  the  defendants,  who  also  continued  its  use  in 
the  same  manner  until  the  1st  of  November  following,  on  which 
day  a  quarter's  rent  became  due.  This  was  demanded  of  the 
defendants,  and  payment  being  refused,  the  plaintiff  brought 
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this  action  to  recover  it  from  them  as  assignees  of  the  lease.  The 
defendants  denied  being  such  assignees,  and  set  up  that  the  lease 
passed  under  the  assignment  to  Hoppock. 

A  trial  was  had  before  Judge  Brady,  without  a  jury,  who 
found,  in  addition  to  the  frets  stated,  "  that  no  assignment  of  the 
lease,  or  of  any  interest  therein,  or  of  any  term  therein,  was 
ever  made  to  Baldwin  or  to  the  defendants,  or  either  of  them." 
Judgment  was  given  for  the  defendants.  No  exception  was 
taken  to  the  finding  of  the  judge,  and  upon  this  appeal  by  the 
plaintiff  we  are  only  called  upon  to  determine  whether,  on  the 
facts  stated,  the  defendants  are  liable 

In  actions  like  this  the  rule  of  law  is  well  settled,  that  the 
plaintiff  establishes  prima  facie  his  right  to  recover  by  showing 
that  the  defendant  was  in  possession  of  the  premises  at  the  time 
the  rent  became  due,  and  the  presumption  of  law  then  attaches 
that  he  was  in  as  assignee  of  the  original  lessee.  Armstrong  v. 
Wheeler,  9  Cowen,  88;  William  v.  Woodward,  2  Wend.  487; 
Provost  v.  Odder,  2  Wend.  518. 

But  this  presumption  may  be  rebutted  by  the  defendant  show- 
ing the  real  nature  of  his  occupation.  He  may  prove  that  he  is 
not  assignee,  or  that  he  is  under  tenant,  or  occupying  by  per- 
mission of  the  lessee,  or  has  some  lesser  estate,  or  no  estate  or 
interest  whatever  in  the  lease,  and  thus  exonerate  himself  from 
liability  for  rent  to  the  original  lessor.  2  Phillipps  on  EvicL  (7 
London  ed.,)  151;  Hot/brd  v.  Hatch,  1  Doug.  183;  Taylor's 
Land.  &  Ten.  (1st  ed.)  221 ;  Durando  v.  Wyman,  2  Sand.  S.  GL 
597 ;  Quaekenbo8s  v.  Clarke,  12  Wend.  555.  And  unless  it  ap- 
pears, presumptively  or  otherwise,  that  the  defendant  possesses 
the  entire  estate  of  the  original  lessee  in  the  term  demised,  no 
recovery  can  be  had.    Hol/brd  v.  Hatch,  supra. 

Here  it  was  conclusively  shown  by  the  evidence  at  the  trial, 
and  so  found  by  the  judge,  that  the  defendants  never  had  any 
interest  whatever  in  the  lease ;  and  it  would  seem  the  most  that 
could  be  said  of  them  is,  that  they  occupied  the  premises  for  the 
period  of  one  month  without  objection  from  any  one.  This 
may,  and  probably  did,  make  them  liable  for  such  use  and  oocu- 
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pation  to  the  leased!  or  his  assignee ;  but  it  created  neither  privity 
of  oontraot  nor  estate  between  them  and  the  plaintiff  Their 
haying  so  occupied  did  not  estop  them  from  denying  that  they 
were  assignees,  and  showing  the  nature  of  their  possession.  But 
were  it  otherwise,  which,  however,  I  do  not  concede,  it  would 
be  enough  to  say  that  the  evidence  upon  this  point  was  admit* 
ted  at  the  trial  without  objection,  and  it  is  now  too  late  to  raise 
any  such  question. 

In  the  language  of  Ch.  J.  Savage,  in  Quackenboss  v.  Clarke, 
(supra) :  "  The  liability  of  the  assignee  rests  upon  his  e&iate,  and  it 
is  clear  that  when  it  is  shown  that  no  estate  is  vested  in  the  de- 
fendant, it  follows  that  he  is  not  liable  as  assignee." 

Judgment  affirmed. 


Benjamin  Clapp  v.  Roswell  Graves. 
Hjenby  B.  Clapp  v.  The  Sake. 

A  judgment  of  affirmance  haying  been  given  upon  an  appeal,  the  appellant  made  ap- 
plication at  the  next  term  after  judgment  was  entered,  lor  an  order  granting  leave 
to  appeal  to  the  Court  of  Appeals.  Both  parlies  were  heard  on  the  application, 
but  the  court  did  not  announce  its  decision  granting  the  motion,  until  the  term 
had  passed.  Htld^  that  the  order  allowing  the  appeal  was  properly  directed  to  be 
entered,  as  of  the  term  when  the  application  was  made. 

It  is  a  general  rule,  that  when  an  act,  in  which  the  concurrence  of  the  court  is  ne- 
cessary, should  be  done  within  a  specified  time,  and  the  party  has  done  all  he  is 
required  to  do,  he  is  not  to  suffer  from  the  court's  delay. 

If,  in  such  a  case,  the  court  renders  its  decision  after  the  time  has  passed,  it  may  be 
entered  as  of  the  time  when  by  law  it  ought  to  have  been  given. 

Appeal  from  an  order  made  at  special  term.  The  actions 
were  commenced  in  the  Marine  Court.  The  plaintiJQs  had  judg- 
ment in  both,  and  the  defendant  appealed  to  this  court*  where  the 
judgments  were  affirmed.  The  defendant  then  applied,  under  sec- 
tion 11  of  the  Code,  for  leave  to  appeal  to  the  Court  of  Appeala 
The  application  was  made  and  argued  at  the  September  term, 
1868,  that  being  the  next  term  after  that  at  which  the  judgr 
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ments  of  affirmance  were  rendered ;  but  the  application  was  held 
under  advisement  by  the  court  for  some  time,  so  that  their  deci- 
sion granting  the  motion  (which  is  reported,  ante  248,)  was  not 
announced  until  the  December  term. 

The  court  allowed  the  order  granting  the  appeal  to  be  entered 
as  of  September  term,  so  as  to  bring  the  case  within  the  re- 
quirement of  the  statute,  that  the  leave  must  be  granted  before 
the  end  of  the  term  next  after  that  at  which  the  judgment  was 
rendered. 

The  plaintiff  subsequently  moved  at  special  term  to  vacate  the 
order  or  modify  it,  to  correspond  with  the  date  at  which  it  was 
actually  made.  The  special  term  denied  the  motion,  and  the 
plaintiffs  appealed  from  the  decision  and  the  order  made  thereon. 

Harrington  &  Qrieff,  for  the  plaintiffs. 

John  Winabw,  for  the  defendants. 

By  the  Court,  Daly,  First  Judge. — To  authorize  an  appeal  to 
the  Court  of  Appeals,  it  is  necessary  by  the  statute  that  the  gen- 
eral term  should,  by  order  duly  entered,  allow  such  appeal  before 
the  end  of  the  next  term  after  which  judgment  is  entered.  The 
appellant  applied  for  such  an  order  at  the  next  term,  both  parties 
were  heard,  but  the  court  did  not  announce  its  decision  until  the 
term  was  passed ;  but  they  directed  the  order  allowing  the  appeal 
to  be  entered  up  as  of  the  term  when  the  application  was  made, 
that  being  the  next  term  after  judgment. 

It  is  a  general  rule,  that  when  an  act  is  to  be  done  within  a 
certain  time,  in  which  the  concurrence  of  the  court  is  necessary, 
and  a  party  has  done  all  that  he  is  required  to  do  to  obtain  the 
decision  of  the  court,  that  he  is  not  to  suffer  through  the  court's  de- 
lay ;  and  if  the  court  give  their  decision  after  the  term  is  passed, 
it  may  be  entered  up  as  of  the  time  when  by  law  it  ought  to  have 
been  given.  "  It  is  by  no  means  universal,"  says  Lord  Kenyon, 
in  Pearson  v.  Rowling,  (1  East  406),  to  make  entries  of  judicial 
acts  nunc  pro  tone,  and  the  reason  is  given  in  Crispe  v.  Tlu  Mayor 
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of  Berwick,  (Vent  90),  "  there  being  no  default  in  the  party,  but 
a  delay  which  came  by  the  act  of  the  court"  So  in  Craven  v. 
Hawley  (Barnes,  265,)  it  is  said,  per  curiam,  "  the  party  must  not 
suffer  by  the  court's  taking  time  to  consider."  In  Lure  v.  Rich, 
(10  Mod.  80),  a  writ  of  inquiry  was  executed,  and  before  entry  of 
judgment*  which  waa  delayed  by  the'  act  of  the  court,  the  plain- 
tiff died,  and  it  was  held  that  the  court  having  delayed  the  entry 
of  judgment,  it  should  be  entered  up  as  of  the  proper  term ;  and 
in  Lord  Mohunfs  Case  (6  Mod.  59,)  a  rule  for  the  reversal  of  an 
attainder  was  obtained  upon  the  consent  of  the  attorney,  served 
in  thp  reign  of  James  IL ;  and  long  after,  in  the  reign  of  Anne, 
the  court  directed  the  clerk  to  make  the  entry,  which  should  have 
been  made  when  the  rule  was  obtained,  declaring  that  they  would 
supply  the  neglect  or  defect  of  their  officers,  that  subjects  should 
not  suffer  by  it,  and  to  the  same  general  effect  are  numerous  au- 
thorities. Taylor  v.  Matthews,  10  Mod.  825  j  Torks  v.  Duke  of 
Beaufort,  1  Burr.  146 ;  Mayor  of  Norwich  v.  Berry,  4  id.  2277  ; 
Astiey  v.  Reynolds,  1  Str.  915;  Webb  v.  Spund,  Barnes,  261 ; 
Toulmin  v.  Anderson,  1  Taunton,  885 ;  ilackay  v.  Bhinehnder,  1 
Johns.  0.  408;  Blewitt  v.  Tregoning,  4  A.  &  C.  1002 ;  1  Leon, 
187;  Latch,  92;  1  Sid.  462;  1  Williams  on  Executors,  768; 
Tidd's  Practice,  982,  9th  Lond.  ed. 

The  motion  below,  therefore,  was  without  foundation,  the  or- 
der allowing  the  appeal  having  been  correctly  entered  by  the 
order  of  the  court  as  of  the  September  term. 

Order  appealed  from  affirmed. 


Clarkson  Undekhill  v.  Alpheus  Reinor  and  othebs. 

When  a  constable  or  party  seeks  to  Justify  the  taking  of  personal  property,  by 

virtue  of  an  execution  issued  upon  a  judgment,  the  judgment  record  and  execu* 

tiou  must  be  produced,  and  a  levy  shown  under  it 

The  existence  of  the  judgment  and  execution  cannot  be  proven  by  paroL 

Where  the  parties  to  an  execution  accompany  the  constable  to  the  house  of  the 

defendant,  and,  while  the  constable  pretends  to  sell  only  "the  right,  title  and 
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interest  of  the  defendant"  in  property  on  the  premises  not  belonging  to  him, 
they  countenance  and  assist  purchasers,  acting  in  concert  with  them,  in  the  re- 
moval of  the  property  as  upon  an  absolute  sole ;  Held,  that  all  are  liable  to  the 
owner  for  the  value  of  the  property  thus  disposed  of  and  removed. 

Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court 
for  the  first  district  The  action  was  brought  to  recover  dam- 
ages for  the  conversion  of  certain  chattels,  household  furniture, 
&c.,  by  the  defendants  Alpheus  Reinor,  Claus  Reinor,  Robert 
Reid  and  others* 

On  the  trial  before  the  justice  the  plaintiff  proved  a  chattel 
mortgage  upon  the  furniture  in  question,  made  by  Mrs.  Susan 
S.  Hildreth,  the  former  owner  of  the  property,  to  secure  the 
payment  of  two  notes,  one  of  which  was  payable  on  demand, 
and  the  other  fell  due  on  July  1,  1857.  This  mortgage  was 
duly  filed.  The  notes  referred  to  in  the  mortgage  were  given 
partly  for  cash  lent  and  partly  for  milk  sold  by  the  plaintifj  to 
Mrs.  Hildreth.  At  the  time  of  the  conversion  alleged,  both 
notes  were  overdue  and  unpaid. 

The  defendants  justified  on  the  ground  that  the  property  in 
question  was  sold  by  Reid  as  a  constable,  upon  an  execution 
issued  at  the  suit  of  the  Reinors  against  Mrs.  Hildreth.  It  ap- 
peared, however,  by  the  testimony  of  Mrs.  Hildreth,  that  the 
sale  relied  on  took  place  about  February  1, 1858,  long  after  the 
notes  referred  to  in  the  mortgage  were  overdue  and  unpaid. 
She  testified  that  it  was  commenced  by  defendants  during  her 
absence  from  her  residence,  where  the  furniture  was.  She  came 
home,  however,  before  the  sale  was  over.  A  portion  of  the 
goods  had  been  removed  by  purchasers  when  she  arrived,  others 
had  not  She  was  never  served  with  any  summons  in  the  ac- 
tion in  which  the  alleged  execution'  was  issued.  She  did  not 
remember  ever  having  seen  the  execution.  She  had  certainly 
never  seen  the  defendant  Reid,  the  constable,  with  an  execution 
at  her  house. 

The  defendant  Reid  testified  that  he  was  a  constable ;  that 
he  called  on  Mrs.  Hildreth,  and  exhibited  to  her  the  execution 
in  the  suit  of  the  Reinors  against  her.    The  plaintiff's  counsel 
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objected  to  this  statement  on  the  ground  that  no  execution  had 
been  proved,  but  the  objection  was  overruled.    The  witness  fur- 
ther stated  that  he  asked  Mrs.  Hildreth  for  payment  of  the  exe- 
cution, which  she  could  not  make.    He  then  told  her  he  should 
go  on  and  sell.    She  notified  him  of  the  plaintiff's  mortgage. 
He  then  apprised  the  Reinors,  the  plaintiffs  in  the  execution, 
that  he  should  require  a  bond  before  he  would  sell.    They  gave 
him  a  bond,  and  directed  him  to  go  on  and  sell,  which  he  did, — 
proceeding  to  the  sale  with  a  horse  and  cart  for  the  purpose, 
evidently,  of  removing  the  property,  and  accompanied  by  the 
plaintiffs  in  the  execution,  who  assisted  in  its  removal.    On  the 
sale  the  constable  announced  that  he  sold  only  the  right,  title 
and  interest  of  Mrs.  Hildreth,  but  it  was  manifest  that  this  was 
intended  to  evade  liability,  by  artifice,  as  the  purchasers  appeared 
to  act  in  concert  with  the  constable  and  the  plaintiff^  being  aided 
and  assisted  by  them  in  removing  the  property  from  the  house 
as  soon  as  it  was  struck  off.    Neither  the  judgment  in  favor  of 
the  Reinors  against  Mrs.  Hildreth,  nor  the  execution  issued  upon 
it,  were  given  in  evidence  by  defendant 

On  these  facts  the  justice  gave  judgment  for  defendants,  and 
the  plaintiff  appealed.  * 

Palmer  <b  MaAdam,  for  the  appellant. 

James  Parker^  for  the  respondents. 

By  the  Court,  Hilton,  J. — This  action  was  brought  to  re- 
cover the  value  of  certain  household  furniture,  claimed  to  belong 
to  the  plaintiff,  wrongfully  taken  from  him  by  the  defendants, 
and  by  them  converted  to  their  use.  On  the  trial  it  appeared 
that  the  plaintiff's  ownership  was  derived  under  a  chattel  mort- 
gage of  the  property,  executed  to  him  by  Susan  S.  Hildreth, 
dated  June  20, 1857,  and  duly  filed  in  the  register's  office.  That 
the  debt  which  the  mortgage  was  given  to  secure  was  due  and 
unpaid,  and  the  property,  at  the  time  when  it  was  so  taken  by 
the  defendants,  was  in  the  possession  of  the  mortgagor  at  a 
boarding  house  kept  by  her  in  Bleecker  street  in  this  city.    The 
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defendants  showed  no  title  to  the  property,  and  in  no  way  justi 
fied  the  taking,  notwithstanding  which  the  justice  gave  judg 
raent  in  their  favor. 

It  would  seem,  however,  from  the  evidence  on  their  part,  that 
they  claimed  to  act  under  an  execution  against  the  mortgagor  ; 
but  no  judgment,  execution  or  levy  was  shown,  and  the  mort- 
gagor testified  that  she  never  was  served  with  a  summons  in  the 
suit,  and  that  she  never  saw  the  execution.  That  on  her  re- 
turning home,  about  the  first  of  February  last,  she  found  the 
defendant  J.  R.  Reid,  who  appears  to  be  a  constable,  selling  her 
furniture ;  and  the  other  defendants,  it  is  shown,  (except  one  of 
the  Reinors),  were  present,  either  assisting  in  or  urging  on  the 
sale,  or  removing  the  property. 

Although  there  was  no  direct  proof  of  the  fact,  yet  it  seems 
that  the  Reinors  were  the  plaintiffs  named  in  the  execution  under 
which  Reid  claimed  to  act,  and  who,  as  he  states,  gave  him  a  bond 
of  indemnity  to  "  go  and  selL" 

Upon  such  evidence  the  defendants  were  all  to  be  deemed 
trespassers  and  equally  liable,  and  on  what  ground  the  justice 
gave  judgment  in  their  favor  it  is  difficult  to  perceive.  He  like- 
wise erred  in  permitting  the  defendants  to  prove  the  existence 
of  the  execution  by  parol,  and  in  allowing  the  notice  of  sale, 
under  which  the  constable  claims  to  have  acted,  to  be  put  in  evi- 
dence. If  the  defendants  desired  to  impeach  the  plaintiff's  mort- 
gage, or  his  title  derived  under  it,  it  was  necessary  for  them  to 
show  some  right  in  themselves.  To  do  so  they  should  have 
produced  the  judgment  and  execution,  and  shown  a  levy  and 
sale  under  it.  Parker  v.  Walrod,  16  Wend.  514 ;  Earl  v.  Camp, 
id.  562 ;  Posson  v.  Brown,  11  John.  166.  This  was  not  done, 
und  the  exception  of  the  plaintiff  to  the  admission  of  this  proof 
was  well  taken,  and  the  evidence  should  have  been  rejected. 
1  Cowen's  Tr.  828,  (8d  ed.);  Totes  v.  St.  John,  12  Wend.  74 

In  conclusion,  I  may  add  that  it  is  quite  evident  that  the  de- 
fendants intended  to  evade  responsibility,  by  Reid,  the  consta- 
ible,  pretending  to  sell  "  only  the  right,  title  and  interest  of  the 
)  mortgagor  "  in  the  furniture,  while  the  other  defendants,  as  pur- 
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chasers  or  abettors  in  the  sale,  removed  the  goods,  or  counte- 
nanced others  in  their  removal.  But  the  trick  thus  attempted 
is  too  transparent,  and  will  not  screen  them ;  and  the  claim 
based  upon  it  should  not  have  had  any  weight  with  the  justice. 

The  evidence  clearly  shows  an  intent  of  the  parties  to  take 
and  sell  the  property.  The  Reinors  indemnified  the  constable 
Reid  to  sell  it,  who  took  with  him  a  horse  and  cart  for  the  pur- 
pose of  removing  it ;  and  Brown  was  a  purchaser  at  the  sale, 
and  took  or  removed  part  of  the  property,  with  a  full  knowl- 
edge of  the  trick  intended. 

That  individuals  should  connive  at  and  plan  such  proceedings 
is  matter  for  surprise  and  regret,  but  when  a  public  officer  not 
only  aids  and  assists,  but  acts  as  principal  in  attempting  such  an 
outrage  upon  the  rights  of  individuals,  he  deserves  our  unquali- 
fied condemnation. 

The  finding  of  the  justice  was  clearly  erroneous,  and  the  judg- 
ment should  be  reversed. 

Judgment  .reversed. 


Maky  Koenig  v.  Hiram  Nott.  . 

A  complaint  in  an  action  by  a  female  alleged  "that  the  defendant,  with  force  and 
arms,  ill  treated  and  made  an  assault  upon  her,  and  then  and  there  debauched  and 
carnally  knew  her."  Held,  upon  demurrer,  a  sufficient  averment  of  an  assault 
and  battery. 

A  female  upon  whom  a  rape  has  been  committed  may  maintain  an  action  for  the 
injury  sustained.    The  right  of  action  is  not  merged  in  the  felony. 

In  actions  brought  in  this  court,  it  is  not  necessary  to  show  affirmatively  by  the 
complaint,  that  the  court  has  jurisdiction  of  the  person  of  the  defendant,  or  of  ihe 
subject  matter  of  the  action.  If  such  an  objection  exists  it  must  be  presented  by 
demurrer  or  answer. 

Per  Hilton,  J.,  dissenting. — In  the  absence  of  the  material  averment  in  the  com- 
plaint, that  the  plaintiff  was  ravished  without  her  consent,  the  action  should  be 
considered  as  having  been  brought  for  seduction :  and  which  cannot  be  main- 
tained by  the  party  seduced. 

The  general  rule  in  the  construction  of  a  pleading— that  a  party  has  stated  Jus  case 
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in  the  best  way  which  it  is  capable  of  being  started— has  not  been  altered  by  the 
Code. 
The  Code,  by  requiring  pleadings  to  be  liberally  construed,  does  not  mean  that  sub- 
stantial averments  may  be  omitted,  and  the  omission  disregarded. 

Appeal  from  an  order  made  at  special  term,  overruling  a 
demurrer  to  the  complaint  The  complaint  alleged  "  that  on  the 
1st  day  of  September,  1857,  at  the  city  of  New  York,  the  plain- 
tiff was  employed  as  a  servant  in  the  family  of  the  defendant ; 
that  on  the  said  date,  at  said  city,  the  defendant,  with  force  and 
arms,  ill  treated  and  made  an  indecent  assault  upon  her,  the  said 
plaintiff  and  then  and  there  debauched  and  carnally  knew  her, 
the  said  plaintiff  whereby  she  (the  said  plaintiff)  became  preg- 
nant and  sick  with  child,  and  so  remained  and  continued  for  the 
space  of  nine  months  then  next  following — at  the  expiration  of 
which  time,  on  the  24th  day  of  May,  1868,  she,  the  said  plaintiff, 
was  delivered  of  a  child  of  which  she  was  pregnant  as  aforesaid ; 
that  in  consequence  of  said  indecent  assault  made  by  the  defend- 
ant on  the  plaintiff)  she  has  suffered  greatly  in  her  health,  and 
became  sick  and  disordered,  and  so  continued  for  the  space  of 
six  months,  during  all  which  time  she  suffered  great  pain,  and 
was  prevented  from  transacting  her  necessary  business  and  affairs, 
and  has  been  greatly  disturbed  in  her  peace  of  mind,  and  has 
been  otherwise  greatly  injured  to  her  damage  of  one  thousand 
dollars." 

The  defendant  demurred  on  the  following  grounds:  First, 
That  this  court  has  no  jurisdiction  of  the  person  of  the  defendant 
or  the  subject  of  the  action,  as  stated  in  the  complaint  Second, 
That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Judgment  having  been  ordered  for  the  defendant  on  the  de- 
murrer, the  plaintiff  appealed. 

Charka  Waters,  for  the  appellant 

L  This  complaint  is  not  for  a  seduction  or  loss  of  services,  but 
for  an  indecent  assault  and  battery,  made  on  the  plaintiff  by 
the  defendant,  of  which  it  is  "  a  concise  and  simple  statement," 
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as  required  by  the  Code  of  Procedure,  §  142,  subdivision  2, 
page  159. 

II.  The  right  of  action  of  any  person  injured  by  any  felony, 
shall  not  in  any>aase  be  merged  in  such  felony,  or  in  any  manner 
affected  thereby.  2  Bey.  Stat.  (4th  ed.)  688 ;  see  also  Sedgwick 
on  Damages,  497,  and  note  and  authorities  there  cited. 

III.  "  Where  the  violation  of  a  right  admits  of  both  a  civil 
and  criminal  remedy,  the  right  to  prosecute  the  one  is  not  merged 
in  the  other."  Code,  §  7,  p.  19 ;  see  also  Boardman  v.  Gore,  15 
Mass.  Rep.  886 ;  Bolen  v^ Alemnder,  6  Humph.  Rep.  483 ;  Bless- 
ingame  v.  Glover,  0  B.  ifcoto,  §8  5  Foster  v.  Commonwealth,  8 
Watts  &  Serg.  77 ;  Gross  V.  Guthrie,  2  Root  (Conn.)  90. 

Wessel  &  Smith,  for  the  respondent. 

I.  The  complaint  does  not  contain  &cts  sufficient  to  constitute 
a  cause  of  action ;  because,  1.  The  gist  of  the  action,  as  stated  in 
the  complaint,  is  the  debauching  the  plaintiff  and  getting  her 
with  child.  The  allegations  of  ill  treatment  and  indecent  assault 
are  mere  inducement  to  the  main  charge.  ShufeU  v*  Bowleg,  4 
Cow.  58 ;  Moran  v.  Dawes,  id.  412 ;  Bain  v.  Wyckoff,  8  Seld.  191. 

2.  This  action  can  only  be  maintained  by  a  parent,  master, 
guardian,  or  one  standing  in  loco  parentis,  for  loss  of  service,  and 
then,  in  order  to  maintain  the  action,  it  must  be  shown  that  there 
was  the  actual  or  constructive  relation  of  master  and  servant, 
and  the  master  must  show  that  he  has  the  right  to  the  services 
of  the  female  debauched.  8  Stephen's  Nk  P.  (ed.  1844)  2852 
and  cases ;  Bartley  v.  Ritchmeyer,  4  Com.  88,  48,  48,  and  cases. 

3.  But  the  seduced  cannot  support  the  action  in  her  own  name. 
Same  cases ;  Cowden  v.  Wright,  24  Wend.  429,  480 ;  Whitney  v. 
Hitchcock,  4  Den.  461-468* 

II.  As  to  the  alleged  indecent  assault,  the  plaintiff  cannot 
maintain  this  action ;  because,  1»  The  complaint  does  not  show 
that  even  a  technical  assault  was  committed.  2.  It  does  appear, 
however,  that  the  alleged  assault  was  committed  with  the  plain* 
tiff's  consent,  and  for  the  consequences  of  which  she  vrzsinpari 
delicto,  and  therefore  cannot  maintain  this  action. 
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III.  But  taking  the  allegations  in  the  complaint  as  true,  they 
amount  to  a  charge  of  rape,  which  is  a  felony.  And  where  the 
injury  sustained  amounts  to  a  felony,  the  civil  injury  is  merged 
in  the  criminal  offence,  and  no  action  can  be  sustained.  2  Ste- 
phens' N.  F.  1005,  and  cases  ;  Higgins  v.  Butcher,  Yelverton,  89, 
90,  and  cases. 

IV.  The  complaint  is  fatally  defective  in  not  stating  facts  to 
show  that  this  court  has  acquired  jurisdiction  oyer  the  person  of 
the  plaintiff,  or  the  subject  matter  of  the  action ;  because,  1.  The 
jurisdiction  of  this  court  is  limited  to  the  cases  mentioned  in  the 
statute  organizing  the  court.  They  have  jurisdiction  only  in 
such  cases,  and  all  facts  necessary  to  give  jurisdiction  must  be 
averred  in  the  complaint  Code  (Voorhies'  ed.  1855,)  §  9,  p.  21 ; 
id.  §  88,  p.  43  ;  Sheldon  Y.Wright,  1  Seld.  497,  611,  and  cases; 
Frees  v.  Ford,  2  id.  176,  and  cases ;  see  also,  in  connection,  Gage 
v.  Stewart,  4  J.  R  292 ;  Dakins  v.  Hudson,  6  Cow.  221 ;  Cleve- 
land v.  Rogers,  6  Wend.  488;  Lawton  v.  Frwin,  9  id.  233; 
People  v.  Koder,  7  Hill,  89,  and  cases ;  Orover  v.  Oould,  20  Wend. 
227.  2.  The  complaint  is,  therefore,  fatally  defective,  in  not 
averring  that  the  plaintiff  was  a  resident  of,  or  personally  served 
with  the  summons  within  the  city  and  county  of  New  York,  or 
within  the  jurisdiction  of  this  court  3.  This  objection  is  prop- 
erly and  sufficiently  raised  by  the  demurrer,  and  is  not  waived 
by  the  defendant  appearing  and  taking  the  objection.  Code, 
§§  144, 145,  146;  Belden  v.  K  Y.  &  H.  RR.  Co.,  15  Pr.  B.  17, 
and  cases;  Wilson  v.  The  Mayor,  Ac,  id.  500. 

Y.  The  grounds  of  demurrer  are  sufficiently  stated.  Code, 
§  144,  and  cases,  (ed.  1855). 

Daly,  First  Judge. — The  averment  in  the  complaint  is  not  of 
an  assault  merely,  but  of  a  battery  also.  The  plaintiff  avers  that 
the  defendant  with  force  and  arms  made  an  assault  upon  her,  and 
then  and  there  debauched  and  carnally  knew  her.  As  every  bat- 
tery includes  an  assault,  it  is  the  usage  in  pleading  to  aver  both, 
as  is  done  here.  (2  Chitty  PL  851,  6th  Am.  ed.)  The  ground 
of  action  in  this  complaint  is  the  debauching  and  carnally  know- 
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ing  the  plaintiff,  which  is  averred  to  have  been  done  by  force. 
The  vi  et  armis  clause  is  not  limited  to  the  averment  of  an  as* 
sault,  but  is  connected  by  the  copulative  with  what  follows,  and 
relates  equally  to  the  debauching  and  carnally  knowing  That 
this  is  an  averment  of  an  assault  and  battery,  does  not,  in  my 
opinion,  admit  of  a  doubt  A  battery,  which,  as  before  suggest- 
ed, always  includes  an  assault,  and  the  statement  of  which  in 
pleading  is  always  accompanied  by  an  averment  of  an  assault, 
is  any  unlawful  touching  of  the  person  of  another,  the  degree  of 
violence  being  immaterial ;  nor  is  it  essential  that  the  act  should 
have  been  willfully  done,  as  it  will  suffice  if  the  facts  relied 
upon  show  either  that  the  defendant  was  in  fault,  or  that  the  act 
was  unlawful;  (see  cases  collected  in  2  Greenleaf's  Ev.  §§  84, 
85 ;  1  Saund.  PL  &  Ev.  141,  6th  Am.  ed.) ;  and  certainly  the 
averment  here,  that  the  defendant  by  force  debauched  and  car- 
nally knew  the  plaintiff,  is  a  battery  within  this  definition. 

The  doubt  in  respect  to  this  complaint  has  arisen,  I  apprehend, 
from  the  pleaders  employing  the  form  of  averment,  "  assaulted, 
debauched  and  carnally  knew,"  which  was  usual  in  actions  of 
trespass  vi  et  armis,  brought  by  a  father  for  the  seduction  of  his 
daughter,  or  by  a  husband  for  a  criminal  conversation  with  his 
wife.  Thus,  in  Woodward  v.  Walton,  (1  Bos.  &  Pul.  K  S.  477), 
which  was  an  action  of  trespass,  the  averment  was,  that  the  de- 
fendant, with  force  and  arms,  assaulted,  debauched  and  carnally 
knew  the  plaintiff's  daughter;  and  in  Rigaui  v.  Qallisard  (7 
Mod.  80,)  die  court  say,  "  if  a  man  find  another  man  in  bed  with 
bis  wife,  he  may  have  an  assault -and  battery  against  him." 
Thus,  in  the  forms  in  Chitty,  for  action  of  trespass  vi  et  armis 
for  criminal  conversation  or  seducing  a  daughter,  the  averment 
is  always,  assaulted,  debauched  and  carnally  knew,  (2  Chitty 's  PL 
856,  6th  Am.  ed.),  and  to  the  same  effect  are  numerous  authori- 
ties. Mac/adzen  v.  Olivant,  6  East.  387 ;  Bennett  v.  OlcoU,  2  T. 
R.  166 ;  Bac.  Abr.,  Marriage,  E.  2.  Although  in  such  actions  the 
injury  is  to  the  relative  rights  of  the  father  or  husband,  yet  as  he 
is  not  supposed  to  assent  to  the  act,  it  is  regarded  as  done  forci- 
bly  as  against  him,  and  for  damages  sustained  by  him  per  quod, 
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serviiium  amiait,  or  per  quod  consortium  ammt,  trespass  vi  ci  armis, 
was  considered  a  proper  form  of  action. 

Lord  Holt  is  reported  to  have  said,  in  Russell  v.  Corne,  (2  LgL 
Kay.  1032  ;  1  Selk.  119),  that  a  man  could  not  maintain  an  action 
against  another,  for  assaulting  his  daughter  and  getting  her  with 
child,  unless  there  bad  been  an  unlawful  entry  into  the  plaintiff's 
premises,  in  which  case  the  assault  upon  the  daughter  would  be 
an  aggravation  ;  but  the  accuracy  of  Lord  Raymond's  recollec- 
tion of  what  was  said  by  IIolt,  was  doubted  in  Woodward  v.  Wal- 
ton)  (supra),  and  the  law  was  held  to  be  otherwise,  upon  the  au* 
thority  of  an  earlier  case  than  the  one  in  Raymond,  (Ouy  v.  Liver- 
sey,  Cro.  Jac.  601 ;  2  Roll.  R.  51),  which  was  an  action  of  as- 
sault and  battery,  in  which  the  plaintiff  recovered  for  a  battery 
inflicted  by  the  defendant  upon  him,  and  also  for  the  loss  of  the 
service  and  companionship  of  his  wife,  who  went  with  the  de- 
fendant and  lived  with  him  in  a  suspicious  manner;  and  Cholm- 
ley's  Case,  cited  in  the  foregoing,  where  a  man  brought  an  action 
for  the  battery  of  his  wife,  and  recovered  for  the  injury  to  him 
thereby.  A  man  might,  therefore,  bring  trespass  vi  et  armis  for 
the  seduction  of  his  wife,  daughter  or  servant,  or  for  an  assault 
and  battery  upon  them,  and  henoe  the  averment  of  assaulted,  de- 
bauched and  carnally  knew,  in  all  the  forms— for  whether  the 
carnal  knowledge  was  with  or  against  the  will  of  the  wife  or 
daughter,  the  action  was  equally  maintainable.  No  forms  appear 
in  a  case  like  the  one  now  before  us,  because  for  seduction  the 
women  had  no  cause  of  action,  (Hamilton  v.  Lomax,  26  Barb. 
615),  and  if  a  carnal  knowledge  of  her  person  was  obtained 
against  her  will,  it  was  a  rape,  and  the  civil  action  was  merged  in 
the  felony.  Our  statute  has  changed  the  law  in  this  respect,  (8  R 
S.  5S9,  5th  ed.),  and  a  woman,  upon  whom  a  rape  has  been  com- 
mitted, may  maintain  an  action  for  the  personal  injury,  and  in 
stating  her  oause  of  action,  it  is  sufficient  if  her  complaint  con- 
forms to  what  was  essential  in  the  way  of  averment  in  actions  of 
trespass  for  injuries  to  the  person. 

The  averment  of  the  plaintiff  here  is  that  the  defendant  made 
an  indecent  assault  upon  her,  and  then  and  there  debauched  and 


NEW  YORK— APRIL,  1859.  829 

Koenig  v.  Nott. 

carnally  knew  her.  It  has  been  shown,  from  the  cases  cited, 
that  upon  the  averment,  assaulted,  debauched  and  carnally  knew, 
a  father  or  husband  might  bring  an  actum  for  the  injury  done  to 
him  by  an  assault  and  battery  upon  the  person  of  his  wife  or 
daughter ;  and  if  that  form  of  averment  would  be  sufficient  in 
an  action  by  him  for  the  injury  done  to  his  relative  right,  it 
would  be  equally  so  in  an  action  by  the  daughter  for  the  direct 
injury  done  to  her.  It  is  an  averment  of  an  injury  to  the  person, 
unlawfully  inflicted,  by  force,  and  sufficiently  describes  the  act 
that  caused  the  injury  whoever  brings  the  action. 

The  demurrer  in  this  case  was  interposed  and  sustained  by  the 
judge  at  the  special  term,  upon  the  assumption  that  the  words, 
made  an  indecent  assault,  and  then  and  there  debauched  and 
carnally  knew,  imported  nothing  more  than  the  seduction  of  the 
plaintiff,  for  which  she  could  maintain  no  action.  I  have  al- 
ready pointed  out  the  mistake  that  the  party  demurring  has  fal- 
len into,  as  I  suppose,  from  finding  these  words  exclusively  used 
heretofore  in  actions  for  seducing  a  daughter  or  a  wife,  and  in- 
ferring  thereby  that  they  amounted  to  nothing  more  than  an 
averment  of  seduction.  And  I  also  apprehend  that  he  has  not 
entirely  comprehended  the  full  extent  of  the  meaning  of  the  word 
"  debauched,"  which  the  plaintiff  has  used  ns  descriptive  of  the 
act  or  injury  done  to  her,  and  which,  in  our  ordinary  dictionaries, 
is  defined  u  entioed,  led  astray,  vitiated  or  corrupted ;"  but  which, 
especially  when  used  as  a  legal  word,  has  a  more  extended  sig- 
nification. The  verb  "  to  debauch"  is  a  word  of  French  origin, 
compounded  of  the  preposition  "de"from,  and  "bauche"  an  old 
Armorican  word  in  use  in  Brittany,  meaning  shop,  and  signify- 
ing, in  its  compound  sense,  to  entice  or  draw  one  away  from  his 
work,  employment,  or  duty.  Lunier,  Dictumairie  des  Sciences  et 
des  Arts,  Paris,  1805.  It  is  in  this  sense  of  enticing  and  cor- 
rupting that  it  came  into  use  in  our  language,  as  will  be  found 
by  a  reference  to  one  of  the  earliest  authorities  for  the  meaning 
of  English  words,  (Phillips'  New  World  of  Words,  1696,)  where 
it  is  defined  "  to  corrupt  one's  manners,  to  make  lewd,  to  mar  or 
spoil ;"  a  sense  in  which  it  had  been  previously  used  by  Ben 
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Jonson  and  by  Shakspeare.  Bailey,  in  his  Dictionary,  some 
twenty  yean  after,  adds  further,  "to  seduce  and  vitiate  a  woman." 
As  applied  to  a  woman,  the  word,  as  thus  defined,  meant  merely 
seduction.  But  in  the  folio  edition  of  Bailey  (by  Scott,  1756), 
the  meaning  of  the  word  was  extended  u  to  seduce  and  violate  a 
woman,"  It  is  in  this  twofold  sense  that  it  is  used  in  the  law 
forms,  and  which  it  has  now  fully  acquired  as  a  general  word. 
McKenzie,  in  his  English  Synonyms,  (London,  1854),  defines  it  to 
"ravish,  deflower,  violate;'1  and  it  is  used  in  Worcester's  Diction* 
ary  (Boston,  1847),  as  an  appropriate  definition  for  the  word  "con- 
stuprate,"  from  the  Latin  constupro,  meaning  to  violate.  There  is 
authority,  therefore,  in  the  legal  forms  and  in  the  lexicographers, 
for  the  use  of  the  word  in  the  sense  in  which  the  plaintiff  has 
employed  it  But  the  complaint  would  be  good  even  without 
this  word.  The  words  assaulted,  and  then  and  there  carnally 
knew,  are  sufficient.  In  Tullidgt  v.  Wade,  (8  Wils.  18),  which 
was  an  action  of  trespass,  the  averment  was  simply  that  the  de- 
fendant, with  force  and  arms,  made  an  assault  upon  the  plain- 
tiff's daughter,  and  got  her  with  child.  Here  there  was  nothing 
imputing  seduction — no  word  capable  of  that  signification — yet 
the  sufficiency  of  the  averment  U  sustain  an  action  of  trespass 
was  not  questioned ;  a  case  in  respect  to  which  Sir  James  Mans- 
field remarked,  in  Woodward  v.  Walton,  (supra),  that  there  was 
no  doubt  that  "  every  objection  would  have  been  made  to  the 
form  of  the  declaration  which  could  avail  the  defendant."  For 
these  reasons,  I  think  the  demurrer  to  the  complaint  was  not 
well  taken. 

Brady,  J. — The  complaint  in  this  case  is,  in  form,  the  state* 
ment  of  a  rape  committed  upon  the  plaintiff  by  the  defendant, 
and  one  of  the  questions  piesented  by  the  appeal  is,  whether  for 
such  violence  the  party  aggrieved  can  maintain  an  action  to  re* 
cover  damages.  In  England,  the  civil  right  to  sue  for  injuries 
occasioned  by  a  felony  was  not  merged  or  destroyed,  but  sus- 
pended until  conviction  or  acquittal.  It  is  there  said  to  be  the 
duty  of  the  party  injured  to  bring  the  offender  to  justice,  or  to 
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make  some  effort  thereto,  and  that  until  that  duty  is  performed, 
he  cannot  maintain  an  action.  2  Black.  Com.  (Book  4,  page  ) 
ed.  1886,  note  8.  Blackstone,  in  the  text,  places  the  doctrine 
upon  the  ground  that,  "as  the  public  crime  is  not  otherwise 
avenged  than  by  forfeiture  of  life  and  property,  it  is  impossible 
afterwards  to  make  any  reparation  for  the  private  wrong,  which 
can  only  be  had  from  the  body  or  goods  of  the  aggressor." 
The  rule  will  also  be  found  stated  in  Sedgwick  on  Dam- 
ages, page  471,  (2d  ed.),  with  a  reference  to  cases,  showing  that 
it  has  not  prevailed  in  this  country.  It  does  not  now  prevail  in 
this  state,  and  I  have  not  been  successful  in  finding  any  case  in 
which  it  was  ever  enforced.  The  statute  is  express  on  the  sub- 
ject The  right  of  action  of  any  person  injured  by  any  felony 
shall  not,  in  any  case,  be  merged  in  such  felony,  or  be  in  any 
manner  affected  (Jureby.    2  Bev.  Stat  568,  (6th  ed.) 

This  statute  has  removed  any  impediments  that  may  have  ex- 
isted by  the  common  law,  and,  therefore,  for  the  assault  and  bat- 
tery committed  by  the  defendant,  the  plaintiff  has  a  right  of 
action  which  may  be  enforced,  and  on  the  trial  of  which  she 
could  prove,  in  aggravation  of  damages,  the  consequences  of 
that  assault  The  gist  of  the  action,  however,  is  force  and  vio- 
lence. If  the  plaintiff  consented  to  the  debauchery  she  cannot 
recover,  and  it  should  appear  by  the  complaint  that  such  was 
not  the  case.  The  Code  requires  a  plain  aud  concise  statement 
of  the  facts  constituting  the  cause  of  action,  and  provides  that 
the  sufficiency  of  a  pleading  shall  be  determined  by  the  rules 
therein  prescribed.  Sections  140,  141.  The  plaintiff  in  the 
statement  of  the  violence  committed  by  the  defendant,  charges 
that  the  defendant,  "  with  force  and  arms  ill  treated,  and  an  in- 
decent assault  made  upon  her,  and  then  and  there  debauched 
and  carnally  knew  her,  whereby  she  became,"  Ac.  Uhder  the 
former  system  of  pleading,  when  it  was  material  to  rely  upon 
actual  force,  as  in  the  case  of  a  forcible  entry,  the  words  manu 
forti,  or  "  with  strong  hand,*'  should  be  adopted ;  but  in  other 
cases  vi  el  armis,  "  or  with  force  and  arms,"  were  sufficient  1 
Chitty's  PL  143,  (6th  Am.  ed.)    And  in  actions  of  assault  and 
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battery,  the  declaration  charged  that  the  defendant,  on  a  certain 
day  and  place,  assaulted  the  plaintiff,  and  then  proceeded  to 
state  the  grievance  according  to  the  facts.  See  2  Chitty's  PL, 
(ed.  supra,)  pages  848,  849.  The  complaint  herein,  in  adopting 
the  phraseology  of  the  old  forms,  has  departed  from  the  rales 
which  the  legislators  has  established ;  bat  the  facts  embraced  in 
the  complaint,  though  improperly  stated  according  to  the  exist- 
ing provisions,  are,  nevertheless,  sufficient  to  constitute  a  cause 
of  action.  If  the  defendant,  with  force,  ill  treated  the  plaintiff, 
and  made  an  indecent  assault  upon  her,  and  with  force  debauched 
her,  upon  the  conclusions  herein  expressed  a  cause  of  action  ex- 
ists, and  though  to  the  form  of  stating  it  there  may  be  an  objec 
tion,  that  objection  is  not  the  subject  of  demurrer.  Code,  §  144 
The  remedy,  if  any,  is  by  motion  to  make  the  complaint  more 
definite  and  certain.    Code,  §  160. 

The  remaining  question  is  embraced  in  the  proposition,  that 
the  complaint  is  fhtally  defective  in  not  stating  that  this  court  has 
acquired  jurisdiction  over  the  person  of  the  plaintiff  or  the  subject 
matter  of  the  action,  and  this  objection  is  predicated  of  the  fact 
that  it  does  not  appear  that  the  defendant  was  a  resident  of,  or 
personally  served  with  prooess  within  the  city  and  county  of  New 
Xork,  or  within  the  jurisdiction  of  this  court.  The  answer  to  this 
proposition  is  simple.  The  defendant  may  demur  to  the  complaint 
when  it  shall  appear  upon  the  ftce  thereof  that  the  court  has  no 
jurisdiction  of  the  defendant,  or  the  subject  of  the  action.  Code, 
§  144.  And  when  that  does  not  appear  upon  the  face  of  the 
complaint,  the  objection  may  be  taken  by  answer.  Code,  §  147. 
It  does  not  appear,  upon  the  face  of  the  complaint,  either  that  the 
court  has  no  jurisdiction  of  the  defendant,  or  of  the  subject 
matter  of  the  action,  and  therefore  the  cause  of  demurrer  does 
not  exist  If  the  court,  in  feet,  has  no  such  jurisdiction,  the  de- 
fendant must  set  it  up  by  answer,  and  his  demurrer  upon  that 
ground  feils. 

I  think  the  judgment  of  the  special  term  should  be  reversed* 

Hiltoh,  J.,  (dissenting). — The  complaint  alleges  that  on  Sep- 


NEW  YORK— APBIL,  1859.  888 

*  

Koenig  v.  Not*. 

tember  1, 1857,  at  New  York  city,  the  plaintiff  was  employed  as 
a  servant  in  the  defendant's  family,  and  on  that  day  the  defend- 
ant, "  with  force  and  arms,"  ill  treated  and  an  indecent  assault 
made  upon  her,  and  then  and  there  debauched  and  carnally  knew 
her,  whereby  she  became  pregnant  and  sick  with  child,  and  so 
remained  for  nine  months  thereafter,  at  the  expiration  of  which 
time  she  was  delivered  of  the  child.  Thdt  ia  consequence  of 
such  indecent  assault  she  has  suffered  greatly  in  her  health,  be* 
came  sick  and  disordered,  and  so  continued  for  sis  months,  suf- 
fering great  pain ;  was  prevented  from  attending  to  her  business, 
and  has  been  greatly  disturbed  in  her  peace  of  mind,  and  other- 
wise greatly  injured,  to  her  damage  $1,000,  for  which  judgment 
is  demanded. 

The  defendant  demurs  upon  two  grounds :  1st  That  this 
court  has  no  jurisdiction  of  the  person  of  the  defendant,  or  the 
subject  of  the  action.  2d.  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

For  the  reasons  stated  by  Judge  Brady,  I  am  of  opinion  that 
the  first  ground  of  demurrer  is  untenable ;  but  I  do  not  concur 
with  him  in  his  conclusion  that  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action. 

It  is  a  general  rule,  in  the  construction  of  a  pleading,  that  the 
court  must  assume  that  the  party  has  stated  his  case  in  the  best 
way  in  which  it  is  capable  of  being  stated,  and  this  rule  has  not 
been  altered  by  the  Code,  (sec.  159),  which  requires  pleadings  to 
be  liberally  construed,  with  a  view  to  substantial  justice  between 
the  parties.  Liberally,  as  here  used,  means  that  i£  from  the 
whole  pleading,  it  can  be  seen  that  a  party  has  a  cause  of  action 
or  defence,  he  shall  not  be  deprived  of  it  because  he  has  stated 
it  in  an  improper  or  informal  manner ;  but  it  does  not  mean  that 
substantial  averments  may  be  omitted,  and  the  omission  disre- 
garded. 

It  is  claimed  by  the  plaintiff  that  the  complaint  shows,  as  a 
cause  of  action,  an  indecent  assault  and  battery  committed  by  the 
defendant  on  her,  whereby  she  was  injured  and  sustak 
age.    An  action  of  this  nature  is  so  easily  stated- 
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such  simple  facts— that  there  should  be  no  difficulty  in  deter- 
mining whether  the  allegations  in  the  complaint  are  such  as,  lib- 
erally construed,  show  that  such  a  cause  of  action  really  exists. 

To  my  mind,  the  complaint  does  not  show  such  a  cause  of 
action.  It  does  not,  in  terms,  allege  that  a  rape  was  committed 
upon  her,  and  a  felony  of  such  a  nature  should  not  be  presumed 
in  the  absence  of  the  material  averment,  that  the  intercourse  was 
a  ravishment,  to  which  she  in  nowise  consented.  Nor  can  we 
infer  from  it  that  the  defendant  committed  an  assault  andbaUery 
upon  her,  as  the  legal  signification  of  the  language  used  is,  that  he 
threatened  her  without  touching  her  person,  and  it  is  not  stated 
that  by  the  threatening  she  was  in  any  degree  put  in  bodily  fear. 

Upon  the  most  liberal  construction  of  the  complaint,  this 
should,  in  my  opinion,  be  considered  as  an  action  brought  for 
debauching  and  seducing  the  plaintiff,  and  as  it  is  conceded  that 
an  action  of  such  a  nature  cannot  be  maintained  by  the  party 
seduced,  {Barclay  v.  Richmeyer,  4  Comst  48 ;  Whitney  v.  Hitch- 
cock,  4  Denio,  461),  I  am  of  opinion  that  the  order  appealed 
from  sustaining  the  demurrer  should  be  affirmed* 

Order  appealed  from  reversed 


Fhancis  Wood  v.  Norhan  Kelly. 

Where  a  party  has,  in  good  faith,  taken  an  appeal  from  a  judgment  of  the  Marine  or 
a  district  court,  and  through  mistake  has  omitted  to  conform  his  proceedings  to 
the  requirements  of  the  Code,  this  court  may  permit  such  amendments  to  be  sup- 
plied as  will  make  the  appeal  effectual. 

The  authority  to  do  this  is  distinctly  given  by  the  Code,  and  extends  even  to  per- 
mitting the  notice  of  appeal  to  be  amended,  by  inserting  In  it  the  grounds  of 
appeal 

The  various  provisions  of  law  respecting  amendments  of  proceedings  upon  appeals 
from  inferior  oourts,  reviewed  and  explained. 

The  case  of  The  People  v.  Eldridge  (I  Howard  P.  R.  108)  disapproved. 

The  former  jurisdiction  of  the  Superior  Court,  on  appeals  from  the  Marine  and  jus- 
tices' courts,  having  passed  to  this  court,  all  its  powers  as  an  appellate  tribunal 
passed  with  such  transfer  of  jurisdiction. 
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This  court  possesses  all  the  powers  and  jurisdiction  of  county  courts  throughout  the 
state. 

Appeal  from  an  order  of  the  special  term,  upon  a  motion  to 
dismiss  an  appeal  from  a  district  court.  The  plaintiff  having  re- 
covered a  judgment  in  the  First  District  Court  against  the  defend- 
ant, the  latter  appealed  to  the  general  term  of  this  court  The  un- 
dertaking for  costs  filed  by  him  was,  however,  drawn  in  the  form 
usual  in  appeals  from  the  special  to  the  general  term  of  the  Su- 
preme Court*  and  was  not  drawn  in  compliance  with  section  854 
of  the  Code.  The  plaintiff  moved  to  dismiss  the  appeal  on  the 
ground  of  this  defect  in  the  security.  The  judge  at  special  term 
granted  the  motion,  with  $10  costs,  unless  the  appellant  within 
five  days  filed  and  served  an  undertaking  in  the  form  required  by 
statute  on  appeals  from  the  district  courts,  and  pay  the  costs  of 
the  motion.  The  defendant,  within  the  time  prescribed,  filed  the 
proper  undertaking  and  paid  the  costs.  The  plaintiff  appealed 
from  the  order,  contending  that  the  court  had  no  power  to  allow 
the  filing  of  a  new  bond,  and  that  an  order  dismissing  the  appeal 
absolutely  Bhould  have  been  made. 

J.  W.  Culver,  for  the  appellant 

Wakeman  &  Lotting,  for  respondent 

By  the  Court,  Daly,  First  Judge. — Of  the  power  of  this  court 
to  allow  an  amendment,  or  to  allow  something  to  be  supplied 
which  has  been  omitted  by  mistake,  where  a  party  has,  in  good 
faith,  given  notice  of  appeal  from  a  judgment  of  the  Marine  or 
district  courts,  so  as  to  conform  the  proceeding  to  the  require- 
ments of  the  Code,  we  have  never  entertained  any  doubt  We 
have  even  allowed  the  notice  to  be  amended  by  inserting  the 
grounds  of  appeal.  See  case  referred  to  in  Irwin  v.  Moore,  (18 
How.  410),  decided  at  the  general  term,  in  July,  1856.  The  au- 
thority to  do  so,  on  such  terms  as  may  be  just,  is  distinctly  confer 
red  in  the  general  provisions  respecting  appeals  (§  827,)  where  the 
party  has,  in  good  faith,  given  notice  of  appeal,  but  omitted  through 
mistake  to  do  some  other  act  necessary  to  perfect  the  appeal. 
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Wright  akd  James  W.  Gillies  v.  Joseph  Crawford. 

The  provisions  of  the  Two  Thirds  Act  (3  R.  8.,  5  ed.,  93,  sec  t,)  which  require  the 
petition  of  the  insolvent  to  the  judge,  to  be  accompanied  by  the  affidavit  of  each 
petitioning  creditor,  stating  the  nature  of  his  demand,  with  the  general  ground 
and  consideration  of  sach  indebtedness,  is  not  complied  with  by  an  affidavit  merely 
stating  a  sum  to  be  justly  due  from  the  insolvent  for  two  promissory  notes,  given 
lor  an  amount  specified. 

And  where  the  affidavit  of  one  of  the  petitioning  creditors,  whose  demand  was 
necessary  to  be  included  to  make  up  the  required  two  thirds  in  amount  of  all  the 
debts  owing  by  the  insolvent,  gave  no  other  statement  of  indebtedness ;  Add, 
that  the  judge  to  whom  the  petition  was  presented  acquired  no  jurisdiction  to 
proceed  under  the  act,  and  the  discharge  granted  by  him  was  void. 

Aattta*  that  if  the  insolvent,  in  his  petition,  or  the  petitioning  creditor  fails  to  set 
forth  the  consideration  of  the  indebtedness,  the  omission,  in  either  case,  1b  subject 
to  the  same  rule  of  law ;  and  the  judge  to  whom  the  petition  may  be  presented 
wfll  acquire  no  jurisdiction  to  proceed  under  the  act  referred  to. 

Appeal  from  a  judgment  of  the  District  Court  for  the  sixth 
(Rstrict  The  defendant  set  up,  as  a  defence  to  the  action,  a  dis- 
charge under  the  Two  Thirds  Act ;  the  justice  held  the  defence 
established,  and  gave  judgment  in  his  fevor.  The  plaintiff  ap- 
pealed. The  grounds  of  objection  to  the  discharge  are  folly 
stated  in  the  opinion.  It  should,  perhaps,  be  mentioned,  in  ad- 
dition to  the  fects  there  stated,  that  it  appeared  by  the  proceed- 
ings to  obtain  the  discharge,  that  the  defendant's  whole  indebt- 
edness was  over  $40,000,  and  there  were  petitioning  creditors  to 
the  amount  of  $28,000.  The  notes  held  by  William  Crawford, 
who  was  one  of  those  petitioning,  amounted  to  $4,500 ;  so  that, 
excluding  his  claim,  the  two  thirds  in  amount  of  the  creditors 
did  not  join  in  the  defendant's  petition. 

Luther  R.  Marsh  and  Stephen  B.  Brogue,  for  the  appellant 

I.  The  discharge  is  void,  because  William  Crawford,  one  of 

;the  petitioning  creditors,  did  not  specify  what  his  claim  was  for) 

but  merely  said  that  he  held  two  notes.     uThe  affidavit  of  the 

petitioning  creditor  shall  state  {among  other  things)  the  nature 
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of  the  demand,  and  whether  arising  on  any  written  security  or 
otherwise,  with  the  general  ground  and  consideration  of  such  in* 
debtednesa"  2  R,  S.,  p.  199,  §  7 ;  Matter  of  Cook,  15  J.  B.  188  j 
Dupuy  y.  /Skrart,  8  Wend.  185, 844.  A  specification  that  a  debt 
is  due  on  a  promissory  note,  without  setting  forth  the  considera- 
tion, thereof;  is  insufficient.    SlideU  v.  Orea}  1  Wend.  156. 

II.  Crawford's  whole  indebtedness  amounted  to  oyer  $40,000, 
.ibout  $28,000  petitioned;  deduct  $4,500,  the  two  notes  held  by 
William  Crawford,  and  it  will  leave  only  $28,500  as  petitioning 
—not  two  thirds  of  his  indebtedness, 

III.  The  affidavit  of  the  publication  of  the  notice  to  creditors 
in  a  New  York  paper,  should  hare  been  made  by  some,  one  con* 
nected  with  the  paper.    2  R  S.,  p.  648,  §  69. 

IV.  The  affidavit  of  service  of  notices  on  creditors,  should 
have  been  sworn  to  before  the  officer  who  granted  the  discharge. 
Stanton  v.  EUis,  16  Barb.  819 ;  2  Abbott*  178 ;  2  Kernan,  577. 

C.  Patterson,  for  the  respondent. 

By  the  Court,  Brady,  J. — The  defendant  pleaded  and  proved 
a  discharge  from  his  debts,  granted  by  the  Hon.  Mubbay  How- 
man,  one  of  the  justices  of  the  Superior  Court  of  this  city,  on 
his  application,  accompanied,  by  that  of  his  creditors.  The 
plaintifls  then  produced,  proved  and  put  in  evidence  the  papers 
on  file  in  the  office  of  the  clerk  of  this  county  relative  to  the 
discharge,  and  interposed  several  objections  affecting  the  validity 
of  the  discharge.  One  of  these  objections  was  that  the  affidavit 
of  William  Crawford,  one  of  the  petitioning  creditors,  did  not 
state  the  nature  of  the  demand,  with  the  general  ground  and 
consideration  of  the  indebtedness.  The  dbjedtfon  is  lata!.  The 
affidavit  of  Crawford  states  that  the  sum  annexed  to  his  name  is 
justly  due  to  him  from  the  insolvent^  for  two  promissory  notes,, 
one  of  $2,000,  and  one  of  $2,650.01.  The  statute  requires  the 
petitioner  to  annex  to,  and  deliver  with  his  petition,  a  fall  and 
true  account  of  all  his  creditors ;  and,  among  other  things,  the- 
true  cause  and  consideration  of  his  indebtedness!  in  each  case,  and 
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the  place  where  such  indebtedness  accrued  2  R.  S.  200,  §  8, 
(4th  edition.)  And  by  the  7th  section  of  the  same  statute  it  is 
provided  that  every  such  petition  shall  be  accompanied  by  an 
affidavit  of  each  petitioning  creditor,  which  shall  state,  among 
other  things,  "  the  nature  of  the  demand,  and  whether  arising  on 
any  written  security,  or  otherwise,  with  the  general  ground  and 
consideration  of  such  indebtedness."  The  affidavit  of  Crawford 
does  not  conform  to  this  provision,  and  Justice  Hoffman  never 
acquired  jurisdiction.  Something  more  should  be  stated  than 
that  the  debt  was  due  on  a  note, — Per  Savage,  Ch.  J.  SUdell 
v.  McOrea,  1  Wendell,  156.  See  also  In  the  matter  of  Cook,  15 
John.  Rep.  183 ;  McNavr  v.  Gilbert,  8  Wendell,  844 ;  Stanton  v. 
Ellis,  2  Kernan,  575. 

The  statute  requires,  as  we  have  seen,  that  the  petitioner  and 
petitioning  creditor  should  set  forth  the  consideration  of  the  in- 
debtedness ;  and  the  omission  in  either  case  is  subject  to  the 
same  rule  of  law.  It  may  be  said,  perhaps,  and  with  much  pro- 
priety, that  greater  strictness  should  be  required  of  the  creditor 
in  the  statement  referred  to,  to  prevent  frauds  that  might  other- 
wise be  consummated.  It  is  not  necessary,  however,  to  assign 
any  reasons  to  show  the  utility  of  this  view.  It  is  enough  that 
the  statute  has  declared  that  a  thing  must  be  done  which  has 
not  been  done,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 


Michael  EL  and  Daniel  Cashnan  v.  Aaron  H.  Beak. 

In  an  action  for  goods  sold  and  delivered  at  a  specified  date,  the  defendant  ap 
peared,  but  before  trial  paid  the  demand  sued  for,  and  thereupon  the  suit  was 
discontinued.  Subsequently  the  plaintiff  brought  an  action  against  him  upon  a 
demand  of  the  same  general  nature,  existing  at  the  time  the  first  suit  was  com 
menoed.    Bdd, 

I.  That  there  was  no  recovery  in  the  first  action,  which,  in  any  case,  would  be  a 
bar  to  another  suit 
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H  The  demands,  having  arisen  oat  of  separate  galea,  at  different  dates,  and  upon 

specifled  credits,  constituted  independent  causes  of  action. 
To  constitute  a  "recovery"  which  would  be  available,  by  way  of  defence,  as  a  bar 

to  another  action  for  the  same  cause,  it  should  be  obtained  by  the  judgment  of  a 

court  or  other  competent  tribunal. 

Appeal  by  defendant  from  a  judgment  of  the  District  Court 
for  the  sixth  district.  The  action  was  brought  to  recover  for  a 
quarter  cask  of  brandy,  sold  by  the  plaintiffs  to  the  defendant 
on  August  26, 1857,  on  a  credit  of  six  months.  There  had  been 
a  prior  sale  of  brandy  by  the  plaintiffs  to  defendant,  to  recover 
for  which  plaintiffs  had  brought  a  former  suit  That  suit  was, 
however,  not  commenced  until  after  the  expiration  of  the  credit 
given  on  the  sale  embraced  in  this  action.  The  defendant  paid 
the  amount  claimed,  and  now  pleaded  the  former  suit  and  pay- 
ment)  in  defence  to  this  action.  The  justice  rendered  judgment 
for  the  plaintiffs,  and  defendant  appealed.  Other  details  are 
given  in  the  opinion. 

BurriUf  Davison  &  Burritt,  for  the  appellant 
Thomas  &  Stewart,  for  the  respondents. 

By  the  Court,  Hilton,  J.— The  defendant,  on  this  appeal, 
asks  the  application  of  the  familiar  rale  of  law,  that  a  party  who 
sues  and  recovers  for  a  portion  of  an  entire  demand,  shall  be 
barred  of  the  residue ;  and,  as  the  case  has  been  rested  upon  this 
single  proposition,  it  is  only  necessary  to  show  its  inapplicability 
here,  to  determine  the  appeal  taken. 

1st  It  appears  that  no  judgment  whatever  was  rendered  in 
the  action  first  brought,  the  alleged  recovery  in  which  is  set  up 
in  the  answer  as  a  bar  to  the  present  suit  The  evidence  shows 
that  an  action  was  commenced  to  recover  the  price  of  a  quantity 
of  brandy  sold  and  delivered  at  a  specified  time,  that  the  defend- 
ant appeared,  but  before  trial  paid  the  amount  claimed,  and 
thereupon  the  suit  was  discontinued.  This  was  not  a  "  recov- 
ery "  which,  in  any  case,  would  be  available  as  a  bar  to  another 
suit    No  money  was  obtained  by  the  judgment  of  a  court,  and 
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payment  of  the  amount  claimed  under  such  circumstances  am- 
ply went  towards  extinguishing  so  much  of  the  plaintiff's  dfe- 

2d.  The  two  suits  related  to  separate  demands  or  transactions. 
Each  arose  out  of  a  sale  of  a  distinct  quantity  of  brandy  upon  a 
specified  credit  of  six  months,  expiring  at  different  periods.  In 
the  language  of  &TR0KO,  J.,  in  Seeor  v.  Sturges,  16  N.  Y.  Bep. 
(2  Smith,)  548,  u  a  plainer  case  of  distinct,  independent  causes 
of  action,  could  hardly  be  presented." 

Judgment  affirmed. 


SOWS  Of.  GOTIBBXEGER  V.  JOHK  BaXTWAY. 

Where  a  guaranty  of  the  payment  of  rent,  to  grow  due  upon  a  lease,  is  expressed  to 
be  "  in  consideration  of  the  letting,"  it  will  be  intended,  for  the  purpose  of  giving 
a  consideration  to  the  guarantee,  if  nothing  to  the  contrary  is  shown,  that  the  land- 
lord agreed  to  let,  in  consideratkm  of  the  promise  of  the  surety;  and  thfc,  not- 
withstanding the  guaranty  bears  date  after  the  lease. 

After  the  execution  of  a  lease  by  the  lessee,  and  of  a  written  guaranty  of  the  fer- 
ment of  rent  by  a  surety,  the  lessee  called  on  the  lessor,  and  objected  to  taking  pos- 
sesstai  of  the  demiaad  promises,  on  the  ground  of  thtir  defective  state  of  repair. 
The  lessor  thereupon  promised  to  make  the  repairs  required. 

Mold,  that  this  promise  was  whoUy  without  consideration,  and  the  breach  thereof  by 
the  lessor  formed  no  defence  to  am  action  against  the  surety  upon  his  guaranty. 

Appeal  by  defendant  from  a  judgment  of  the  District  Court 
for  the  second  district  The  action  was  brought  against  the  de- 
fendant as  surety  tot  one  John  B.  Curtis,  for  the  rent  of  premises 
hired  by  Curtis  from  the  plaintiff.  The  grounds  of  the  defence 
to  the  action  are  folly  stated  in  the  opinion  of  the  court 

George  M.  Rca,  for  the  appellant 

Charla  R  Shea,  fix  the  respondent 

By  the  Court,  Dalt,  First  Judge. — By  an  agreement  in  writing, 
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entered  into  Jteuary  21, 1868,  between  the  plaintiff  Gottsberger 
and  oqp  Curtis,  Gottsberger  agreed  to  let,  and  Curtis  agreed  to  take 
oertain  premises  for  a  specified  period  at  a  stipulated  rent,  and  on 
the  28th  of  January  following,  the  defendant  Badway,  in  consid- 
eration of  ike  above  letting,  agreed  in  writing  with  Gottsberger, 
to  pay  the  rent  or  any  arrears  thereof  that  might  remain  due,  or 
any  damages  that  might  arise  from  the  non-performance  of  the 
covenants  in  the  agreement  between  Gottsberger  and  Curtis*  The 
making  of  these  agreements  was  admitted  by  the  pleading.*,  and 
to  the  first  objection  taken,  that  the  agreement  of  the  defendant 
is  without  consideration,  it  is  enough  to  say,  that  the  considera- 
tion sufficiently  appears  upon  the  feoe  of  it  That  it  bears  date 
after  the  agreement  to  let,  makes  no  difference.  It  sets  ibrth  that 
that  letting  is  the  consideration  for  the  promise  made  by  the  de- 
fendant, and  it  will  be  intended,  though  the  agreement  of  the 
surety  beam  date  afterwards,  if  nothing  to  the  contrary  is  shown, 
that  the  plaintiff  agreed  to  let  in  consideration  of  the  promise  of 
the  defendant  afterwards  put  in  writing. 

Upon  the  trial  the  defendant  called  a  witness,  who  testified 
that  he  was  present  at  an  interview  between  Gottsberger  and 
Curtis,  on  the  2d  or  3d  of  February,  in  which  Curtis  told  Gotts- 
berger, that  he  and  the  witness  were  to  occupy  the  premises 
together.  The  witness  then  stated  that  the  understanding  be- 
tween him  and  Curtis  was,  that  Curtis  objected  to  taking  the 
premises,  upon  the  ground  that  they  were  not  in  a  state  to  be 
comfortable— that  they  required  some  repairs.  After  testify- 
ing to  this  understanding  between  him  and  Curtis,  which  was 
wholly  irrelevant,  the  witness  further  testified  that  at  the  in- 
terview, Gottsberger  said  he  would  make  the  repairs  and  have 
them  done  by  the  6th  of  February,  and  that  Curtis  objected  to 
taking  possession  unless  repairs  were  made.  That  the  witness 
went  to  the  premises  on  the  8th  of  February,  and  the  repairs  bad 
not  been  made,  and  that  Curtis  called  on  Gottsberger  and  said 
he  would  not  take  the  premises  upon  that  ground. 

This  promise  of  Gottsberger,  to  make  repairs,  was  wholly 
without  consideration.    Curtis  had  already  made  a  contract  to 
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tike  the  premises  for  a  oertain  period,  at  a  specified  rent,  and  the 
defendant  hod  become  surety  for  the  punctual  payment  of  that 
rent.  That  agreement,  which  was  in  writing,  and  which  was 
executed  by  both  Curtis  and  Gottsbeiger,  contained  no  covenant 
or  undertaking  on  the  part  of  Gotteberger  to  make  any  repairs, 
and  if  repairs  were  necessary,  Curtis  would  hare  to  make  them 
himself)  the  landlord  being  under  no  obligation  by  his  agreement 
to  make  any.  Munford  v.  Brown,  6  Cow.  475 ;  Fomfret  v.  Ry* 
croft,  1  Saond.  R  820.  In  the  language  of  Savage,  C.  J.,  in  the 
first  of  these  oases,  "  the  tenant  takes  the  premises  for  better  and 
for  worse,"  and  if  the  premises  needed  repair,  or  to  use  the  lan- 
guage of  the  witness,  were  not  in  a  state  to  be  comfortable,  Curtis 
should  have  exacted  an  agreement  to  repair,  before  he  bound 
himself  to  take  the  premises.  Curtis  and  Gottsberger  having 
entered  into  a  valid  and  binding  contract  by  which  the  rights 
and  obligations  of  the  respective  parties  were  expressed  and  fixed, 
it  was  necessary  that  some  new  consideration  should  exist,  to 
support  a  promise  by  Gotteberger  to  make  repairs,  or  constitute 
an  agreement  which  would  take  the  place,  change,  or  alter  the 
conditions  of  the  one  already  existing. 

The  question  whether  Curtis  had  hired  other  premises,  was 
wholly  immaterial,  and  was  properly  ruled  out  by  the  justice. 

Judgment  affirmed. 


Louis  Althof,  administrator,  and  Jans  C.  Warner,  ad- 
ministratrix, of  William  H.  Warner,  deceased,  v.  Na- 
thaniel H.  Wolf. 

In  an  action  under  the  statutes  of  1847  and  1849,  by  the  representatives  of  a  per- 
son kiHed  by  the  wrongful  act,  Ac,  of  another,  to  recover  damages  for  his  death, 
the  jury  should  not,  in  if— suing  the  damages,  allow  any  deduction  because  of 
the  fact  that  his  wife  had  received  the  amount  of  an  insurance  effected  upon  his 
life  for  her  benefit 

Where  defendant  directed  his  servant  to  remove  snow  and  ice  from  the  roof  of  his 
house,  giving  no  specific  inetruclfonB  as  to  the  manner  of  doing  it,  and  the  servant 
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procured  another  to  assist  him;  the  ice  was  so  negligently  thrown  from  the  roof 
as  to  kill  a  person  passing  upon  the  public  sidewalk  underneath;  Meld,  that  the 
defendant  was  responsible  lor  the  whole  performance  of  the  work;  and  it  was 
immaterial  whether  the  death  was  occasioned  by  the  particular  act  of  the  servant, 
or  by  that  of  the  other  person  so  engaged 

The  only  limit  to  the  damages  which  it  is  in  the  power  of  a  Jury  to  award,  in  an  ac- 
tion under  the  statutes  referred  to,  is  the  sum  theiem  proscribed  by  the  statute,— 
$5,000. 

It  is  not  error  for  the  presiding  judge  upon  a  trial  to  express  his  opinion  on  a 
question  of  fact,  if  the  final  determination  of  the  question  is  distinctly  left  to 
the  jury. 

Any  one  who  caste  ice,  now,  or  other  missiles  from  the  roof  of  a  house  upon  the 
sidewalk  of  a  city  street)  without  stationing  some  one  below  to  warn  passers  by, 
is  guilty  of  gross  negligence.  And  if  a  person  passing  underneath  is  injured  by 
the  act^  it  will  not  be  presumed  that  such  person  was  negligent  so  as  to  defeat  a 
recovery  of  damages  for  the  injury. 

In  an  aetkm  by  the  representatives  ef  a  person,  lor  wrongfully  oausing  his  death, 
the  judge  charged  the  jury  that  the  wife  and  chad  would  have  been  entitled  to 
a  support  from  him,  the  former  during  her  life,  and  the  latter  until  the  age  of 
21 ;  and  that  he  would  be  entitled  to  their  earnings.  EM,  that  the  charge  was 
correct 

Appeal  from  a  judgment  entered  upon  a  verdict.  The  action 
was  by  the  plaintiffs,  as  administrators  of  William  H.  Warner, 
to  recover  damages  for  his  death,  caused  by  the  negligent  act  of 
defendant's  servants. 

The  trial  was  had  before  Judge  Hilton  and  a  jury,  and  the 
charge  of  the  judge  presented  the  principal  grounds  of  excep- 
tion by  the  defendant    It  was  substantially  as  follows : 

11  Gentlemen :  The  first  question  for  you  to  consider  is,  whether 
the  death  of  Warner  was  produced  by  the  wrongful  act  or  neg- 
lect of  the  defendant ;  and  this  necessarily  involves  the  inquiry  as 
to  how  the  death  was  caused,  and  whether  it  resulted  from  throw- 
ing ice  or  snow  from  the  defendant's  roof.  There  cannot  be  much 
question  in  your  minds  on  this  point ;  and  the  defendant's  coun- 
sel seem  hardly  «to  have  contested  it,  but  it  is  for  you  to  deter- 
mine ;  and  if  you  come  to  the  conclusion  that  it  was  thus  caused, 
you  are  then  to  inquire  whether  the  ice  or  snow  was  thrown  by 
the  defendant,  or  under  the  defendant's  direction,  which  amounts 
to  the  same  thing ;  and  on  this  point  the  complaint  and  answer 
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may  be  looked  into  for  evidence.  The  complaint  alleges  that 
Mr.  Warner  was  killed  by  snow  and  lee  thrown  from  the  roof 
of  defendant's  house,  at  the  corner  of  Fifth  avenue  and  Twenty- 
Sixth  street,  by  the  defendant's  servant,  while  acting  under  his 
direction ;  and  his  answer  admits  that  he  did  direct  Fagan,  his 
servant,  to  throw  the  snow  off  the  root 

"  It  is  thus  conceded  that  the  snow  was  removed  from  the  roof 
by  the  direction  of  the  defendant,  and  as  it  appears  that  the 
direction  was  general,  without  any  specific  instructions  as  to  man- 
ner, it  follows  that  the  servant  had  a  right  to  do  it  in  the  ordi- 
nary way,  and  to  employ  assistance  if  that  was  necessary.  If, 
therefore,  in  the  performance  of  such  a  general  direction,  an  in- 
jury to  any  one,  or  death,  as  in  this  case,  was  produced,  the  defend- 
ant is  liable  to  the  extent  of  the  injury,  provided  such  injury 
was  the  result  of  negligence— a  man  being,  as  we  all  know,  lia- 
ble for  the  acts  of  his  agents  and  servants  while  acting  by  his 
direction  or  authority ;  but  this  liability,  however,  is  always  de- 
pendant upon  the  condition  that  the  act  was  wrongful,  and  the 
party  injured  did  not  contribute  by  his  own  neglect  to  the  pro- 
duction of  the  injury  complained  of. 

"In  this  case  there  can  be  no  doubt  that  the  act  itself  was  wrong- 
ful, because  no  person  is  entitled  to  throw  any  substance  in  a 
public  highway,  which  may  in  any  manner  obstruct  it,  or  dimin- 
ish its  use.  It  was  negligent,  because  it  was  an  easy  matter  to 
avoid  any  injury  by  stationing  some  one  on  the  sidewalk,  or  in 
some  other  place  to  notify  and  warn  passers  by  of  the  danger; 
here  there  is  no  evidence  that  any  such  precautions  were  taken. 
Nor  can  any  doubt  be  entertained  as  to  the  right  of  the  deceased 
to  travel  on  this  sidewalk ;  and  as  there  is  no  proof  of  any  no- 
tice or  warning  to  him  against  going  there,  it  cannot,  under  such 
circumstances,  be  presumed  that  he  contributed  to  his  death  by 
any  negligence  on  his  part  If,  therefore,  upoij  the  views  you 
shall  take  of  the  evidence  respecting  the  defendant's  liability,  you 
determine  that  by  his  wrongful  act  or  neglect,  or  of  those  acting 
under  his  direction,  this  death  was  produced,  then  the  remaining 
question  is,  what  damages,  if  any,  should  be  awarded  for  it? 
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"The  statute  whioh  authorises  this  action,  evidently  intended 
to  leave  this  question  entirely  with  yon*  It  says:  'The  jury 
may  give  such  damages  as  they  shall  deem  a  fair  and  just  com- 
pensation with  reference  to  the  pecuniary  injuries  resultmg  from 
such,  death  to  the  wife  and  next  of  kin  of  sneh  deceased  person/ 
who,  in  this  case,  consist  of  a  wife,  and  a  daughter  about  ten 
years  of  age.  And  in  estimating  the  amount,  the  law  has  fixed 
but  one  limit  to  your  discretion,  and  that  is,  it  shall  not  exceed 
$5,000. 

"  This  statute  has  been  termed  an  extraordinary  one,  and  it  is  so 
indeed*  It  virtually  puis  a  limit  to  the  value  of  a  human  life ; 
because  a  man  may  recover,  at  common  law,  damages  commen- 
surate with  the  iqjury  proven;  for  the  loss  of  a  limb  you  may 
award  damages  without  limit,  except  so  far  as  the  evidence  may 
control  your  consciences;  but  for  the  taking  of  life,  you  cannot 
exceed  a  fixed  sum.  It  cannqt  cost  over  $5,000,  and  within  this 
limit  you  are  confined,  provided  you  find  the  defendant  liable 
at  all. 

"I  might  here  stop,  and  leave  the  matter  with  you  as  the 
statute  does,  but  it  may  possibly  assist  you  somewhat,  in  estimat- 
ing the  extent  of  the  pecuniary  injury  resulting  from  the  death 
in  question,  to  point  to  some  of  the  things  which  will  obviously 
suggest  themselves  to  your  consideration,  and  among  these  is  the 
probable  duration  of  Mr.  Warner's  life.  He  is  proven  to  have 
been  a  man  of  ordinary  health,  and  about  forty  years  of  age ; 
and  although  the  law  fixes  no  definite  period  for  the  probable 
duration  of  human  life,  or  the  life  of  a  person  of  that  age,  yet  it 
may  be  communicated  to  you,  that  if  this  court  was  called  upen, 
as  a  court  of  equity,  to  determine  the  value  of  a  life  estate  of  a 
person  of  that  age,  in  any  specific  property,  we  should  assume 
that  he  would  live  ten  and  about  seven-tenth  years ;  that  being 
about  the  average  duration  of  life  of  a  person  of  that  age,  ac- 
cording to  certain  tables  compiled  from  extensive  observations, 
and  called  the  Northampton  Tables,  and  to  which  recourse  would 
be  had  in  such  cases ;  although  this  practice  would  not  control 
a  jury     They  may,  however,  have  the  feet  respecting  the  prnc- 
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tioe  of  the  court  communicated  to  them  as  matter  of  informa- 
tion, and  in  that  light  only  I  state  it 

"  I  may  also  inform  you  that  the  wife  was  entitled  to  support 
from  the  deceased  during  bis  life,  and  the  child  until  she  arrived 
at  maturity ;  while  on  the  other  hand  he  would  have  been  enti- 
tled to  their  earnings;  and  the  amount  of  Warner's  income  may 
be  considered,  to  ascertain  the  character  and  value  of  this  sup- 
port, his  skill  and  industry  being  circumstances  tending  to  in- 
crease the  probabilities  of  the  continuance  or  permanency  of  such 
income." 

The  jury  awarded  the  plaintifls  $8,600,  and  from  the  judgment 
entered  upon  this  verdict  the  defendant  appealed.  The  principal 
facta  in  the  case,  together  with  the  requests  to  charge  and  the 
exceptions  taken  at  the  trial,  are  folly  stated  in  the  opinion. 

Richard  Busteed  and  Horace  F.  Clar\  for  the  appellant 

L  The  court  should  have  charged  the  jury,  as  requested,  that 
in  assessing  the  damages  they  should  take  into  consideration  the 
money  received  by  the  widow  on  the  policy  of  life  insurance. 

II.  The  instructions  of  the  court  in  respect  to  damages  were 
calculated  unduly  to  enhance  the  amount  of  damages. 

ILL  The  court  should  have  charged  the  jury,  as  requested,  in 
reference  to  the  liability  of  the  defendant  for  the  acts  of  Cashan, 
who  was  employed  by  the  defendant's  servant,  and  in  reference 
to  the  burden  of  proof  as  to  Cashan's  agency. 

IV.  There  was  no  evidence  to  show  any  authority  from  the 
defendant  for  the  employment  of  Casban.  Cashan  was  not  the 
agent  or  servant  of  the  defendant,  and,  therefore,  the  defendant 
is  not  liable  for  Cashan's  negligence. 

V.  The  weight  of  evidence  is  in  favor  of  the  theory  that  Cashan 
threw  the  ice  or  snow  which  struck  Warner.  That  question 
should  have  been  distinctly  submitted  to  the  jury  as  requested. 

William  Bloomfield,  for  the  respondent 

L  That  portion  of  the  charge  covered  by  the  exception— 
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u  that  there  being  no  particular  instruction  as  to  manner,  the 
servant  was  at  liberty,  to  do  h  in  the  ordinary  way,  and  to  em- 
ploy assistance,  if  necessary,  and  the  defendant  was  liable  for  the 
work  being  negligently  done"— -was  proper  and  legal.  The 
defendant  was  liable  for  the  negligence  of  his  servant,  whether 
the  act  was  done  in  an  ordinary  or  unusual  manner,  provided  it 
was  not  wilful.  1  Blacks.  Com.  481 ;  2  Kent's  Com.  259  and 
260,  (marg.  paging.) 

IL  The  act  was  negligent,  as  charged  by  the  judge.  There 
was  no  conflict  of  testimony  on  this  subject ;  and  there  was  no 
misdirection.  Graham  on  New  Trials,  801,  817;  Woodbeck  v. 
Keller,  6  Cow.  118 ;  Dean  y.Eeiuett,  5  Wend-  257. 

III.  The  sixth  exception  is  not  warranted  by  the  charge.  The 
judge  charged,  in  effect,  that  Warner  had  a  right  to  travel  on  the 
sidewalk,  and  that  in  the  absence  of  any  proof  of  notice  or  warn- 
ing, negligence  could  not  be  presumed  on  his  part — which  was 
proper.  The  act  complained  of,  being  dangerous  to  human  life, 
notice  should  have  been  proved  by  defendant.  Loorrm  v.  Terry, 
17  Wend.  498,  499. 

IY.  The  judge  properly  refused  to  charge  with  respect  to  the 
propositions  of  the  defendant  otherwise  than  as  he  did  charge. 
1st  The  money  received  on  the  policy  of  life  insurance  should 
not  have  been  deducted  from  the  amount  of  pecuniary  injury 
resulting  from  the  death  of  Warner,  as  maintained  in  the  first 
proposition.  Clark  v.  Blything,  2  B.  &  C.  254 ;  Mason  v«  Sains- 
bury,  8  Douglass,  60;  Yates  v.  White,  4  Bingh.  N.  C.  272.  2d. 
The  remaining  propositions  of  the  defendant  were  erroneous, 
a.  The  answer  admits  that  the  snow  was  cleared  off  by  the 
direction  of  the  defendant,  and  by  his  agent  i.  The  defendan  t, 
not  having  parted  with. the  control  of  the  work,  was  liable  for 
the  negligence  of  Cashan  acting  in  aid  of  and  under  the  direction 
of  bis  servant  Bush  v.  Steinwum,  1  Bos.  &  PulL  404 ;  Handle- 
son  v.  Murray,  8  A.  k  B.  109 ;  Stone  v.  Oariwight,  6  T.  R  411 ; 
Skathr.W%Tmi,90m.&P.(l07;  Booth  v.  ifeto,  7  Carr. &  P.  66. 

By  the  Court,  Brady,  J.— This  action  was  brought  to  recover 
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five  thousand  dollars  damsgpff,  alleged  to  have  been  sustained 
by  the  negligence  of  the  defendant's  servant*  which  resulted  in 
the  death  of  William  H.  Warner,  the  pkarifffe  intestate.  On 
the  trial  it  appeared  that  the  defendant,  on  the  day  of  the  death 
of  Mr.  Warner,  directed  his  servant,  Michael  Fagan,  to  take  the 
snow  off  the  roof  of  his  (defendant?*)  house ;  and  that  Michael, 
having  gone  for  the  doctor  for  the.  defendant's  wife,  on  his  re- 
turn 'stopped  for  a  man  named  Cashan,  and  asked  Urn  to  go  and 
Help  him.  That  Caehan  did  so,  and  that  they  commenced  shov- 
eling the  snow  from  the  roof;  throwing  it  into  die  street  from 
the  house  top.  Some  of  the  snow,  or  snow  and  ice  thus  re- 
moved, fell  upon  the  head  of  Mr.  Warner,  as  he  was  passing 
along  on  the  sidewalk. 

It  also  appeared  that  Cashan  went  upon  the  roof  at  the  re-' 
quest  of  Fagan,  to  oblige  him,  and  that  Fagan  was  unable  to 
state  either  who  threw  the  last  shovelfaH  before  Mr.  Warner 
was  killed,  or  who  threw  the  snow.  It  also  appeared  that,  at 
the  time  Mr.  Warner  received  the  injuries  from  which  his  death 
ensued,  his  life  was  insured  in  the  Connecticut  Mutual  Life  In- 
surance Company  for  the  benefit  of  Jane  C.  Warner,  one  of  the 
plaratifib  and  the  widow  of  the  deceased,  for  the  sam  of  $2,600, 
and  that  $2,400,  that  sum  being  the  proceeds  of  the  policy,  had 
been  paid  to  her  by  the  insurance  company.  The  cause  having 
been  submitted  to  the  jury,  the  defendant's  counsel  requested 
the  court  to  charge : 

1st,  That  if  the  jury  should  And  for  1fae  plaintiff,  then,  in 
assessing  the  damages,  they  should  take  into  consideration  the 
money  received  by  the  widow  on  the  policy  of  life  insurance. 

2d.  That  if  the  jury  should  And  that  ihe  witness  Cashan  was 
employed  by  Fagan  without*  authority  firom  the  defendant,  and 
that  the  injury  to  Warner  resulted  firom  the  act  of  Cashan,  and 
not  of  Fagan,  &e  defendant  was  not  liable  for  the  acts  of  Caehan, 
and  the  pkiatHb  were  not  entitled  to  retover. 

3d.  That  there  was  not  sufficient  evidence  to  justify  die  jury 
in  finding  that  Cashan  was  the  agent  or  servant  of  the  defend- 
ant, and  the  defendant  was  not  liable  for  his  acts. 
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49th.  That  the  burden  of  proof  was  upon  the  plaintiffs  to  show 
that  the  injury  resulted  from  the  acts  of  the  defendant  or  his  ser- 
vant, and  if  the  jmy  were  in  doubt  as  to  whether  the  injury  re- 
suited  from  the  acts  of  Cashan  or  Pagan,  the  defendant  was 
entitled  to  the  benefit  of  that  doubt 

5th.  That  the  defendant  was  not  liable  in  this  action  for  the 
negligent  act  of  his  servant,  unless  the  defendant  was  privy  to 
that  negligence,  and  directed  or  knowingly  assented  to  the  par- 
ticular mode  adopted  by  his  servant  of  removing  the  snow  from 
the  roo£ 

The  presiding  judge  charged  the  jury  that  the  first  question 
for  them  to  oonsider  was,  whether  the  death  of  Warner  was 
produced  by  the  wrongful  act  of  the  defendant,  and  that  that 
question  necessarily  involved  the  inquiries,  how  was  the  death 
caused,  and  was  it  the  result  of  throwing  ice  or  snow  from  the 
defendant's  roof?  The  judge  then  stated  that  there  could  not 
be  much  question  in  the  minds  of  the  jury  on  that  subject,  that 
the  defendant's  counsel  seemed  to  have  hardly  contested  it,  but 
that  it  was  for  them  to  determine.  To  this  part  of  the  charge 
the  defendant  excepted*  The  judge  also  charged  that,  it  appear- 
ing from  the  pleadings  that  the  defendant  had  directed  Fagan  to 
remove  the  snow  from  the  roof,  and  that  the  direction  being  gen- 
eral, without  any  specific  instructions  as  to  manner,  the  servant 
had  a  right  to  do  it  in  the  ordinary  way,  And  to  employ  assist- 
ance  if  necessary ;  and  that  if,  in  the  performance  of  that  gene- 
ral direction,  an  injury  to  any  one,  or  death  as  in  this  ease, 
resulted,  the  defendant  was  liable  to  the  extent  of  the  injury 
produced,  provided  such  injury  ufaa  the  result  of  negligence.  The 
defendant  excepted  to  the  instruction,  that  it  followed  as  a  mat- 
ter of  law  that  the  direction,  being  a  general  one,  if  any  injury 
resulted  from  following  it,  the  defendant  was  liable.  Also  to 
the  direction,  that  there  being  no  particular  instruction  as  to 
manner,  the  servant  was  at  liberty  to  do  it  in  the  ordinary  way. 
The  judge  also  charged  that  in  this  case  there  oould  be  no  doubt 
that  the  act  itself  was  wrongful,  because  no  person  was  entitled 
to  throw  any  substance  upon  a  public  highway,  which  might  in 
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any  manner  obstruct  it  or  diminish  its  use.  That  it  was  negli- 
gent, because  it  was  an  easy  matter  to  station  some  One  on  the 
sidewalk,  or  in  some  other  way  to  notify  and  warn  passers  by  of 
the  danger.  The  defendant  excepted  to  so  much  of  this  part  of 
the  charge  as  stated  that  the  act  was  negligent,  and  also  to  the 
instruction  that,  there  being  no  proof  of  warning  to  Mr.  Warner 
against  going  where  he  was,  it  could  not  from  such  circumstances 
be  presumed  that  he  contributed  to  his  death  by  any  negligence 
on  his  part.  The  defendant  also  excepted  to  the  instruction 
that  there  was  but  one  limit  to  the  damages  which  the  jury 
might  give,  and  that  was  that  they  could  not  give  over  $5,000 
Also  to  the  instruction  that  the  wife  would  have  been  entitled 
to  support  from  Warner  during  his  life,  and  their  child  until  she 
arrived  at  maturity.  The  court  then  refused  to  charge  the  re< 
quests  of  the  defendant,  hereinbefore  mentioned,  further  than 
they  were  embraced  in  the  charge  made.  To  such  refusal,  as  to 
each  and  every  of  the  defendant's  propositions,  the  defendant 
excepted. 

We  have  thus  presented  for  our  consideration,  and  in  a  mode 
not  well  designed  to  facilitate  the  labors  of  review,  an  array  of 
exceptions.  It  will  be  necessary  to  take  them  up  in  order,  and 
to  see  either  how  far  they  are  sustained  by  rules  of  law,  or 
negatived  by  some  feature  of  the  charge  to  which  they  relate. 
In  Mason  v.  Sainsbury,  <kc.}  (8  Douglass,  61),  the  action  was 
against  the  Hundred,  under  the  statute,  (1  Geo.  L,  ch.  5,  §  6), 
to  recover  damages  sustained  by  the  demolition  of  a  house  in 
the  riots  of  1780.  The  plaintiff  had  been  insured,  and  his  loss 
was  paid  by,  and  the  action  was  brought  for  the  benefit  of,  the 
insurance  company.  The  plaintiff  had  a  verdict,  and  the  verdict 
was  sustained*  Lord  Mansfield  said :  "  The  case  is  clear ;  the 
act  puts  the  Hundred,  for  civil  purposes,  in  the  place  of  tres- 
passers ;  and  upon  principles  of  policy,  as  in  the  case  of  other 
remedies  against  the  Hundred,  I  am  satisfied  that  it  is  to  be  con- 
sidered as  if  the  insurers  had  not  paid  a  farthing."  In  Clarke  v. 
The  Inhabitants  of  the  Hundred  of  BIything,  (2  B.  k  C.  254),  the 
action  was  brought  for  satisfaction  and  amends  for  certain  r tacks 
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of  hay  and  com  which  had  been  wilfully  burned  in  the  Han- 
dled by  some  person  unknown.  It  appeared  on  the  trial  that 
the  plaintiff  had  been  insured,  and  had  received  the  amount  of 
his  loss.  He  had  a  verdict,  and  the  verdict  was  sustained*  It 
will  be  observed  that  in  this  latter  case  the  action  was  not  brought 
by  the  insurance  company  or  for  their  benefit  And  so  in  Yates 
v.  Wkyte,  (4  Bingham  N.  C.  272),  the  action  was  brought  to  re- 
cover damages  sustained  by  the  plaintiff  by  reason  of  the  de- 
fendant's vessel  having  run  foul  of  the  plaintiff's  vessel,  by  and 
through  the  carelessness  and  mismanagement  of  the  defendant. 
The  plaintiff  had  a  verdict.  The  underwriters  had  paid  the 
plaintiff  the  sum  expended  in  repairs,  and  that  sum  was  de 
ducted  by  the  arbitrator  to  whpm  the  matter  was  left,  from  the 
damages  sustained  by  the  plaintiff.  This  was  held  to  be  erro- 
neous Tindal,  Ch.  J.,  said :  If  the  plaintiff  cannot  recover,  the 
wrongdoer  pays  nothing,  and  takes  the  benefit  of  a  policy  of  in- 
surance  without  paying  the  premium.  BoaiK  QUBT,  J.,  said :  "How 
could  the  trespassers  have  availed  themselves  of  this  satisfaction  ? 
Could  they  have  pleaded  it  by  way  of  accord  and  satisfaction  ? 
It  was  not  paid  as  a  satisfaction  for  a  trespass,  and  the  facts  of 
the  case  would  not  have  supported  such  a  plea.7' 

On  principle  and  authority,  then,  the  jury  should  not  take 
into  consideration  the  money  received  by  the  plaintiff  Jane  C. 
Warner,  from  the  insurance  company.  But,  without  reference 
to  any  adjudicated  case,  there  are  principles  springing  from 
the  relations  of  the  parties,  and  the  statute  creating  the  right  of 
action  in  favor  of  the  plaintiffs,  which  forbid  the  consideration 
of  any  benefit  elsewhere  received.  Jane  C.  Warner  was  entitled, 
to  the  whole  amount  of  the  policy  of  insurance*  It  was  for  her 
benefit  alone;  and  it  was  secured  by  the  payment  of  a  premium 
to  which  the  defendant  did  not  contribute.  The.  benefits  grow- 
ing out  of  the  right  of  action  here  sought  to  be  enforced,  are  not 
given  to  her  by  the  statute,  but  are  given  to  the  widow  and  next 
of  kin,  and  do  not  arise  upon  any  common  law  liability.  They 
are,  therefore,  ree  inter  alios  acta*  The  case  is  very,  different  from, 
that  which  would  be  presented  for  an  injury  to  a  chattel,  and 
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it  rests  upon  a  statute,  the  object  of  which  was  to  punish  the 
wrongdoer  who  by  his  carelessness  destroyed  life.  There  is  no 
privity  between  him  and  the  insurance  company,  and  the  insur- 
ance company  cannot  repair  the  injuries  done  by  the  defendant 
They  cannot  restore  to  the  widow  and  next  of  kin  of  the  de- 
ceased, the  society,  advice  and  protection  which  he  could  have 
afforded  them,  aside  from  the  pecuniary  losses  incident  to  the 
deprivation  which  his  death  occasioned,  and  thus,  either  by  an- 
alogy, or  on  principle  even,  the  doctrine  that  an  insurance  com- 
pany  could  be  substituted  for  the  deceased  in  this  action,  as  in  the 
case  of  Mason  v.  Sairubury,  oould  not  apply  to  this  action.  But, 
however  that  may  be,  the  judge  was  clearly  right  in  refusing  to 
charge  the  first  of  the  defendant's  requests.  The  second  request 
was  not  authorized  by  law.  Fagan  was  engaged  in  removing 
the  snow  from  the  defendant's  house  and  by  his  express  direction, 
when  Mr.  Warner  was  killed.  It  is  true  that  Fagan  had  asked 
Cashan  to  help  him,  but  this  does  not  change  the  defendant's 
responsibility.  It  is  said,  by  Blackstone,  (Vol.  1,  p.  431,  mar- 
ginal paging),  that  "  a  master  is  chargeable  if  any  of  his  family 
layeth  or  casteth  anything  out  of  his  house  into  the  street  or 
common  highway,  to  the  damage  of  any  individual,  or  the  com- 
mon nuisance  of  his  majesty's  liege  people :  for  the  master  hath 
the  superintendence  and  charge  of  all  his  household ;"  and  the 
following  cases  illustrate  the  doctrine  that  where  the  master  has 
intrusted  a  servant  with  the  performance  of  a  service,  it  is  no 
answer,  in  an  action  brought  to  recover  damages  resulting  from 
the  (manner  in  which  the  service  is  performed,  that  the  servant 
.acted  improperly  in  the  discharge  or  performance  of  it 

The  master  must  respond,  because  he  has  put  it  in  the  power 
.of  the  servant  to  do  the  injury.  Bush  v.  Sttinmatu,  1  Bos.  k 
Jtfll  404-;  Bandteon  v.  Murray,  8  A.  &  B.  109 ;  Stone  v.  Oart- 
.vmght,  6  T.  B.411;  SkoUh  v.  Wihon,  9  Oarr.  &  P.  607;  Booth 
w.  1/Sita,  7  Cart  &  P.  66. 

In  the  last  case  the  defendant  was  held  liable  for  injuries  to 
the  pft&intifPs  -cabriolet,  resulting  from  the  negligent  manner  in 
which  defendant's  cart  was  driven,  although  it  appeared  that  the 
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defendant's  servant  was  not  driving  at  the  time,  but  had  intrusted 
the  reins  to  a  stranger  who  was  riding  with  the  servant,  and  not 
in  the  service  of  the  defendant. 

This  is  not  the  case  of  an  independent  employment,  like  that 
in  Blake  v.  Ferris,  (1  Seld.  48).    The  defendant  did  not  part  with 
the  control  of  the  work.    Fagan  was  his  coachman,  and  was  di- 
rected to  remove  the  snow.    He  was  intrusted  with  the  duty  and 
the  manner  of  doing  it ;  no  specific  directions  having  been  given. 
He  sought  the  aid  of  another,  with  whom  he  acted  in  concert, 
both  being  engaged  at  the  same  time,  and  acting  in  the  same 
manner,  in  removing  the  snow.    Aside  from  this,  the  evidence  ot 
Cashan,  if  true,  and  the  defendant  cannot  gainsay  it,  shows  that 
the  injury  was  not  caused  by  any  act  of  his :  but  however  that 
may  be,  upon  the  principle  established  by  the  cases  referred  to, 
it  was  wholly  immaterial  whether  the  death  of  Mr.  Waroerwas 
occasioned  by  either  Fagan  or  Cashan,  and  therefore  the  second 
request  was  not  well  made.    This  also  embraces  the  third  and 
fourth  requests,  because  they  relate  to  and  are  a  part  of  the 
theory  presented  by  the  second  request — that  Cashan  may  have 
caused  the  death  of  Mr.  Warner,  and  was  not  the  servant,  or 
in  the  service  of  the  defendant    It  also  embraees  the  second 
and  third  exceptions  to  the  charge,  which  were  taken  inde- 
pendently of  those  founded  on  the  requests.    The  fifth  request 
is  also  embraced  in  the  legal  rule  which  has  been  stated.    The 
employment  and  direction  was  general,  and  it  has  never  been 
held  necessary  to  show  that  the  master  wag  privy  to  the  negli- 
gence of  his  servant,  nor  has  it  ever  been  engrafted  as  one  of 
the  principles  of  law,  by  which  the  relation  of  master  and  ser- 
vant are  governed,  that  the  manner  in  whieh  a  service  is  per- 
formed on  a  general  direction,  must  be  shown  to  have  been  as- 
sented to  by  him,  in  order  to  charge  the  master  for  injuries 
occasioned  by  such  mode  or  manner.    The  counsel  for  the  de- 
fendant has  not  presented  any  authority  bearing  upon  such  a 
proposition.    The  fifth  request  was,  therefore,  properly  refused. 
The  sixth  exception  to  the  charge  was  not  well  taken.    The 
jury  having  determined  that  the  deceased  died  of  the  inju- 
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xiea  received  through  the  negligenoe  of  the  defendant  or  his  ser- 
vants, the  only  limit  to  their  award  of  damages  was  the  sum  of 
$5,000.  The  statute  has,  in  effect,  so  declared.  It  declares  that 
the  jury  in  every  such  action  may  give  such  damages  as  they 
may  deem  a  fair  and  just  compensation,  not  exceeding  $5,000. 
Laws  1849,  p.  888. 

The  first,  fourth,  and  fifth  exceptions  to  the  charge  were 
not  well  taken.  The  judge  said  there  could  not  be  much 
question  in  the  minds  of  the  jury  as  to  the  cause  of  the  death 
of  Warner,  but  left  that  fact  to  the  jury  to  determine.  This 
was  not  a  misdirection,  or  erroneous.  Whatever  may  have 
been  the  opinion  of  the  judge,  the  feet  was  left  to  the  determi- 
nation of  the  jury.  The  first  exception  was  to  this  part  of  the 
charge.  The  judge  also  said  that  the  act  was  negligent,  because 
it  was  an  easy  matter  to  station  some  one  on  the  sidewalk,  or  in 
some  other  way  notify  and  warn  passers  by  of  the  danger ;  and 
further,  that  no  doubt  could  be  entertained  as  to  the  right  of  the 
deceased  to  travel  on  the  sidewalk,  and  there  being  no  proof  of 
any  notice  or  warning  to  him  against  going  there,  it  could  not, 
under  such  circumstances,  be  presumed  that  he  contributed  to 
his  death  by  any  negligence  on  his  part 

The  act  complained  of  was  done  by  the  defendant  or  his  ser- 
vant, and  was  negligent  There  was  no  conflict  on  the  subject, 
and  the  charge  of  the  judge  was  warranted  by  law.  Wbodbeck  v. 
Kelly,  6  Cow.  118;  Dean  v.  Hewett,  5  Wend.  257;  Graham  on 
New  Trials,  801,  817. 

The  act  complained  of  was  dangerous  to  human  life,  and 
notice  should  have  been  given.  Loomis  v.  Terry,  17  Wend. 
498,  499.  No  such  precautions  were  in  feet  taken.  There  was 
no  evidence  offered  thereto,  and  nothing  appears  in  the  case  jus- 
tifying a  pretence  thereo£  As  stated,  therefore,  the  first,  fourth, 
and  fifth  exceptions  were  not  well  taken.  I  do  not  understand 
on  what  basis  the  defendant  placed  an  exception  to  the  instruc- 
tion, that  the  wife  of  Mr.  Warner  and  his  child  would  be  entitled 
to  support  from  him,  the  former  during  Ins  life,  and  the  latter 
until  she  attained  the  age  of  21  years.    The  judge,  at  the  same 
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time,  said  that  Mr.  Warner  would  be  entitled  to  their  earnings, 
and  this  was  a  correct  statement  of  the  legal  rights  and  liabili- 
ties growing  out  of  the  relations  of  husband  and  wife  and  parent 
and  child,  and  was  a  proper  consideration  in  reference  to  the 
question  of  damages.  The  exception  was,  therefore,  not  well 
taken.  I  think  it  can  be  shown  that  some  of  the  exceptions  to 
the  charge  stated  and  considered,  were  not  warranted,  taking  the 
whole  charge  together,  but  I  deem  it  unnecessary,  the  excep- 
tions having  been  disposed  of  standing  alone.  There  remains 
one  exception  to  be  considered.  The  defendant  offered  to  show 
that  a  former  coachman  of  his,  in  1854,  tinder  a  similar  direction 
to  take  snow  from  the  roof,  without  instructions  as  to  where  it 
should  be  thrown,  threw  it  into  the  defendant's  yard.  The  evi- 
dence of  that  incident  would  doubtless  furnish  an  excellent  re- 
commendation to  the  former  coachman;  but  nothing  bearing 
upon  the  issue  involved.  Proving  that  a  former  servant  did  a 
similar  service  correctly,  does  not  seem  to  be  relevant  to  the 
question  whether  another  servant  did  it  carelessly.  It  is  my 
opinion,  therefore,  that  the  offer  was  properly  rejected. 

On  a  consideration  of  the  whole  case,  and  for  the  reasons 
assigned,  I  think  it  clearly  appears  that  there  is  nothing  in 
it  which  would  justify  us  in  disturbing  the  verdict  rendered. 
The  circumstances  under  which  Mr.  Warner  was  killed  present, 
in  legal  contemplation,  no  mitigating  features.  In  the  full  pos- 
session of  Ms  faculties,  and  while  in  the  exercise  of  a  lawful 
right,  he  was  suddenly,  and  without  fault  on  his  part,  stricken 
down  by  an  act  not  only  grossly  careless,  but  exhibiting,  in  my 
judgment,  a  disregard  of  human  life  deserving  severe  condem- 
nation. In  traversing  the  highway,  the  deceased  was  under  no 
obligation  to  anticipate  or  expect  the  act  by  which  his  death  en- 
sued. He  was  not  bound  to  look  aloft  to  see  that  no  missile 
or  substance  cast  from  the  housetops,  or  any  other  elevation, 
should  do  him  bodily  harm,  and  although  the  defendant  did  not 
cause  the  death  by  his  own  hand,  this  case  may  be  said  to 
illustrate  the  wisdom  of  the  legislature  in  providing  the  redress 
granted.     Whatever  may  be  our  sympathies  for  the  man  who 
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is  unfortunate  enough  to  suffer  by  the  negligence  of  his  servant, 
there  are  other  and  higher  considerations  which  must  control, 
and  yield  us  pleasure  when  employed  in  vindicating  the  rights 
of  society  to  perfect  security  in  the  enjoyment  of  life  and 
property. 
Judgment  affirmed. 


William  F.  Mott  v.  The  Mayor,  Aldermen  and  Common- 
alty of  the  City  of  New  York. 

The  role  of  law,  that  an  owner  of  land  fronting  upon  a  highway,  is  prima  Jade  the 
owner  to  the  centre  of  the  road,  subject  only  to  the  public  easement  over  it,  is  ap- 
plicable to  the  streets  in  the  city  of  New  York. 

Therefore,  in  the  absence  of  any  proof  upon  the  subject  of  ownership  of  the  soil  in  the 
streets,  the  title  to  it  must  be  presumed  to  be  in  the  adjoining  owner,  and  not  in 
the  corporation  of  the  city. 

Since  the  law  relative  to  altering  the  grades  of  streets  in  the  city  of  New  York 
(Laws  1852,  chap.  52,  p.  46,)  the  common  council  cannot  change  or  alter  the  grade, 
in  whole  or  in  part,  of  any  street  below  Sixty-third  street,  except  upon  the  written 
consent  of  the  ownors  of  at  least  two  thirds  of  the  land  fronting  upon  the  part  of 
the  street  proposed  to  be  altered. 

The  common  council  of  the  city,  upon  the  application  of  less  than  two  thirds  of  the 
owners  affected,  passed  an  ordinance  changing  the  grade  of  Yandewater  street  In 
carrying  the  ordinance  into  effect,  they  caused  the  street  to  be  excavated  to  the 
depth  of  six  feet,  whereby  the  premises  of  the  plaintiff  fronting  on  it  were  seri- 
ously injured.  Meld,  that  the  ordinance  was  void,  and  the  corporation  was  liable 
for  the  injury  produced. 

In  passing  an  ordinance  changing  the  grade  of  a  street,  the  common  council  of  this 
city  act  under  a  special  and  limited  power,  and  where  it  is  shown  that  the  facte  did 
not  exist  which  would  warrant  its  exercise,  the  ordinance  is  not  only  void,  but  af- 
fords no  protection  to  any  person  acting  under  it. 

A  municipal  corporation  is  liable  for  the  damages  occasioned  by  its  illegal  exercise 
of  a  corporate  power. 

The  provisions  of  law  allowing  parties  to  be  witnesses  in  their  own  behalf,  are  appli- 
cable to  actions  wherein  a  municipal  corporation  is  a  party. 

Appeal  by  the  defendants  from  a  judgment  entered  at  special 
term  upon  the  verdict  of  a  jury.  The  material  facts  in  the  case 
are  fiilly  stated  in  the  opinion. 
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Abraham  R.  Lawrence,  Jr.,  assistant  corporation  counsel  for  the 
appellant 

L  The  objection  of  defendants'  oounsel  to  the  right  of  the 
plaintiff  to  testify  on  the  trial,  should  have  been  sustained  by  the 
court.  The  law  of  1857,  allowing  parties  to  be  witnesses  in  their 
own  behalf  is  not  applicable  to  actions  in  which  a  municipal  cor- 
poration is  a  party.  * 

II.  The  fee  of  the  streets  is  vested  in  the  mayor,  aldermen  and 
commonalty,  and  they  have  the  general  light,  independent  of  any 
Dew  legislative  act,  to  alter  their  grade, 

III.  The  plaintiff  cannot,  in  this  collateral  action,  review  or  re- 
verse the  proceedings  of  the  defendants  in  passing  the  ordinance 
of  April  20th,  1857,  amending  the  grade  of  Vandewater  street 
for  work  done  under  the  same.  a.  The  passage  of  the  ordinance 
was  a  judicial  act.  The  common  council  are  a  quasi-judicial  tri- 
bunal when  acting  upon  such  an  ordinance,  and  their  judgment 
is  final  and  conclusive.  Rochester  White  Lead  Co.  v.  Qty  of  Ro- 
chester, 3  Comstock's  Eep.  463;  Wilson  v.  Mayor,  1  Demo,  595. 

b.  There  were  ample  remedies  open  to  the  plaintiff  to  which  he 
might  have  resorted  for  redress,  if  the  ordinance  was  improperly 
passed.  L  By  a  certiorari  he  could  have  brought  up  all  the  pro- 
ceedings of  the  common  council,  and  could  have  had  them  re- 
versed if  improper.  Matter  of  Mount  Morris  Square,  2  Hill,  27-8 ; 
Storm  v.  OdeU,  2  Wend.  287 ;  People  v.  Mayor  of  Brooklyn,  6 
Barb.  209 ;  Same  v.  Same,  9  Barb.  535.  2.  By  a  mandamus  he 
might  have  compelled  the  defendants  to  desist  from  doing  any 
work  under  the  ordinance.  3.  He  might  have  obtained  a  writ  of 
prohibition  against  the  common  council,  acting  as  a-quaai-tribu* 
nal,  from  taking  any  proceedings  to  change  the  grade.  People  v. 
Supervisors  of  Queens,  1  Hill,  196, 205.  Andhe  has  been  guilty 
of  laches  in  not  pursuing  one  or  other  of  these  several  remedies. 

c.  This  action  is  not  brought  to  recover  damages  for  negligent 
or  unskilful  performance  of  the  work  by  the  ordinance  directed 
to  be  done,  but  for  doing  work  at  all  under  that  ordinance.  In 
other  words,  it  is  an  attempt  to  recover  damages  for  the  enforce- 
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ment  of  a  judgment  of  a  tribunal  having  jurisdiction,  which  judg- 
ment remains  unreversed 

IV.  Even  if  the  respondent  can  attack  the  proceedings  of  the 
common  council  in  this  action,  and  go  behind  the  ordinance,  if  it 
appears,  as  it  does  here,  that  they  had  an  application  before  them 
for  a  change  of  grade,  their  finding  or  determination  upon  the 
question  whether*  the  applicants  owned  two  thirds  of  the  lineal 
feet  on  the  street  is  conclusive,  and  the  plaintiff  cannot  show  that 
in  fact  they  did  not  own  such  a  number  of  feet.  This  determin 
ation  would  be  conclusive  on  a  certiorari.  People  v.  OUy  of  Ro- 
chester; 20  Barb.  449.  And  it  must  be  more  conclusive  (if  any- 
thing) in  a  collateral  action. 

Y.  But  conceding  that  the  ordinance  is  invalid,  because  the 
written  consent  of  two  thirds  of  the  owners  in  interest  of  the  prop- 
erty on  the  line  of  the  street  has  not  been  obtained,  the  appellants 
are  not  liable,  a.  The  passage  of  such  ordinance  was  a  viola- 
tion of  law  by  the  individuals  comprising  the  common  council, 
for  which  they  would  be  personally  liable.  Sanders  y.  Springsteen, 
4  Wend.  429 ;  Ontario  Bank  v.  Brunei  10  Wend.  186 ;  Weaver 
v.  Devendorf,  8  Denio,  117 ;  Prosser  v.  Secor,  5  Barb.  607.  J.  In 
passing  an  illegal  ordinance,  the  members  of  the  common  council 
acted  beyond  the  scope  of  their  powers ;  and  a  corporation  is  no 
more  bound  to  answer  for  acts  done  by  its  officers,  beyond  the 
scope  of  their  powers,  than  an  individual  is  bound  by  the  unau- 
thorized acts  of  his  agents. 

MoneR,  WiUard  &  Howe,  for  the  respondents. 

I.  There  is  no  evidence  that  the  fee  of  Vandewater  street  be- 
longs to  the  defendants.  The  presumption  is,  that  the  fee  be- 
longs to  the  owners  of  the  adjacent  property,  subject  to  the 
easement  of  the  highway.  This  principle  is  too  well  founded  to 
require  the  citation  of  authorities.  2  John.  857 ;  15  Id.  447 ;  19 
Wend.  669. 

II.  The  plaintiff  is  not  seeking  in  a  collateral  action  to  review 
or  reverse  the  proceedings  of  the  oommon  council  in  passing 
the  ordinance.    So  far  as  the  common  council  acted  in  a  quasi- 
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judicial  capacity,  they  merely  considered  the  expediency  of  the 
improvement.  They  could  not,  and  did  not  adjudge  that  18  feet 
is  two  thirds  of  280,  and  theiT  action  in  changing  the  grade  was 
-wholly  illegal.    Waddett  v.  Mayor,  Ac,  ofNeio  York,  8  Barb.  95. 

HI.  The  determination  of  the  common  council  upon  the  ques- 
tion, whether  or  not  the  petition  contained  the  names  of  the 
owners  of  two  thirds  of  the  property,  cannot  be  conclusive  upon 
the  rights  of  the  plaintiff  It  would  be  just  as  reasonable  to  say, 
that  the  common  council  can  adjudge  that  two  and  two  make 
five.     Graves  v.  Otis,  2  Hill,  466. 

IV.  The  legal  liability  of  the  defendants,  upon  the  facts  ad- 
mitted and  proved  in  this  action,  is  clear.  1.  In  changing  the 
grade  of  Vandewater  street,  the  defendants  acted  upon  a  subject 
within  their  control,  but  acted  in  to  illegal  manner.  HoweU  & 
Christopher  v.  The  City  of  Buffalo,  15  N.  Y.  Reports,  512 ;  Lacour 
v.  T/ie  Mayor,  8  Duer,  408 ;  St.  John  v.  The  Mayor,  6  id.  815 ; 
Hutson  v.  The  Mayor,  5  Selden,  168 ;  Adset  v.  Brady,  4  Hill, 
-680 ;  Conradv.  Trustees  of  Ithaca,  16  N.  Y.  Reports,  158 ;  Kicock  v. 
Pittsburgh,  cited  in  above.  2.  By  the  statute,  the  owner  of 
property  damaged  by  the  change  of  grade  is  entitled  to  be  paid 
by  an  assessment  upon  the  property  benefitted.  The  feet  that 
the  defendants  have,  by  their  own  illegal  act,  put  it  out  of  their 
power  to  lay  a  valid  assessment  for  this  purpose,  cannot  deprive 
the  plaintiff  of  his  right  to  compensation.  His  only  remedy  is 
by  die  present  action,  in  which  he  is  clearly  entitled  to  his  judg- 
ment 

By  the  Court,  Hiltow,  J. — The  plaintiff  brought  this  action 
to  recover  of  the  defendants  the  damages  he  sustained  by  reason 
of  their  illegal  interference  with  the  established  grade  of  Vande- 
water street  in  this  city.  It  appeared  on  the  trial  that  the  plain- 
tiff was  the  owner  of  two  houses  and  lots  fronting  on  VandewateT 
street,  the  grade  of  which  had,  for  a  long  time  previous  to  the  in- 
terference complained  ot,  been  fixed  and  established;  that  on 
April  20, 1857,  the  defendants  adopted  an  ordinance  or  resolu- 
tion, altering  the  grade,  which  had  been  so  previously  fixed, 
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and  thereupon,  pursuant  to  such  resolution,  they  entered  upon 
the  street,  and  excavated  it  to  the  depth  of  about  six  feet, 
whereby  it  was,  for  a  time,  rendered  less  passable,  and  the  prem- 
ises in  question  had  to  be  altered,  00  as  to  conform  to  the  new 
grade  thus  created.  It  was  admitted  that  this  change  of  grade 
was  made  without  the  consent  of  the  owners  of  two  thirds  of  the 
land,  in  lineal  feet,  fronting  on  and  adjacent  to  such  change ;  the 
owners  of  only  about  eighteen  feet  consenting  to  it,  while  the 
length  of  the  change  was  about  two  hundred  and  eighty  feet 
After  showing  the  damage  resulting  from  this  act  of  the  defend 
ants,  the  plaintiff  rested.  The  counsel  for  the  defendants  then 
moved  to  dismiss  the  complaint  upon  various  grounds,  which  will 
be  hereafter  noticed,  but  the  judge  denied  the  motion,  and  submit- 
ted the  question  of  damage  to  the  jury,  who  found  in  favor  of  the 
plaintiff  for  $1,039.87. 

The  defendants  appeal,  and  their  argument  may  be  briefly 
stated  thus: 

1st  That  they  are  owners  of  the  foe  of  the  streets  of  the  city, 
and  have  the  general  right,  independent  of  any  legislative  act,  to 
alter  their  grade  at  pleasure. 

2d.  That  their  proceedings,  in  altering  the  grade,  of  Vande- 
water  street,  cannot  be  reviewed  collaterally,  and  that  no  action 
lies  for  damages  arising  from  acts  done  by  them  under  their  pro- 
ceedings. 

3d.  That,  as  it  appeared  on  the  trial  that  the  defendants  had 
before  them  an  application  by  some  of  the  owners  for  a  change 
of  the  grade,  the  finding  of  the  common  council  of  the  defend- 
ants that  such  applicants  owned  two  thirds  of  the  land,  in  lineal 
feet,  on  the  street  proposed  to  be  changed,  was  conclusive ;  and 
the  plaintiff  cannot  be  permitted  to  show  the  contrary. 

These  propositions,  if  correct,  seem  to  me  to  require  us  to  take 
judicial  notice  of  the  alleged  ownership  by  the  defendants  of  the 
fee  of  the  streets  in  this  city ;  and  to  hold  that  their  acts  in 
respect  to  any  change  of  their  grade  are  discretionary,  and  not 
subject  to  inquiry ;  but  a  brief  examination  of  the  authorities 
will  suffice  to  show  that  no  such  immunity  exists* 
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The  streets  of  the  city  are  for  the  use  of  the  public  as  high- 
ways, and  all  the  rules  of  law  respecting  highways  apply  to  them 
with  full  force;  One  of  these  rules  is,  that  the  adjoining  owner 
is  prima  facie,  and  of  common  right,  also  owner  to  the  middle 
of  the  road,  subject  only  to  the  public  easement  over  it  Wool- 
rych  on  Ways,  6,  6 ;  8  Kent's  Com,  432 ;  Matter  of  John  ami 
Cherry  Streets,  19  Wend,  659,  675 ;  Oortelyou  v.  Van  Brunt,  2 
John.  356 ;  Matter  of  opening  Ylth  Street,  #  T.,  1  Wend.  262 ;  Bo- 
gers  v.  Bradsliaw,  20  John.  748 ;  Jackson  v.  Hathaway,  15  id.  447. 
Therefore,  in  the  absence  of  any  proof  upon  the  subject  of  the  owu  - 
ership  of  the  soil  of  Yandewater  street,  the  title  to  it  must  be  pre- 
sumed to  be  in  the  adjacent  owners,  and  not  in  the  defendants. 

Prior  to  1852,  it  cannot  be  denied  that  the  defendants  might, 
at  any  time,  in  their  discretion,  alter  the  grade  of  a  street  within 
the  city  limits,  (Kent's  Charter,  58,  59 ;  Law  1813,  2  B.  S. 
407,  §  175),  and  for  any  injuries  sustained  by  adjoinipg  owners 
in  consequence  of  such  alteration,  no  action  for  the  recovery  of 
damages  would  lie,  {Wilson  v.  The  Mayor,  <kc,  of  K  Y.,  1  Denio, 
595 ;  WaddeU  v.  The  Mayor,  <tc.,  ofK  T.,  8  Barb.  S.  C.  K.  95); 
but  in  that  year  the  legislature  saw  fit  to  restrain  in  some  degree 
this  unlimited  discretion,  and  to  limit  its  exercise  to  certain  cases, 
providing  at  the  same  time  a  means  of  compensating  parties  for  the 
necessary  injuries  which  usually  flow  from  such  an  act  being  car- 
ried into  effect  Accordingly,  a  law  was  enacted  (Laws  1852, 
c.  52,  p.  46,)  the  first  section  of  which  declared  that  the  grades  of 
Btreets,  as  then  fixed  and  established  by  the  common  council  of 
New  York  city,  south  of  63d  street,  should  not  be  changed  or  al- 
tered except  as  thereinafter  provided.  By  section  2,  provision  was 
made  for  proceedings  by  which  a  grade  might  be  changed ;  but 
it  was  there  declared  that  it  should  not  be  lawful  for  the  common 
council  to  alter  or  change,  in  whole  or  in  part,  the  grade  of  any 
such  street,  "  except  upon  the  written  consent  of  the  owners  of 
at  least  two  thirds  of  the  land  in  lineal  feet  fronting  on  each  side 
of  the  street  or  avenue,  opposite  to  and  adjoining  that  part  there- 
of the  grade  of  which  was  to  be  changed  or  altered,"  and  thus 
to  this  extent  an  absolute  restriction  was  put  upon  the  power 
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previously  exercised  by  the  defendants,  and  it  was  made  unlaw- 
ful for  them  to  proceed  to  change  the  grade  of  Yandewater  street, 
except  upon  the  written  consent  of  two  thirds  of  the  owners 
affected. 

It  is,  therefore,  quite  clear  that  the  ordinance  under  which  the 
defendants  acted,  was  not  discretionary,  as  the  defendants  claim ; 
but  contrary  to  law,  and  their  acts  under  it  unlawful.  Without 
the  consent  referred  to,  the  defendants  had  no  jurisdiction  or  right 
to  pass  it,  and  it  being  void  they  had  no  right  to  enter  upon  the 
street  and  do  the  act  complained  of)  for  the  purpose  of  carrying 
it  into  effect  Graves  v.  Otis,  2  Hill,  466 ;  Prosser  v.  Secor,  5 
Barb.  607. 

It  is  true,  as  claimed  by  the  defendants,  that  the  common  coun- 
cil in  passing  the  ordinance  acted  judicially,  but  their  jurisdic- 
tion was  special  and  limited,  and  of  a  nature  which  may  always 
be  inquired  into.  And  where  the  facts  do  not  exist  to  confer 
the  jurisdiction  exercised,  the  act  is  not  only  void  but  affords  no 
protection  to  any  one  proceeding  under  it  In  this  case  it  is  as 
if  no  ordinance  had  been  passed,  and  the  defendants  stand  before 
the  court  as  naked  trespassers,  digging  up  the  public  highway 
in  front  of  the  premises  of  the  plaintiff,  and  by  reason  of  which 
he  has  sustained  an  injury.  Bigelow  v.  Stearns,  19  John.  3d ; 
supra,  and  cases  cited ;  5  Barb.  607. 

As  we  have  seen,  the  act  complained  of  was  within  the  corpo- 
rate powers  of  the  defendants,  had  they  proceeded  about  it  in  a 
proper  manner.  They  possess  the  right  to  change  the  grade  of 
Yandewater  street  upon  the  consent  of  two  thirds  of  the  owners, 
and  to  cause  the  damages  done  to  the  owners  of  lands  on  the 
street  to  be  assessed  upon  other  lands  which  may  be  benefitted 
by  the  change ;  but  what  was  done  in  this  case  was  an  illegal 
exercise  of  a  corporate  power  which  the  defendants  plainly  pos- 
sess, and  for  the  damages  produced  by  such  acts,  admitted  to 
hare  been  done  under  their  direction,  they  are  undoubtedly  liable 
in  an  action  like  the  present  Howell  v.  City  of  Buffalo,  15  N.  Y. 
Rep.  512 ;  Lacour  v.  The  Mayor,  <£c.,  of  Ni  T.,  8  Duer,  406 ; 
Jlutson  v.  The  Mayor,  Sc,  of  K  T.,  5  Selden,  168. 
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I  have  not  referred  to  the  exception  taken  by  the  defendants' 
counsel  at  the  trial,  to  the  admission  of  the  plaintiff  aa  a  witness. 
This  court  having  decided  in  WaUaee  v.  The  Mayor  of  K  F., 
{post),  that  the  law  allowing  parties  to  be  witnesses  in  their  own 
behalf  is  applicable  to  actions  to  which  a  municipal  corporation 
is  a  party. 

Judgment  affirmed. 


William  and  James  W.  Smith  v.  Henry  Cos,  impleaded 
with  Joseph  Naylob. 

N.  agreed  lor  a  specified  sum  to  erect  a  building  for  OL  No  plans  or  specification* 
were  settled  upon.  From  the  commencement  of  the  work  to  its  completion,  the 
contract  had  been,  by  mutual  consent,  so  substantially  and  materially  departed 
from  that  it  was  impossible,  from  the  evidence  at  the  trial,  to  ascertain  the  extent 
of  the  alterations  in  the  contract,  which  was  originally  intended  to  control  in  the 
erection  of  the  building. 

Held,  that  the  case  should  be  regarded  as  one  where  it  had  been  shown  that  the 
building  was  erected  under  a  general  employment,  and  in  respect  to  which  the 
owner  was  under  an  implied  obligation  to  pay  what  the  work  and  materials 
were  reasonably  worth. 

Parties  furnishing  labor  or  materials  towards  the  erection  of  a  building  under  such 
a  general  employment,  may  acquire  a  lien  under  the  mechanics'  lien  law,  for  the 
value  of  such  materials  and  labor. 

When  a  party  agrees  to  erect  a  building  in  a  specified  manner,  whether  the  sum 
to  be  paid  for  it  is  agreed  upon  or  not,  if  he  abandons  the  work  before  its  com 
pletion  he  can  recover  nothing. 

Or  if  he  fails  to  construct  a  building  in  every  essential  particular  in  accordance  with 
the  contract*  unless  performance  is  waived  by  the  other  party,  he  cannot  recover. 

The  use  or  occupation  of  the  building  by  the  owner  will  not  be  deemed  a  waiver  of 
performance  of  the  contract,  so  as  to  authorize  an  action  to  bajnaintained  upon 
it  by  the  builder. 

A  substantial  compliance  with  the  terms  and  conditions  agreed  upon  for  the  con- 
struction of  the  building,  is  a  condition  precedent  to  the  right  of  the  builder  to 
maintain  an  action  upon  the  contract. 

It  is  essential  to  the  establishment  of  a  mechanic's  lien  upon  premises,  that  at  the 
time  of  filing  the  notice  thereof  there  was  actually  due  or  owing  from  the  owner 
to  the  original  contractor,  upon  his  contract,  a  greater  sum  than  the  amount  of 
the  hen  claimed. 
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The  lien  creditor  succeeds  only  to  the  rights  and  clainuj  which,  at  the  time  of  filing 
the  notice,  are  poen— od  by  the  original  contractor,  and  unless  soch  facts  are 
established  as  would,  in  a  proper  action,  entitle  the  original  contractor  to  recover, 
the  lien  creditor  cannot 

'H  aeema  that  if  the  original  contractor  and  the  owner  should  make  a  fraudulent 
settlement  for  the  purpose  of  depriving  parties  furnishing  labor  or  materials  of 
any  lien  therefor,  the  court  would  disregard  It 

Appeal  by  the  defendant  Coe  from  a  judgment  entered 
against  him  at  special  term  in  fevor  of  the  plaintiffs.  The  action 
was  brought  under  the  mechanics'  lien  law  to  foreclose  a  lien  ac- 
quired by  filing  a  notice  thereof  on  September  21th,  1857,  upon 
the  ground  that  the  plaintiflfe  had,  at  the  request  of  Naylor,  fur 
nished  materials  which  were  used  in  the  construction  of  a  build- 
ing belonging  to  the  defendant  Coe,  and  erected  for  him  by  Nay- 
lor  under  the  following  contract: 

"  I  agree  to  erect  a  building  on  the  lots  corner  of  East  and 
Cherry  streets,  as  per  plans  and  specifications,  bearing  this  date, 
and  signed  by  me  and  Henry  Coe ;  and  agree  to  make  any  altera- 
tions that  may  be  suggested  by  him,  (provided  the  additional 
expense  of  the  said  alterations  does  not  exceed  three  hundred 
dollars),  and  finish  the  same  under  the  directions  of  Henry  Coe, 
in  a  good  and  workmanlike  manner,  and  of  the  best  materials, 
for  the  sum  of  fourteen  thousand  dollars,  payable  as  follows : 
When  the  materials  are  delivered  on  the  ground,  and  a  receipt- 
ed bill  of  the  same  is  handed  over,  then  the  same  will  be  paid  to 
the  sellers  of  said  materials  to  the  extent  of  nine  thousand  dol- 
lars in  cash,  and  the  balance  when  the  whole  building  is  finished 
in  every  respect,  and  the  same  is  ascertained  to  be  free  from  any 
or  all  claims  of  any  kind  for  labor  or  materials,  then  the  store 
No.  14  Moore  street,  is  to  be  conveyed  (subject  to  a  mortgage  of 
$3,850,)  to  J.  Naylor,  or  his  assigns,  as  payment  in  full  for  the 
remaining  five  thousand  dollars. 

New  Yobk,  28th  May,  1857. 

Joseph  Naylor. 
Witness— Chas.  A.  Coe. 


NEW  YOBK—  APRIL,  1869.  367 

Smith  v.  Oo*. 

"  I  agree  to  make  an  additional  story  on  the  building  now  being 
erected  by  me  on  the  lots  corner  of  East  and  Cherry  streets,  so 
that  the  whole  will  be  three  stories  high,  and  on  a  level  with  the 
floors  of  store  756  Water  street,  and  finish  the  same,  under  the 
directions  of  Henry  Coe,  in  a  good  and  workmanlike  manner, 
and  of  the  best  materials,  for  the  sum  of  five  thousand  five 
hundred  dollars,  (making  the  whole  cost  of  building  when  com- 
pleted, $19,600),  payable  as  follows :  When  the  materials  are 
placed  on  the  ground,  one-half,  or  $2,760,  and  when  the  roof  is 
on  and  tinned,  the  rest,  or  $2,760. 

New  YoRk,  7th  July,  1857. 

Joseph  Naylob." 

The  defendant  Coe  answered,  and  alleged  that  the  building 
was  erected  under  these  contracts ;  that  he  had  paid  Naylor  the 
$19,500  therein  mentioned,  and  also  the  sum  of  $3,568.76  for 
extra  work,  independent  of  the  contracts,  and  that  at  the  time  of 
filiug  the  notice  of  lien,  or  since,  no  sum  of  money  whatever 
was  due,  or  to  become  due,  to  Kay  lor,  on  account  of  the  erection 
of  the  building.  Also,,  that  on  August  29th,  1857,  Naylor 
failed  to  complete  his  contracts  and  abandoned  the  work — the 
building  being  then  in  an  unfinished  state— and  that  the  defend- 
ant  Coe  had  been  compelled  to  complete  the  same  at  an  addi- 
tional expense  of  about  $1,500. 

The  action  was  tried  before  Judge  Daly,  without  a  jury,  who 
found,  as  matter  of  fact :  That  on  the  24th  of  September,  1857,  the 
day  the  lien  was  filed,  there  was  due  from  the  defendant  Coe  to  the 
defendant  Naylor,  a  larger  sum  than  the  plaintiffs  demand ;  and, 
as  a  conclusion  of  law,  that  there  was  due  to  the  plaintiffs  the  sum 
of  $1,737.58,  with  interest  from  the  twentieth  day  of  August, 
1857,  for  which  sum  the  plaintiffs  had  a  lien  upon  said  premi- 
ses; to  which  seyeral  and  respective  findings,  of  fact  and  of 
law,  the  defendant  Coe  excepted. 

The  testimony  at  the  trial,  as  shown  by  the  printed  case,  was 
not  only  conflicting  in  its  essential  parts,  but  in  addition  was 
quite  indefinite,  so  as  to  be  almost  unintelligible,  arising  from  the 
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inconsistent  statements  of  the  principal  witnesses.  Judge  Daly. 
in  his  opinion,  has  so  fully  commented  upon  these  things,  and 
the  other  opinions  give  such  comments  upon  the  iacts  proven, 
that  it  is  unnecessary  here  to  do  more  than  to  refer  to  them  for 
all  the  particular  information  which  may  be  needed  for  a  com- 
plete understanding  of  the  case. 

William  Curtis  Noye*  and  Hoffman  &  Pirsson,  for  the  appel- 
lants. 

L  Nay  lor  was  the  only  witness  to  prove  the  indebtedness  and 
his  compliance  with  the  terms  of  the  contract;  but  he  was  ut- 
terly discredited,  and  his  testimony  should  have  been  disregard* 
ed.  1.  On  the  17th  August,  1857,  he  gave  a  receipt  in  full  foi 
all  work  which  he  does  not  explain,  and  yet  he  pretends  to  claim 
a  large  sum  still  due  him.  2.  He  subsequently  swore,  on  an  ex- 
amination in  a  proceeding  supplementary  to  an  execution  against 
him,  that  nothing  was  due  him  from  Coe.  This  was  on  the  15th 
September,  1857.  3.  He  also  agreed  to  accept,  and  did  accept, 
$22,500  in  fulL 

II.  This  receipt  was  given  and  the  deposition  made  before  the 
lien  was  filed,  and  before  any  claim  of  the  plaintiff^  attached, 
and  such  a  receipt  cannot  be  annulled  or  set  aside  in  this  indirect 
mode  by  a  proceeding  under  the  lien  law,  without  any  pleadings 
or  preliminary  allegations  impeaching  its  validity. 

IH.  But  the  contractor,  Nay  lor,  was  not  entitled  to  anything, 
as  he  admitted  he  had  been  paid  $23,000,  which  was  more  than 
the  contract  called  for,  being  $19,500,  for  he  had  never  fin- 
ished the  building.  In  fact,  he  was  paid  over  $25,000,  and 
then  he  abandoned  the  building  nearly  a  month  before  the 
lien  was  filed.  Even,  therefore,  if  he  had  done  extra  work  by 
the  express  or  implied  permission  of  Coe,  this  only  made  such 
extra  work  an  addition  to  the  work  called  for  by  the  contract^ 
and  upon  well  settled  principles  he  could  recover  nothing,  either 
for  the  original  or  the  extra  work,  until  his  entire  contract  was 
performed,  which  has  never  been  done.  Pullman  v.  Cormng,  14 
Barb.  174 ;  &  Cn  affirmed,  5  Selden,  93. 
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Thomas  C.  Fields,  for  the  respondents. 

Daly,  First  Judge. — In  the  law,  as  laid  down  by  my  brother 
Hilton,  I  fully  concur.  I  differ  only  as  to  its  application  to 
the  facts  of  this  case.  I  agree  that  if  Nay  lor  entered  into  4  spe- 
cial contract  with  the  defendant  Coo,  to  erect  a  building  of  a  cer- 
tain kind  or  description  for  $19,500,  that  he  was  fully  paid  before 
the  plaintiffs  filed  their  lien,  and  that  nothing  would  be  due  from 
Coe  to  Naylor,  to  which  the  plaintiffs'  lien  could  attach ;  or  that 
if  Nay  lor  agreed  to  erect  a  building  in  a  specified  manner,  whether 
the  sum  he  was  to  receive  for  it  was  agreed  upon  or  not,  and 
abandoned  the  work  before  it  was  completed,  that  he  could  re- 
cover nothing.  Whatever,  doubts  may  have  previously  existed 
upon  the  point,  it  is  now  settled  to  be  the  law  of  this  state,  {Smith 
v.  Brady,  17  N.  Y.  Kep.  (3  Smith,)  173),  that  if  a  contract  is 
entered  into  for  the  erection  of  a  building,  in  which  the  nature 
of  the  structure  and  the  materials  of  which  it  is  to  be  composed 
are  agreed  upon  and  specified,  that  the  builder  must  perform  his 
contract  in  every  essential  particular,  unless  performance  is 
waived  by  the  other  party.  That  the  use  or  occupation  of  the 
building  by  the  owner  will  not  b$  deemed  a  waiver,  or  such  an 
acceptance  of  the  building  as  will  entitle  the  builder  to  sue  upon 
the  contract,  leaving  the  owner  to  deduct  his  damages  from  the 
contract  price,  but  that  a  substantial  performance,  according  to 
the  terms  and  conditions  agreed  upon,  is  a  condition  precedent  to 
the  builder's  right  to  maintain  an  action  upon  the  contract. 
"Every  one,"  says  Comstock,  J.,  "has  a  right  to  build  his 
house,  his  cottage  or  his  store,  after  such  model  and  in  such  style 
as  shall  best  accord  with  his  notions  of  utility,  or  be  most  agree- 
able to  hia  fancy,  The  specifications  of  the  contract  become 
the  law  between  the  parties  until  voluntarily  changed*  If  the 
owner  prefers  a  plain  and  simple  Doric  colum,  and  has  so  pro- 
vided in  the  agreement,  the  contractor  has  no  right  to  put  in  its 
place  the  more  costly  and  elegant  Corinthian.  If  the  owner,  hav- 
ing regard  to  strength  and  durability,  has  contracted  for  walls  of 
specified  materials  to  be  laid  in  a  particular  manner,  or  for  a  given 
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number  of  joists  and  beams,  the  builder  has  no  right  to  substi- 
tute his  own  judgment  or  that  of  others.  Having  departed  from 
the  agreement,  if  performance  has  not  been  waived  by  the  other 
party,  the  law  will  not  allow  him  to  allege  that  he  has  made  as 
good  a  building  as  the  one  he  engaged  to  erect  He  can  demand 
payment  only  upon  and  according  to  the  terms  of  his  contract, 
and  if  the  conditions  on  which  payment  is  due  have  not  been 
performed,  then  the  right  to  demand  it  does  not  exist" 

This  rule,  which  denies  to  the.  contractor  who  abandons  the 
work  before  he  has  completed  it,  or  who  in  oompleting  it  has 
substantially  departed  from  what  was  agreed  upon,  any  remu- 
neration for  what  he  has  done,  is  one  in  respect  to  which  great 
diversity  of  opinion  has  existed.    And  the  obligation,  in  such  a 
case,  of  the  party  who  has  the  possession  and  enjoyment  of  the 
labor  and  materials  of  another,  to  make  at  least  some  compensa- 
tion for  what  he  has  received,  after  a  full  and  liberal  allowance 
has  been  made  to  him  for  any  damage  he  may  have  sustained  by 
the  non-performance  of  the  contract  in  its  entirety,  has  been  re- 
cognized and  upheld  by  the  judicial  tribunals  of  Massachusetts 
and  New  Hampshire.    Hayward  v.  Leonard,  7  Pick.  181 ;  Smith 
v.  First  Congregational  Meeting  House  in  Lowell,  8  i<L  178 ;  Brtir 
ton  v.  Turner,  6  N.  H.  481.    The  more  rigid  rule,  to  which  we 
have  adhered  in  this  state,  has  its  foundation  in  the  policy  of  se- 
curing the  full  and  faithful  performance  of  contracts  where  the 
contract  clearly  and  expressly  specifies  what  is  to  be  done,  for 
the  reason  that  a  more  lax  and  less  rigid  rule  would  afford  en- 
couragement to  parties  to  abandon,  or  execute,  their  contracts  as 
their  interest  or  caprice  dictated ;  and  though  it  may  inflict  upon 
ithe  defaulting  contractor  a  very  heavy  pecuniary  punishment, 
•by  giving  to  the  other  party  what  the  contractor  has  done,  with- 
.  out  paying  anything  for  it,  still  that  consideration  is  unimportant, 
weighed  against  its  healthy  and  beneficial  effect  as  a  general  rule. 
'  The  rule,  however,  can  be  applied  only  in  cases  where  a  spe- 
cial contract  has  been  entered  into,  and  the  distinction  in  die 
present  case  is,  that  the  contract  under  which  Coe  and  Naylor 
jEieJediannot  be  regarded  as  a  special  one  as  respects  the  nature 
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of  the  building  to  be  erected,  the  materials  of  which  it  was  to  be 
composed,  or  as  to  the  amount  which  Coe  was  to  pay.  The  case, 
as  settled,  is  but  a  very  imperfect  statement  of  the  evidence 
which  appeared  upon  the  trial,  as  I  took  it  for  granted,  in  settling 
it,  that  the  plaintiff  had,  in  his  amendments,  embraced  all  that  he 
considered  material,  and  I  looked  no  farther  than  to  see  whether 
the  amendments  objected  to  were  correct  Still,  imperfect  as  the 
case  is,  it  sufficiently  discloses,  for  the  puqwses  of  this  review, 
what  the  nature  of  the  contract  was,  and  that  it  cannot  be  re- 
garded as  defining  the  plan  of  the  building,  the  materials  that 
were  to  be  used  in  its  construction,  or  as  fixing  the  amount  ulti- 
mately to  be  paid. 

On  the  28th  of  May,  1857,  Naylor  agreed  in  writing,  to  erect 
a  building  as  per  plans  and  specifications  signed  by  him  and  Coe, 
to  be  finished,  under  the  directions  of  Coe,  in  a  good  and  workman- 
like manner  and  of  the  best  materials,  for  $14,000,  Coe  to  pay 
for  the  materials  to  the  seller  as  the  same  were  delivered  at  the 
building,  to  the  extent  of  $9,000,  and  when  the  building  was 
finished,  Coe  was  to  convey  the  store  14  Moore  street  to  Naylor, 
subject  to  a  mortgage  of  $3,850,  as  payment  in  full  for  the  re* 
maining  $5,000.  Naylor  further  agreed  to  make  any  alterations 
suggested  by  Coe,  provided  the  expense  did  not  exceed  $800. 
Though  the  contract  refers  to  the  plans  and  specifications  signed  by 
Coe  and  Naylor,  contemporaneously  with  the  making  of  the  writ- 
ten agreement,  no  plans  or  specifications  were  signed.  Specifica- 
tions in  writing,  bearing  the  same  date  as  the  written  agreement, 
and  to  which  the  name  of  the  defendant's  brother  as  a  witness  was 
attached,  were  read  in  evidence,  and  which  the  brother  Charles 
Coe  testified  were  specifications  drawn  up  by  the  defendant,  and 
on  which  the  contract  was  based.  Naylor  admitted  that  a  specifi- 
cation was  shown  to  him  at  the  time  of  the  making  of  the  contract, 
that  one  was  given  to  him  at  that  time,  which  was  lost>  and  that 
he  might  have  seen  the  specifications  exhibited  in  court  before, 
but  that  he  never  signed  any  specifications  or  worked  by  any ; 
that  he  was  to  draw  a  specification  to  work  by,  which  was  to  be 
given  to  Coe,  but  that  he  never  drew  one.    The  defendant's 
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brother  testified  that  the  reason  why  Naylor  did  not  sign  the 
specifications  was,  that  one  or  two  alterations  were  made,  and  Nay- 
lor wanted  a  fair  copy.  Conceding,  npon  this  testimony,  that 
the  specification  exhibited  in  court  was  the  one  referred  to  in 
the  written  agreement,  that  it  was  delivered  to  and  accepted  by 
Naylor,  as  constituting  a  part  of  the  agreement  then  made,  it  is 
apparent  upon  the  mere  inspection  of  it,  that  without  the  plans 
it  furnishes  no  guid^  as  to  the  nature  of  the  structure  to  be 
erected.  It  was  drawn  by  the  defendant,  and  is  entitled  specifi- 
tion  of  carpenter's  work  and  materials  required  to  build  a  two  story 
storehouse,  corner  of  East  and  Cherry  streets.  It  provides  for  the 
thickness  of  the  walls,  but  their  heighth  or  the  dimensions  of  the 
building,  the  number  of  openings,  such  as  windows,  &c.,  are  uu- 
asoertainable  without  the  plans.  It  is  specific  as  to  certain  ma- 
terials to  be  used,  and  silent  as  to  others.  It  does  not  appear 
whether  the  building  is  to  be  of  brick  or  of  stone.  It  is  not  only 
defective  in  omitting  to  specify  some  of  the  most  essential  of  the 
materials,  but  in  matters  where  it  is  specific,  it  has,  under  the 
direction  and  assent  of  the  defendant,  been  so  materially  departed 
from  in  the  uae  of  materials  and  in  other  matters  in  which  it  is  spe- 
cific, that  I  came  to  the  conclusion  that  whatever  may  have  been 
the  understanding  of  the  parties  when  this  specification  was 
drawn,  whether  they  intended  or  not  that  it  was  to  form  part  of 
the  written  agreement  of  the  28th  of  May,  1857,  when  that  agree- 
ment was  signed  by  Naylor,  that  it  was  very  clear  that  neither 
party  regarded  this  specification  as  controlling  or  as  binding  upon 
either,  but  that  the  building,  materially  altered  from  the  first  de- 
sign or  intention,  whatever  that  was,  was  carried  on  by  Naylor 
under  the  direction  of  Coe,soas  to  become,  both  as  to  the  nature 
of  the  structure  and  in  the  cost  and  expense  of  building  it,  some- 
thing very  different  from  what  either  party  had  in  view  when 
Naylor  signed  the  agreement  of  the  28th  of  May,  1857. 

About  a  month  after  that  agreement  was  made,  that  is,  on  the 
7th  of  July,  an  important  change  was  made — the  addition  of 
another  story — by  which  the  building  was  made  three  stories  in 
heighth.    This  Naylor  agreed,  in  writing,  to  do  in  a  workman* 


NEW  YORK— APEIL,  1859.  378 

Smith  v.Coe. 

like  manner,  and  of  the  beet  materials,  for  $5,500 ;  making  in 
all,  as  he  expressed  it  in  the  writing,  for  the  whole  cost  of  the 
building,  when  completed,  $19,500 ;  one  half  of  the  additional 
$5,500  to  be  paid  when  the  materials  were  placed  on  the  ground, 
and  the  other  half  when  the  roof  was  on  and  tinned.  This 
writing  might  be  regarded  as  a  distinct  understanding  and  agree- 
ment, on  the  part  of  Naylor,  as  to  what  the  cost  of  thevwhole 
building  was  to  be,  or  as  to  what  he  had  agreed  to  erect  it  for; 
and  if  I  could  have  said,  upon  the  evidence,  that  no  alteration 
or  change  had  been  made  after  that  time,  but  that  the  building, 
as  then  carried  forward,  and  ultimately  completed,  was  exactly 
what  was  then  intended,  or  if  changed,  that  the  alteration  or 
change  had  been  made  by  Naylor,  without  the  concurrence  or 
authority  of  Coe,  then  I  might  have  held  that  Naylor  was  en- 
titled to  but  $19,500,  and  had  been  fully  paid  that  amount 
But  I  would  have  been  entirely  unwarranted  in  drawing  any 
such  conclusion  from  the  evidence.  Naylor,  in  his  testimony, 
has  enumerated  changes  that  were  made  in  the  character  of  the 
materials  and  in  the  nature  of  the  structure,  which,  limiting  my- 
self to  those  which  I  concluded,  from  the  evidence,  were  made 
after  the  agreement  for  the  third  story  was  entered  into,  in- 
volved an  additional  expense  of  over  $6,000,  the  last  item  of 
which  was  the  difference  between  spruce  instead  of  hemlock  for 
the  roo£  Naylor  also  testified  that  the  difference  in  cost  be- 
tween the  building  first  contracted  to  be  built  and  the  building 
as  finished,  was  about  $12,000,  in  consequence  of  changes  made 
from  the  original  contract  In  this  he  is  not  contradicted,  and 
we  must  assume  the  fact  to  be  true.  The  specification  given  in 
evidence  is  imperfect,  and,  without  the  planB,  it  is  impossible  to 
say  what  kind  of  building  was  contemplated  by  the  original  con- 
tract, except  so  for  as  it  is  indicated  in  the  testimony.  It  is  this 
difficulty,  the  utter  impossibility  of  fixing,  by  the  evidence,  upon 
the  kind  of  building  that  was  to  be  erected,  that  leaves  this  case 
deficient  in  an  element  essential  to  the  existence  of  a  special  con* 
tract  If  we  could  gather  from  the  written  instruments  and  the 
oral  testimony  the  exact  nature  of  the  building  to  be  erected, 


874  COURT  OF  COMMON  PLEAS. 

Smith  y.  Ooe. 

and  the  kind  of  materials  to  be  used  in  its  construction,  as  a 
thing  settled  and  agreed  upon  between  the  parties,  we  should 
then  have,  what  does  not  exist  in  this  case,  the  proper  starting 
point.  That  being  clearly  defined  and  specified,  any  additions 
made  would  be  extra  work,  the  value  or  cost  of  which  could  be 
added  to  the  contract  price,  and  the  matter  would  be  very  simple. 
If  the  specifications  given  in  evidence  by  the  defendant  had  been 
signed  by  Naylor,  they  would,  as  far  as  they  go,  be  binding  upon 
him ;  but  we  have  Naylor  asserting  that  the  specification  handed 
him  at  the  time  of  the  making  of  the  contract  did  not  call  for 
yellow  stone  girders,  and  in  his  cross-examination,  admitting 
that  the  paper  shown  him  contained  everything  in  the  original 
specification,  but  at  the  same  time  declaring  that  alterations 
commenced  from  the  foundation,  that  he  never  paid  much  atten- 
tion to  the  specification,  but  went  on  and  built  the  building  as 
Mr.  Coe  and  Mr.  Lawrence  told  him  to.  That  it  was  built  under 
the  directions  of  Mr.  Coe  and  Mr.  Lawrence,  and  that  he  told  Coe 
that  the  building  would  cost  a  great  deal  more  as  he  was  going 
on.  That  about  ten  days  after  he  commenced,  they  objected  to 
the  use  of  old  timber,  and  that  after  that  he  went  on  and  built  as 
they  directed,  and  when  they  gave  no  directions,  he  went  on  and 
built  himself  and  that  the  difference  between  old  and  new  tizn 
ber  added  five  thousand  dollars  to  the  cost  of  erection.  Coe's 
brother,  however,  testified  that  Naylor  could  not  get  yellow  pine 
timber,  and  asked  permission  to  substitute  other  timber.  That 
when  Naylor  commenced  putting  down  the  foundation  the  de- 
fendant objected  to  his  putting  down  old  timber,  as  the  specifi- 
cation called  for  new  timber — yellow  and  Georgia  pine — which 
was  not  strictly  the  fact,  and  that  Naylor  put  down  new.  This 
witness  also  testified  that  some  spruce  was  used,  which  was  an 
inferior  article,  and  that  the  specification  called  for  the  best  kind 
of  timber  of  every  description — in  which  he  was  mistaken,  as, 
with  the  exception  of  the  seven  rows  of  girders  and  posts  through 
the  first  story,  which  were  to  be  of  yellow  pine  timber,  no  other 
timber  is  mentioned  in  the  specification  but  good  merchantable 
quality  spruce  timber.    This  witness  was  inaccurate  in  several 
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other  important  particulars.  I  thought  his  testimony,  upon  the 
whole,  very  loose  and  general ;  and  haying  found  him  inaccu- 
rate in  several  material  points,  I  did  not  regard  his  testimony  as 
controlling  upon  any  point.  But  even  this  witness  testified  that 
the  contract  was  varied  from  before  the  building  was  finished ; 
how,  or  by  whom,  whether  with  or  without  the  defendant's  con- 
sent, he  does  not  state,  and  I  merely  refer  to  it  to  show  that  even 
his  testimony  is  not  consonant  with  the  existence  of  a  special 
contract,  the  entire  performance  of  which,  according  to  terms 
stipulated  and  specified,  the  defendant  has  or  had  a  right  to  ex- 
act, but  as  supporting  the  theory  or  conclusion  which  I  arrived 
at  in  deciding  the  case,  namely,  that  wha^ver  may  have  been  the 
exact  understanding  of  the  parties  in  the  beginning,  or  at  any 
one  time,  a  thing  impossible  to  be  determined  from  the  evidence, 
that  it  was  materially  departed  from  with  the  full  assent,  author- 
ity and  direction  of  t£e  defendant,  so  as  to  leave  their  contract 
wanting  in  those  features  essential  to  the  existence  of  a  special 
contract,  and  which  demands  for  its  construction,  or  for  the  de- 
termination of  the  rights  of  the  parties  under  it,  a  very  different 
rule  of  law  from  that  which  prevails  in  respect  to  special  con- 
tracts- 
One  important  deviation  in  materials  was  from  spruce  to  yel- 
low pine  timber.  This  the  defendant's  witness,  Lawrence,  says 
was  agreed  to.  It  made  a  difference  in  the  cost,  that  is,  increased 
it  between  $1,200  and  $1,500.  The  building  was  raised  eight 
feet,  which  made  a  difference  of  $8,600,  and  made  it  necessary 
to  give  the  roof  a  double  pitch,  when  it  was  to  have  but  a  single 
pitch.  The  specifications  are  silent  as  to  the  kind  of  brick,  the 
general  provision  being  that  "  all  materials  were  to  be  of  good 
merchantable  qualities."  Naylor  intended  to  use  soft  brick  on  the 
inside  of  the  walls,  and  bad  a  right  to.  There  was  nothing  in 
the  specification  to  the  contrary.  Hard  brick  was  used  at  an  extra 
cost  of  $8,000.  Timber  for  concrete  was  used  at  an  extra  cost  of 
$500  or  $600.  These  items  are  referred  to,  to  show  how  material 
the  deviations  were.  In  addition  to  which,  there  were  many 
things  not  embraced  in  the  specification,  and  not  necessarily  a 


876  COURT  OF  COMMON  PLEAS. 

Smith  r.Coe. 

part  of  the  contract :  such  as  one  thousand  feet  of  railway,  $760 ; 
Croton  water  introduced,  $70 ;  and  stairway  for  the  hatchway,  &c 
Naylor  testified,  as  I  have  said,  that  the  alterations  commenced 
with  the  foundation,  and  how  material  those  alterations,  changes 
and  additions  were,  and  how  greatly  they  added  to  the  cost  of 
the  structure,  is  apparent  from  the  testimony.  Naylor  says  that 
nothing  was  said  about  extra  work.  Coe  paid  all  the  bills  up  to 
the  plaintiff's  bill.  Every  Saturday,  Naylor  came  to  the  defend- 
ant's store  with  a  list  of  the  laborers,  and  the  defendant's  brother 
paid  their  wages.  In  this  way  the  work  went  on,  showing  thai 
the  agreements  signed  by  Naylor,  which  stipulated  as  to  the  mode 
of  payment,  were  depa/ted  from  in  the  beginning.  "I  was  sat- 
isfied," says  Naylor,  "  to  go  on  and  build  as  long  as  Coe  paid  the 
bills."  And  in  this  way  they  went  on,  Naylor  following  the 
directions  of  Ooe  and  Lawrence,  and  Coe  paying  all  the  bilk 
Under  such  an  arrangement  Naylor  was  little  better  than  a  su- 
perintendent. He  followed  whatever  directions  were  given  to 
him,  and  the  means  to  carry  on  the  work  were  supplied  by  Coe, 
by  paying  the  employees  every  Saturday  night,  and  paying  the 
bills  as  they  came  in.  Such  a  state  of  things  is  inconsistent  with 
the  supposition  that  either  party  acted,  or  supposed  they  were 
acting,  under  a  special  contract  for  a  oertain  thing  at  a  fixed 
price.  The  defendant  gave  the  most  unequivocal  evidence  that 
he  did  not  According  to  the  written  instrument  he  was  to  pay 
$14,500,  and  only  $11,750  of  that  before  the  building  was  fin- 
ished, as  the  remaining  $2,750  was  to  be  paid  when  the  roof  was 
on  and  tinned.  For  the  remaining  part  of  the  $10,500,  he  was 
to  convey  to  Naylor  a  store,  when  the  building  was  finished  and 
cleared  of  all  claims  for  labor,  and  yet  he  paid  out  in  cash,  while 
Naylor  was  in  charge  of  the  building,  and  before  it  was  com- 
pleted, $23,642,  or  nearly  $10,000  more  than  Naylor  could  have 
demanded  under  such  a  contract,  and  a  large  excess  over  the 
price  specified  in  the  writings.  This  was  and  is,  to  my  mind, 
very  conclusive,  to  show  that  he  did  not  regard  himself  as  limited 
by  that  price,  but  that  he  clearly  recognized  his  obligation  to  pay 
more.    My  conclusion  was,  and  still  is,  that  he  showed,  by  his 
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own  act,  that  the  original  design  or  intention  of  the  parties  had 
been  materially  changed  in  the  progress  of  the  erection,  and  that 
the  sum  named  in  the  writings  was  no  longer  the  fixed  or  stipu- 
lated cost  He  evidently  regarded  the  conveyance  of  the  store  in 
Moote  street  as  no  longer  a  feature  in  the  mode  of  payment,  as 
he  had  already  paid  out  in  cash  several  thoxpand  dollars  more 
than  the  whole  sum  named  in  the  two  agreements,  including  the 
store,  which  was  to  be  equivalent  to  $5,000. 

I  did  not  attach  much  importance  to  the  receipt,  except  as  an 
acknowledgment  that  $19,500  was  received  by  Naylor  previous 
to  tho  17th  of  August,  1#>7,  because  the  defendant,  by  making 
subsequent  payments — payments  afterwards  to  the  amount  of 
$4,142 — indicated  very  clearly  that  he  did  not  regard  it  as  a  final 
settlement.  -  Nor  did  I  hold  the  statement  of  Naylor,  when  ex- 
amined upon  proceedings  supplementary  to  execution,  that  Ooe 
had  not  agreed  to  give  him  more  than  $19,500,  but  that  he  had 
hopes  that  he  would  give  him  something  more,  as  conclusive 
apon  the  plaintiff  in  the  action.  Naylor  having  testified,  it  was 
receivable  in  evidence,  to  be  weighed  in  connection  with  what 
Naylor  testified  to  on  the  trial ;  but  the  whole  evidence  in  the 
case  was  to  be  taken  together ;  and  if  the  whole  evidence  taken 
together  established  a  different  state  of  facts,  the  plaintiff  would 
not  be  concluded  by  any  admission  made  by  Naylor. 

It  was  in  proof  before  me,  that  the  mason  and  carpenter  work 
of  the  building  as  finished  was  worth  $29,529.06.  I  regret  that 
the  testimony  of  the  two  very  competent  witnesses,  one  a  super- 
intendent of  buildings,  and  the  other  a  practical  mason,  by  whom 
this  fact  Was  established,  has  not  been  fully  inserted  in  the  case, 
that  the  mode  in  which  they  proceeded,  and  the  basis  upon  which 
their  estimate  was  made,  might  fully  appear.  But  the  fact  stands 
upon  the  record,  and  the  defendant  did  not  attempt  to  controvert 
or  question  it  Lawrence,  the  defendant's  witness,  testified  that 
the  additional  work  After  Naylor  left,  amounted  to  $1,000,  so  that 
the  materials  and  work  then  done  was  of  the  value  of  $28,529. 
The  defendant's  brother  testified  that  he  paid  out  $25,000,  and 
that  defendant  paid  out,  in  addition,  $1,000  or  $2,937  more  than 
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the  sum  claimed  in  the  answer  to  have  been  paid  to  Naylor 
for  or  upon  the  erection  of  the  building,  and  which  Naylor  con- 
ceded had  been  paid,  or,  as  he  expressed  it,  which  he  did  not  dis- 
pute. If  Lawrence  was  right,  there  was  but  $1,000  additional 
work  after  Naylor  left,  and  as  the  work  was  done  under  Law- 
rence's directions  and  that  of  the  defendant,  Lawrence's  testimony 
must  be  regarded  as  the  most  reliable  upon  that  point  I  con- 
sidered it  more  reliable  than  any  inference  to  be  drawn  from  the 
statements  of  the  witness  Coe  as  to  payments,  or  his  statement 
that  his  brother  was  obliged  to  finish  the  building  after  Naylor 
left  it,  at  an  additional  expense  of  nearly  two  thousand  dollars, 
followed  as  that  statement  was  by  another,  showing  how  vague 
and  unreliable  were  the  impressions  of  the  witness,  namely,  "  after 
we  paid  him  (Naylor)  $22,500,  and  he  abandoned  the  building 
the  balance  of  the  money  "  (which  would  be,  according.  j*>  his  state- 
ment of  payments,  $3,500,)  "  was  paid  to  finish  the  building  and 
for  materials."  He  differed,  moreover,  with  Lawrence  as  to  the 
time  when  Naylor  left,  putting  it  nearly  a  month  earlier  than  the 
time  stated  by  Lawrence,  and  having  found  him  inaccurate  in 
many  particulars,  I  regarded  Lawrence  as  the  more  reliable  wit- 
ness. Coe  says  that  Naylor,  after-he  abandoned,  was  around  the 
building ;  that  he  ordered  materials  after  he  left ;  that  be  saw  him, 
after  he  abandoned,  around  the  building  looking  at  the  men.  All 
of  which  testimony  satisfied  me  that  the  abandonment,  which  the 
witness  referred  to,  was  rather  matter  of  opinion  than  of  knowl- 
edge. Lawrence  swears  that  Naylor  left  the  building,  to  the  best 
of  his  recollection,  about  the  last  of  September.  That  he  was  about 
the  building  after  the  last  week  in  September.  Coe  swears  that  he 
left  the  foreman  to  finish,  and  Naylor  positively  denies  that  he 
ever  abandoned  the  building.  My  own  conclusion  was  that  Nay- 
lor was  probably  away,  or  was  there  but  little  after  the  time  fixed 
by  Lawrence,  and  that  during  this  time,  which  must  have  been 
short,  for  Naylor  swears  the  building  was  finished  in  the  beginning 
of  October;  that  the  foreman  went  on  as  usual  until  the  building 
was  finished,  the  defendant  paying  him  and  the  other  workmen. 
It  does  not  appear  that  Naylor  ever  received  a  dollar.    All  that 
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can  be  gathered  from  the  evidence  is,  that  the  defendant's  brother 
paid  as  the  work  progressed,  upon  Naylor  sending  him  the  bills, 
and  that  Nay  lor  brought  him  every  Saturday  night  a  list  of  the 
laborers,  and  that  he  paid  their  wages.  If  any  money  was  paid 
except  in  this  way,  it  does  not  appear  in  the  evidence.  Now  as- 
suming that  Nay  lor  left  when  Lawrence  thinks  he  did,  about  the 
last  of  September,  and  that  the  work  after  that,  in  finishing  the 
building,  amounted  to  $1,000,  in  what  position  did  the  parties 
stand  ?  The  value  of  the  mason  and  carpenter  work,  then,  if  that 
included  all,  which  may  be  doubted,  amounted  to  $29,529.06, 
and  the  defendant  had  paid  $23,642.  The  amount  of  pay- 
ments claimed  or  set  up  by  the  answer,  is  something  short  of 
this— $23,063 ;  but  $23,642  was  the  statement  given  by  the  de- 
fendant to  Naylor,  and  which  Nay  lor  admitted  on  the  stand  to 
be  correct  I  leave  out  of  consideration  altogether  the  statement 
of  Charles  Co*,  that  there  were  payments  to  the  amount  of 
$26,000,  because  it  was  a  loose  estimate  by  the  witness,  in  round 
numbers  intrinsically  unreliable,  and  is  nearly  $3,000  more  than 
is  stated  or  claimed  in  the  answer.  Taking  $23,642,  therefore, 
as  the  total  amount  of  payments,  it  shows  an  excess  of  value  over 
payments  of  $5,887,  in  which  was  included  the  plaintiff's  bill  of 
$1,737.53,  and  the  claims  of  other  mechanics,  loosely  estimated 
by  Naylor  at  $1,500 ;  all  of  which  has  gone  into  the  defendant's 
building,  and  the  benefit  of  which  he  claims  to  enjoy  upon  the 
ground  that  he  has  shown  a  special  agreement  on  the  part  of  Nay- 
lor to  erect  the  building  as  it  was  ultimately  finished,  for  $19,500. 
[  have  sufficiently  set  forth  the  reasons  that  show  that  any  such 
conclusion  is  wholly  inconsistent  with  the  testimony,  and  that 
whatever  may  have  been  the  understanding  of  the  parties  when 
the  sum  was  fixed  upon,  it  was  so  materially  departed  from  by 
the  erection  of  a  building  worth  $10,000  more,  that  it  is  now 
utterly  impossible,  at  least  upon  this  evidence,  to  say  what  kind 
of  building  was  agreed  upon  for  $19,500.  The  defendant,  in  his 
answer,  admits  extra  work  to  the. amount  of  $3,563.76.  Extra 
work  must  bd  an  addition  made  to  work  previously  specified  and 
defined,  and  to  know  what  is  extra  we  must  know  what  was 
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previously  agreed  upon,  and  this  I  say  cannot  be  gathered  from 
the  specifications,  the  imperfect  and  defective  state  of  which, 
from  the  want  of  plans  and  of  matters  essential  to  be  inserted,  I 
have  already  pointed  out ;  in  addition  to  which,  alterations  and 
changes  commenced  almost  with  the  foundation  of  the  building. 
With  this  important  concession  by  the  defendant,  that  there  was 
extra  work,  how  are  we  to  get  at  it  ?  If  we  say  that  the  origi- 
nal understanding  was  to  erect  a  building  for  $19,500,  and  that 
afterwards,  by  alterations,  changes  or  additions,  a  building  was 
put  up  of  the  value  of  $29,529,  we  may  say  that  the  difference 
was  for  extra  work.  But  I  maintain  that  nothing  of  this  kind 
can  be  predicated  upon  this  evidence,  and  that  the  only  proper 
finding  upon  it  is  to  hold  that  it  does  not  show  what  was  to  be 
erected  for  $19,500,  and  that  in  that  respect  it  fails  to  establish 
the  most  essential  element  of  a  special  contract,  and  in  the  ab- 
sence of  proof  of  a  special  contract,  the  legal  conclusion  is  ah 
implied  obligation  on  the  part  of  the  defendant  to  pay  Naylor 
whatever  the  work,  materials  and  services  were  reasonably  worth. 
I  took  the  estimate  of  the  two  experts  as  establishing  the  reason- 
able value  of  the  work  and  materials  to  be  $29,529.06,  and  allow- 
ing even  that  the  defendant  had  paid  to  the  full  amount  stated  bj 
his  brother,  that  is  $26,000,  that  he  would  still  be  indebted  in  an 
amount  very  much  greater  than  the  plaintiff's  claim.  That  upon 
the  points,  in  conflict  between  Naylor  and  the  witness  Charles  Coe, 
whether  or  not  Naylor  abandoned  the  contract,  I  came  to  the 
conclusion  that  he  did  not  That  the  work  was  finished  by  his 
foreman  as  fully  as  if  he  had  been  in  daily  attendance  during  the 
short  period  that  elapsed  from  the  time  when  he  was  last  seen 
about  the  building  by  Lawrence,  that  is,  after  the  last  week  in 
September,  and  the  time  when  it  was  completed,  stated  by  him  to 
have  been  in  the  beginning  of  October.  That  before  that  period 
the  building  was  carried  on  under  the  direction  of  Lawrence 
and  the  defendant,  and  that  it  continued  to  be  carried  on  in  the 
same  way  afterwards  under  Naylor's  foreman,  until  finished ;  the 
defendant  paying  the  bills  and  the  workmen,  precisely  as  he  had 
done  before,  and  that  there  was  nothing  in  these  circumstances 
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establishing  that  kind  of  abandonment  which  forfeits  all  claim  or 
right  to  remuneration  for  what  has  been  done. 
.  I  have  dwelt  at  much  length  upon  this  case,  as  it  is  a  peculiar 
one,  and  because  I  feel  that  the  case  would  be  chargeable  with  in- 
justice if  we  were  to  hold  that  the  defendant  is  to  enjoy  the  benefit 
of  a  building  which  cost  nearly  $6,000  more  to  erect  than  he  has 
paid  for  it,  upon  the  ground  that  the  evidence  shows  a  special 
contract  to  erect  it  for  $19,600,  or  a  building  contracted  for  at 
$19,500,  and  augmented  by  extra  work  to  the  amount  of  $3,563.76, 
which  is  the  defence  set  up  by  the  answer*  I  am  for  adhering 
rigidly  to  the  rule  which  holds  parties  to  the  full  or  substantial 
performance  of  their  contracts,  but  the  terms  and  conditions 
agreed  upon  must  distinctly  appear,  or  the  foundation  is  wanting 
for  the  application  of  the  rule.  If  the  defendant  desired  the  ad- 
vantage or  security  to  be  derived  from  the  express  stipulations 
of  a  special  contract,  he  should  have  had  those  stipulations  dis- 
tinctly and  clearly  expressed  before  Nay  lor  began  to  build,  so 
that  if  any  alterations  or  additions  were  afterwards  made,  they 
would  distinctly  appear  upon  reference  being  had  to  the  original 
contract  If  they  were  extra  work,  it  could  be  shown  at  once 
by  looking  at  the  original  agreement,  or  if  substituted  for  work 
therein  provided  for,  what  was  substituted  could  be  compared 
with  what  was  omitted,  and  the  extent  to  which  the  contract  was 
varied,  or  the  effect  that  the  change  might  have  upon  the  whole 
contract,  would  readily  appear.  It  is  this  want,  in  the  case,  that 
renders  it  impossible  to  say  what  was  extra  work  or  what  was 
change  or  alteration,  or  to  adopt  any  other  rule  than  the  one  I 
have  laid  down.  The  defendant  has  had  the  benefit  of  the  $1,700 
worth  of  work  and  materials,  furnished  by  the  plaintiffs,  in  the 
erection  of  the  building.  He  has  not  paid  for  it.  He  is  indebted 
at  least  to  that  extent,  and  the  plaintiffs  having  been  subrogated 
to  the  rights  of  Naylor,  to  the  extent  of  their  claim,  by  the  filing 
of  his  lien,  are,  in  my  judgment,  entitled  to  recover  that  amount 
from  the  defendant 

Brady,  J. — This  appeal  is  presented  for  our  consideration  on 
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a  case  which,  contains  no  findings  of  feet,  and  which,  as  appears 
from  the  opinion  of  Judge  Daly,  does  not  contain  all  the  evi- 
dence given.  The  action  is  one  in  which  findings  were  emi- , 
nently  necessary,  for  the  reason  that  there  is  conflict  on  every 
material  issue,  and  as  to  some  the  weight  of  evidence  is  in  favor 
of  the  unsuccessful  party.  It  would  be,  doubtless,  justifiable 
under  the  circumstances,  to  dismiss  the  appeal,  and  I  would 
urge  such  a  course  were  it  not  for  the  labor  bestowed  upon  it  by 
my  brethren.  Both  the  parties  on  the  trial  seem  to  have  acted 
on  the  principle  that  in  obscurity  there  is  safety  and  must  be 
success,  and  the  result  is  that  neither  has  given  us  testimony 
which  is  entirely  satisfactory  either  in  support  o£  or  in  answer 
to,  the  claim  sought  to  be  maintained.  Mr.  Naylor's  statement 
is,  in  some  instances,  inconsistent  and  irreconcilable,  and  in 
others  mysterious  and  unintelligible ;  while,  on  the  other  hand, 
tbe  attempted  explanations  or  revelations  of  the  defence  are 
either  inconsistent  with  some  prominent  theory  of  the  defence, 
or  are  entirely  insufficient  to  remove  the  difficulties  against  which 
they  are  arrayed.  By  the  written  contracts,  Naylor  was  to  re- 
ceive $19,500  for  building  a  house  on  lots  of  the  defendant  Coe. 
He  says  that  alterations  were  made  under  the  directions  of  Mr. 
Coe,  and  that  the  difference  in  the  cost  occasioned  by  such  altera- 
tions  was  about  $12,000,  or  a  change  from  $19,600  to  about 
$29,500.  And  again,  that  the  expense  of  the  whole  structure 
was  about  $81,000,  and  that  the  bulk  of  the  difference  between 
$24,000  and  $31,000  was  due  on  the  15th  September,  1857.  On 
that  day,  however,  when  under  examination  upon  proceedings 
supplementary  to  execution,  Naylor  said :  "  I  have  been  Mr. 
Coe's  superintendent  of  building ;  I  was  to  build  for  a  certain 
amount,  $19,500.  He  was  to  pay  the  bills,  and  anything  Jess 
than  that  I  would  make.  It  has  already  cost  between  $28,000 
and  $24,000 ;  I  have  hopes  he  will  give  me  something  for  my 
trouble,  but  he  has  not  agreed  to  do  soj*  And  notwithstanding 
this  statement,  he  testifies  in  this  case  that  there  was  $9,000  due 
from  the  defendant  Coe  to  him  on  the  24th  September— or  nine 
days  after  his  examination  under  supplementary  proceedings. 


NEW  YORK— APRIL,  1859.  383 

Smith  v,  Ooe. 

These  statements,  in  my  opinion,  are  irreconcilable  with  any 
other  theory  than  that  Mr.  Naylor  either  intended  to  prevent 
his  judgment  creditor  from  appropriating  the  claim  against  Coe, 
or,  having  no  claim  in  feet  against  Coe  at  that  time!  he  has  since, 
by  an  extraordinary  effort  of  memory,  gathered  the  details  of 
the  ono  herein  stated.  Again,  Naylor  swears  that  he  never  told 
Lawrence  or  C.  A.  Ooe  that  if  they  wojild  pay  him  $22,500,  it 
would  be  in  full  of  all  demands  on  the  building  and  for  extra 
work,  or  anything  like  it,  to  them  or  either  of  them,  or  to  any 
one  else,  and  yet  Mr.  Ooe  and  Mr.  Lawrence  both  swear  to 
the  contrary  positively,  and  of  their  having  made  a  memo- 
randum of  Naylort  statement,  which  he  thus  denied  having 
made.  The  defendant  relied  upon  the  proof  of  this  offer  as 
controlling,  but  the  payment  by  him  of  a  sum  greater  than  its 
amount  shows  either  that  it  was  not  accepted  or  never  made.  I 
think  the  facts  and  circumstances  in  relation  to  it  justify  either 
conclusion,  and  it  must  be  assumed  from  the  judgment  that  the 
presiding  judge  gave  full  credit  to  the  testimony  of  Naylor, 
regarding  it  not  sufficiently  impeached  by  his  statement  under 
proceedings  supplementary,  and  herein  mentioned,  and  by  the 
evidence  on  the  part  of  the  defence  herein  given.  Mr.  Coe,  the 
defendant,  was  not  examined.  If  he  could  have  thrown  any 
light  on  the  questions  involved,  he  has  not  availed  himself  of 
the  opportunity,  and  Mr.  Naylor,  on  the  feet  of  the  alterations 
having  been  made  and  in  relation  to  the  cost  attending  them, 
remains  not  only  unimpeached  but  sustained  by  the  testimony 
in  the  cause.  The  testimony  on  behalf  of  the  defendant  Ooe 
does  not  explain  the  manner,  mode,  or  extent  of  the  alleged 
alterations,  nor  does  it  show  the  value  or  cost  of  them,  although 
both  of  these  subjects  formed  a  part  of  the  proof  made  by  Nay- 
lor. It  would  seem  from  the  peculiar  complexion,  so  to  speak, 
of  the  defendant's  proof;  that  any  allusion  to  the  departures  from 
the  contract  which  was  authorized,  and  increased  the  cost  of  the 
building,  were  avoided  as  subjects  of  inquiry.  They  may  have 
been  overlooked,  but  the  impression  to  be  received  on  a  careful 
perusal  of  the  whole  case  is  apt  to  be  that  the  defendant  chose 
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to  place  himself  upon  the  incongruities  in  Naylor's  various 
statements)  and  the  offer  which  he  herein  denies  having  made. 
However  this  may  be,  giving  credit  to  the  testimony  of  Nay  lor, 
I  think  the  plaintiff  entitled  to  recover,  unless  Naylor,  by 
abandoning  the  work  or  failing  to  perform  his  contract,  nothing 
was  due  to  him  at  the  time  the  lien  was  filed,  or  became  due  at 
any  time  subsequently.  If  the  testimony  of  Naylor  be  received, 
then  it  shows  such  departures  from  the  contract,  and  such  acts 
and  payments  in  regard  to  the  building,  as  to  justify  the  conclu- 
sion of  a  total  abandonment  of  the  condition  or  terms  of  the 
contract,  by  which  the  last  payment  is  made  to  depend  upon  the 
whole  building  being  finished  in  every  respect  But  independ< 
ently  of  this,  the  witness  Coe,  although  he  states  that  Nayloi 
abandoned  the  building  about  the  first  of  September,  says  that 
he  was  around  the  building  after  the  15th,  and  ordered  materials 
after  he  left.  And  further,  that  he  saw  Naylor  around  the  build* 
ing  looking  at  the  men  after  the  time  mentioned  by  him  as  to 
the  abandonment,  and  that  Naylor  left  his  foreman  to  finish  the 
building.  Mr.  Coe  is  not  sustained  by  the  witness  Lawrence,  called 
for  the  defence.  Lawrence  says  that  Naylor  left  about  the  last 
of  September,  and  that  he  saw  Naylor  about  the  building  after 
the  last  week  in  September/  The  building  was  finished  in  the 
fore  part  of  October,  and  Naylor,  having  been  about  the  build- 
ing after  the  last  week  in  September,  must  have  been  there  in 
October.  Naylor  himself  says :  "I  can't  say  I  entirely  finished 
the  building."  This  is  not  a  case,  however,  on  the  facts  dis- 
closed, whatever  may  be  the  feet  of  abandonment,  to  which  the 
rule  is  to  be  applied  that,  the  contractor  having  failed  to  perform 
his  contract,  nothing  is  due.  The  amount  claimed  by  the  con- 
tractor is  for  extra  work  and  materials  caused  by  alterations  in 
the  plan  of  the  building,  and  that  there  can  be  no  doubt  of  the 
character  of  the  work  is  shown  by  Naylor's  receipt,  introduced 
by  the  defendant  Coe,  acknowledging  the  payment  of  the  con- 
tract price  or  sum,  namely,  $19,500,  in  full  settlement  for  build- 
ing store  as  per  contract.  From  this  receipt,  it  follows,  aside  from 
the  testimony,  that  the  contract  price  had  been  earned  and  paid, 
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and  the  building  aoeepted  so  far  as  that  prioe  oould  be  applied, 
and  it  follows,  as  well,  that  the  subsequent  payments  made  by  the 
defendant  were  paid  on  account  of  extras.  It  is  no  answer  to 
this,  that  the  defendant  Coe  paid  $1,000  to  finish  the  building, 
because  there  was  due  to  Nay  lor  a  large  amount  of  money 
for  extra  work  before  Jie  left  the  building,  and  the  money 
so  expended  was  to  complete  the  extra  work.  At  least,  on 
the  evidence,  such  a  presumption  is  warranted.  There  is  no 
language  used  by  the  witne&es  for  the  defence  to  the  effect  that 
the  $1,000  was  expended  in  finishing  the  building  according 
to  the  contract,  and  it  seems  clear  to  me  that  no  such  statement 
could  be  made.  This  case  considered  thus,  and  presenting  these 
varied  aspects,  it  is  my  opinion  that  the  judgment  of  the  special 
term  should  not  be  disturbed.  The  plaintiff  had  made  out  *  prima 
facie  case,  and  although  there  are  objections  to  the  testimony  of 
Baylor,  I  eannot  say,  on  a  consideration  of  the  whole  case,  that 
his  testimony  should  be  discarded. 

* 

Hilton,  J.,  (dissenting). — Naylor  agreed,  by  his  contract  of 
May  28th,  1857,  to  erect  a  building  for  Coe  at  the  corner  of  East 
and  Cherry  streets,  in  this  city,  according  to  certain  plans  and 
specifications  referred  to,  and  which  he  says  were,  given  him  at 
the  time,  (but  were,  however,  never  signed),  for  the  price  of 
$14,000,  payable  as  follows:  $9,000  to  be  paid  to  sellers  of  the 
materials  to  be  used,  as  the  same  should  be  delivered  upon  the 
ground,  and  a  receipted  bill  handed  over.  The  remaining  $5,000 
when  the  whole  building  was  finished  in  every  respect,  and  the 
some  ascertained  to  be  free  from  claims  of  any  kind  for  labor  or 
materials ;  and  to  be  paid  by  conveying  the  store  No.  14  Moore 
street  to  Naylor,  subject  to  a  mortgage  for  $8,850.  By  a  subse- 
quent agreement  between  the  parties,  beating  date  July  7, 1857, 
an  additional  story  was  to  be  put  on  the  building;  to  be  finished 
under  the  directions  of  Coe,  for  the  sum  of  $5,500,  "  (making  the 
whole  cost  of  the  building,  when  completed,  $19,500,)  payable 
as  follows :  When  the  materials  are  placed  on  the  ground  $2,750, 
and  when  the  roof  is  on  and  tinned,  the  rest,  or  $2,750."    By 

Vol.  H.  25 
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the  first  contract,  it  was  expressly  agreed  on  the  part  of  Naylor 
to  make  any  alterations  that  might  be  suggested  to  him,  (pro- 
vided the  additional  expense  of  them  did  not  exceed  $300),  and 
he  was  to  finish  the  buildings  under  the  directions  of  Coe, 

Under  these  contracts  the  buildings  were  commenced,  and 
during  their  progress — under  the  superintendence  of  Coe — they 
were  materially  altered  from  the  contract  or  specifications,  and 
although  there  never  was  anything  said  about  extra  work,  or 
whether  the  alterations  caused  any  additional  expense  in  their 
making,  the  work  was  proceeded  with  by  Naylor,  until  Coe  had 
paid  out  on  account  of  it,  in  cash,  more  than  the  whole  contract 
price.  At  this  time,  which  was  about  the  1st  of  September,  1867 
(and  during  the  first  week  of  that  month),  the  parties  had  a  con- 
versation, wherein  Naylor  stated  that,  if  Coe  would  pay  $22,600, 
it  should  be  in  full  of  all  demands  for  the  building  and  extra 
work.  By  the  receipt  which  Naylor  gave  about  this  time,  it  ap- 
pears that  there  had  been  paid  him  by  Coe,  prior  to  August  17, 
1867,  $19,600,  in-full  settlement  for  building  the  store  in  ques- 
tion, as  per  contract;  and  from  Nay  tar's  testimony,  there  is  no 
doubt  that  he  was  paid,  in  all,  $23,642,  before  he  abandoned  the 
building,  which  was  about  the  16th  of  September,  1867,  when 
it  was  in  an  unfinished  state;  and  after  which  the  defendant 
Coe  expended  about  $2,000  in  its  completion.  Subsequent  to 
this  abandonment,  and  after  Naylor  had  been  paid  not  only  the 
contract  price  agreed  on,  but  also,  and  in  addition,  a  greater  sum 
than  he  had  agreed  to  accept  in  full  satisfaction  of  the  contract 
price  and  for  all  extra  work  performed  by  him,  the  plaintiff  filed 
notice  of  the  lien  which  he  now  seeks  to  enforce  against  the  de- 
fendant Coe,  as  owner  of  the  building,  for  the  value  of  certain 
materials  furnished  and  used  in  its  construction. 

I  do  not  understand  how  such  a  claim  can  be  maintained.  We 
have  repeatedly  held,  and  such  no  doubt  is  the  true  interpreta- 
tion of  the  mechanics1  lien  law,  that  in  order  to  sustain  the  lien 
it  must  be  made  to  appear  affirmatively  that  at  the  time  of  filing 
*the  notice  there  was  actually  due  or  owing  from  the  owner  to  the 
^contractor,  upon  the  original  contract,  a  greater  sum  than  the 


NEW  YORK— APKIL,  1859.  887 

Smith  y.  Coe. 

amount  for  which  the  lien  is  claimed.  Doughty  v.  Devlin,  1 E.  D. 
Smith,  625 ;  (konk  v.  Whittaker,  id.  647,  And  if  it  appears  that 
the  contractor  is  not  entitled  to  recover  upon  his  contract,  by 
reason  of  his  having  abandoned  the  work  before  its  completion, 
or  that  the  work  has  not  been  performed  in  aceordance  with  the 
contract  made  with  the  owner;  or  if  it  appears  that  the  owner 
has  paid  or  settled  with  the  contractor  before  the  notioe  of  lien 
is  filed,  the  lien  creditor  cannot  maintain  hi*  action.  Allen  v. 
Carman,  1  E.  D.  Smith,  692 ;  Cunningham  v.  Jones,  3  id.  650. 

In  other  words,  the  lien  creditor,  by  filing  his  notice  of  lien, 
succeeds  only  to  the  rights  and  claims  which  at  the  time  is  pos- 
sessed by  the  original  contractor,  and  to  no  other  or  greater ; 
consequently,  unless  a  state  of  facte  is  shown  which,  in  a  proper 
action,  would  entitle  the  original  contractor  to  recover  from  the 
owner,  the  lien  creditor  cannot  reoover.  Cunningham  v.  Jones, 
supra.  It  is  probable,  however,  that  if  the  owner  and  contractor 
should  collude  together,  and  agree  upon  a  settlement  in  respect 
to  the  contract  price,  or  the  extra  work  connected  with  the  con- 
tract, for  the  purpose  of  depriving  parties,  who  .may  have  con- 
tributed their  labor  or  materials  to  the  erection  of  the  building, 
of  the  lien  which  the  statute  intends  to  secure  to  them,  the  court 
would  be  disposed  to  disregard  any  settlement,  which  appeared 
to  have  been  made  for  such  a  purpose;  and  in  determining  as  to 
the  intent  of  the  parties,  evidence  showing  that  the  value  of  the 
extra  work  performed  was  grossly  disproportionate  to  the  amount 
allowed  for  it  on  the  settlement,  might  not  only  raise  the  pre- 
sumption, that  the  settlement  was  fraudulent  in  respect  to  lien 
creditors,  but  would,  unexplained,  afford  strong  ground  for  de- 
claring it  to  be  so  in  fact.  Lynch  v.  Gashman,  3  E.  D.  Smith, 
660;  Quimby  v.  Sloan,  2  id.  594. 

As  to  the  settlement,  in  this  case,  having  been  made  as  shown 
by  the  receipt,  there  can  be  no  doubt  ..  It  stands  in  no  way  con- 
tradicted. But  whether  the  conversation  referred  to  actually 
took  place,  is  not  so  certain,  as  Nay  lor  positively  denies  it  How- 
ever, the  weight  of  the  evidence  is,  in  my  opinion,  so  cleqrly 
against  him  on  this  point,  that  it  may  be  assumed,  in  the  absence 
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of  any  finding,  by  the  judge  who  tried  the  cause,  to  the  contrary, 
as  a  fact  proven  in  the  case.  This  being  so,  it  seems  to  me  clear 
that  Naylor  had  no  claim  against  Coe  for  the  erection  of  the 
building  at  the  time  the  plaintiff  filed  his  notice  of  lien,  on  Sep- 
tember 24, 1867,  nor  was  any  money  then  due  him  on  the  con- 
tract 

If  it  be  said  that  the  amount  allowed  for  the  extra  work  was 
disproportionate  to  its  value,  where,  I  ask,  is  the  evidence  upon 
this  point  ?  I  am  aware  that  the  witnesses  Griffith  and  Frye 
testify  to  the  value  of  the  carpenters'  and  masons'  work  in  the 
building  being  $29,529,  but  they  do  not  state  what  part  of  this 
value  is  made  up  of  extra  work  not  contained  in  or  called  for 
by  the  contract,  or  what  has  been  added  to  the  value  by  Coe 
since  Naylor  abandoned  the  work.  And  even  if  it  were  conceded 
that  there  had  been  no  such  conversation  and  settlement  as  al- 
leged, in  respect  to  the  extra  work,  there  is  no  evidence  which 
would  justify  us  in  presuming  that  there  is  anything  owing  by 
Coe  to  Naylor  on  account  of  it;  and  this  being  so,  I  am  ot 
opinion  that  the  plaintiff  has  failed  to  establish  any  indebtedness 
from  Coe  to  Fay  lor  at  the  time  of  filing  the  notice  of  lien. 

But,  to  go  further,  I  think  the  evidence  establishes,  beyond  a 
question,  that  Naylor  abandoned  the  building  and  his  contract 
before  it  was  completed ;  and  it  cannot  be  denied  that  his  right 
to  compensation  for  the  extra  work  is  to  be  determined,  in  some 
degree,  by  the  contract  to  which  it  was  an  addition.    By  tbat 
contract  he  was  entitled  to  no  compensation  until  the  work  speci- 
fied in  it  was  entirely  performed,  and  there  being  no  proof  that 
the  defendant  Coe  agreed  to  accept  the  building  in  the  unfin- 
ished state  in  which  Naylor  left  it;  or  that  he  waived  further 
performance  by  Naylor  of  his  contract,  it  is  quite  clear  thai 
Naylor  could  maintain  no  action  upon  the  contract,  and  as  the 
plaintiff,  as  lien  creditor,  succeeds  only  to  the  rights  of  the  orig 
inal  contractor,  it  follows  that  he  cannot.    White  v.  Hewett,  1 E. 
D.  Smith,  395 ;  Neville  v.  Frost,  2  id.  62 ;  Cunningham  v.  Jones, 
stipra;  Pullman  v.  Corning ',  5  Selden,  93. 

Judgment  affirmed. 
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Maria  Wikthbson  and  Sajcum.  &  Wintebson  v.  Thb 
Eighth  Avenue  Railroad  Coxfany. 

A  complaint  ia  sufficient  if  an  averment  of  »  good  cause  of  action  can  be  gathered 
from  it 

The  only  objections  that  can  be  taken  to  a  complaint  at  the  trial  are,  that  it  does 
not  show  a  cause  of  action,  or  that  the  court  has  not  Jurisdiction  of  the  case. 

Where  the  case  made  upon  appeal  does  not  contain  the  charge  of  the  judge  at  the 
trial,  and  does  not  show  that  any  exception  was  taken  to  the  charge  made,  it  will 
be  assumed  that  the  questions  of  fact  involved  were  fully  submitted  to  the  jury, 
with  all  proper  instructions. 

In  an  action  against  a  railroad  company  for  injuries  caused  by  the  act  of  one  of  their 
conductors,  the  complaint,  after  stating  the  manner  in  which  the  injury  occurred, 
alleged  that  the  conductor  acted  negligently,  and  also  that  by  big  wilfulness  and 
gross  neglect  he  caused  the  injury.    Eddy 

L  That  if  the  complaint  was  bad  for  duplicity,  the  defect  could  only  be  taken  ad- 
vantage of  by  a  demurrer.  • 

II  Such  a  defect  constitutes  no  ground  for  a  non-suit  at  the  trial 

A  principal  is  not  liable  for  injuries  arising  from  the  wflrol  act  of  his  servant 

Appeal  by  the  defendants  from  a  judgment  entered  at  special 
term  upon  a  verdict  of  a  jury  in  favor  of  the  plaintiffs.  The 
action  was  brought  to  recover  for  injuries  received  by  the  plain-, 
tiff  Maria,  while  attempting  to  get  on  a  passenger  car  of  the  de- 
fendants. The  complaint  alleged  that  the  conductor  of  the  car, 
while  standing  on  the  platform,  saw  the  plaintiff  Maria  approach 
to  get  on,  and  while  she  was  getting  on  he  gave  the  signal  to 
start  the  car ;  the  car  did  start  before  she  had  time  to  gain  the 
platform,  and  she  was  by  this  sudden  movement  thrown  off  upon 
the  street  pavement,  and  seriously  injured.  To  this  statement 
was  added,  "  that  the  conductor  of  said  car  acted  in  a  negligent 
and  culpable  manner,  as  aforesaid,  and  he,  by  his  wilfulness  and 
gross  neglect,  caused  the  plaintiff  to  fell,  as  aforesaid,  and  receive 
her  said  several  injuries ;  and  she  alleges  that  the  defendants  are 
guilty  of  carelessness  and  negligence  in  having  in  their  employ 
and  service  such  careless  and  negligent  servants.  She  alleges 
that  she  was  attempting  to  get  upon  said  car  when  the  same  was 
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at  rest,  and  in  presence  and  view  of  the  said  conductor,  and  she 
was  using  care  and  caution  at  the  time,  and  the  said  conductor 
was  guilty  of  gross  and  wilful  negligence  and  carelessness."  The 
defendants,  by  their  answer,  denied  all  the  allegations  in  the 
complaint 

Upon  the  case  coming  on  for  trial,  and  before  any  testimony 
was  introduced,  the  defendants'  counsel  moved  that  the  com- 
plaint be  dismissed  on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute,  a  cause  of  action  against  the  defendants,  for 
the  reason  that,  as  appeared  by  the  complaint,  the  act  complained 
of  was  charged  to  be  the  wilful  act  of  the  conductor  of  the  car  of 
the  defendants,  and  {hat  there  was  nothing  stated  or  charged 
therein,  whereby  the  defendants  became  or  were  responsible  for 
the  wilful  misconduct  of  the  conductor.  The  motion  was  denied 
by  the  court,  and  the  defendants'  counsel  excepted.  The  plain- 
tiffs then  consented  to  strike  out  that^part  of  the  complaint  that 
alleged  that  the  carelessness  was  wilful,  and  only  claimed  for 
careleasnesB  and  negligence. 

The  trial  thereupon  proceeded,  and  the  testimony  offered  was 
conflicting  in  respect  to  the  manner  in  which  the  injury  occurred, 
the  witnesses  for  the  plaintiffs  testifying  substantially  as  alleged 
in  the  complaint,  and  the  conductor,  who  was  sworn  for  the  de- 
fendants, testifying  to  a  state  of  facts  which,  if  uncontradicted, 
would  absolve  the  defendants  from  all  blame.  The  case  made 
upon  the  appeal,  after  giving  the  testimony  of  the  several  wit- 
nesses in  full,  ooncluded  as  follows : 

"  The  jury,  under  a  charge  from  the  judge,  retired,  and  after- 
wards came  into  court  with  a  verdict  for  the  plaintifls,  and 
assessed  their  damages  at  five  hundred  dollars,  upon  which  a 
judgment  was  entered." 

Hamilton  W.  Robinson  and  Henry  Socio,  for  the  appellants. 

.1  The  record  shows,  by  positive  allegation,  that  the  wilful 
misconduct  of  the  conductor  was  the  cause  of  the  plaintiff's  fell- 
ing and  subsequent  injuries,  and  the  proof  introduced  by  the 
.plaintiff  maintained  the  allegation,  and  the  motion  to  dismiss  the 
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complaint  ought  to  have  been  granted ;  for  the  defendants  were 
not  liable  for  sueh  an  act,  unless  they  actually  directed  it  Tifft 
v.  Tiffit  4  Den.  175 ;  Bouxher  v.  Noidstrom,  1  Taunt.  570;  Rich- 
mond  T.  Co.  v.  VanderlriU,  2  Comst  479;  Wright  v.  Wilson,  19 
Wend.  343.  1.  From  these  premises,  the  only  possible  form  of 
action  against  the  company  would  be  trespass,  with  an  additional 
charge  showing  their  direct  authorization  of  the  wrongful  act. 
Foster  v.  The  Essex  Bank,  17  Mass.  509 ;  McManus  v.  Cricket,  1 
East  106;  Moreteyy.  Gaisford,  2  H.  Blac.  442;  6  Term  B.  125; 
5  id.  125.  2.  If  the  complaint  is  equivocal  as  to  the  cause  of 
the  injury,  the  construction  should  be  against  the  plaintiff,  but 
it  charges  the  conductor's  wilfulness  as  a  distinct  cause  of  it 
1  Chit  PL  241.  3.  As  a  judgment  contrary  to  a  mere  admis- 
sion in  pleading,  is  erroneous,  much  more  so  is  one  based  upon 
an  allegation  positively  made  and  verified  by  oath.  Bridge  v. 
Payson,  5  Sandf  210-217.  4.  The  plaintiff  is  not  aided  by  the 
allegation  of  negligence  in  having  such  servants,  without  an 
averment  of  a  scienter;  but  no  evidence  of  incompetency  was 
offered.  Van  Luven  v.  Lyke,  1  Comst  515 ;  2  Stark  Ev.  (6  Am, 
ed.)  525. 

II.  The  motion  for  a  non-suit  should  have  been  granted,  be- 
cause the  evidence  was  consistent  with  the  complaint,  in  charg- 
ing the  injury  as  having  been  caused  by  the  wilfulness  of  the 
conductor,  and  it  showed  no  negligence  whatever  upon  the  part 
of  the  defendants  or  their  agent 

III.  The  conductor's  testimony  showed  that  the  plaintiff  con- 
tributed to  the  injury,  by  carelessly  trying  to  get  on  a  car  in 
motion,  which  is  negligence,  in  law,  on  her  part  Earing  v.  A" 
T.  and  JS.  BB.  Co.,  13  Barb.  9 ;  Brooke  v.  JST.  F.  BR.  Co.,  25 
Barb.  600 ;  Mo.  Law.  B,  (Nov.,  1852)  407. 

IV.  The  proximate  cause  of  the  injury  was  that  the  conduc 
tor,  either  wilfully  (and  contrary  to  his  manifest  duty)  refused 
to  allow  her  upon  the  car,  or  because  she  approached  it  too  late 
to  do  so  consistently  with  safety.  Broom's  Leg.  Max.  104;  11 
John.  B.  15. 

V.  The  finding  of  the  jury  was  contrary  to  the  disinterested 
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testimony  of  Cochran,  and  tipon  the  plaintifPa  plea  and  proof  lie 
alone  is  liable.  A  new  trial  should  therefore  be  granted.  IS 
Barb.  12. 

Charles  S.  Spmcer  and  A.  Sandjbrct,  for  the  respondents. 

I.  The  complaint  charges  the  injury  to  have  occurred  through 
the  negligence  of  the  defendants.  1st  The  words  wilful  and  wil- 
fulness are  surplusage.    2d.  They  characterize  the  negligence. 

II.  In  one  part  of  the  complaint  only  negligence  is  charged, 
m.  The  complaint  was  and  is  amendable. 

IV.  The  company  are  liable  for  the  forcible  and  wrong  acts 
of  their  agents,  acting  within  the  scope  of  their  authority,  as 
when  they  by  force  put  off  a  passsenger  from  cars,  without 
right 

V.  The  judge  chxrged  the  jury  in  accordance  with  the  de- 
fendants1 notion  of  the  law,  as  no  exception  is  taken  to  the 
charge ;  and  a  doubt  as  to  the  evidence  is  no  ground  for  dis- 
turbing the  verdict    Stroud  v.  FaMer,  11  Barb.  800. 

By  the  Court,  Daly,  First  Judge. — The  complaint  recites  the 
particular  facts  from  which  the  injury  proceeded,  namely :  thai 
while  the  car  was  standing  to  receive  passengers,  the  plaintiff, 
Maria  Winterson,  approached  it  and  stepped  with  one  foot  upon 
the  step  of  the  car,  and  took  hold  of  the  railing  with  one  hand, 
intending  to  get  on  the  car;  when  the  conductor,  who  was  stand- 
ing on  the  platform,  and  saw  her  attempting  to  get  on,  gave  the 
signal  for  the  car  to  start,  at  the  same  time  saying  to  her,  "you  are 
too  late,"  and  before  she  bad  time  to  get  on  the  platform,  that  she 
was  thrown  off,  and  fell  upon  her  face  and  breast,  receivings 
serious  injury.  This  statement  is  followed  by  an  averment  that 
the  conductor  acted  in  a  negligent  and  culpable  manner  as  afvrt- 
said,  and  by  his  vrilfulness  and  gross  neglect  caused  the  plaintiff  to 
fall,  and  that  he  was  guilty  of  gross  and  wilful  negligence  and  care- 
lessness. The  latter  part  of  the  averment  may  be  rejected,  and  the 
recital  of  the  facts  constituting  the  cause  of  action,  coupled  with 
the  averment  that  the  conductor  acted  in  a  negligent  and  culpa- 
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ble  manner,  and  that  the  defendants  were  guilty  of  carelessness 
and  negligence  in  haying  such  careless  and  negligent  servants,  is 
an  explicit  and  sufficient  averment  of  a  cause  of  action,  proceed- 
ing from  the  negligence  of  the  defendants.  If  the  complaint 
relied  alone  upon  the  averment  of  a  cause  of  action  arising  from 
the  wilful  act  of  tie  conductor,  then  it  would  show  that  the 
action  should  have  been  against  him  and  not  against  the  com* 
pony,  and  it  would  have  been  the  duty  of  the  judge  to  have 
granted  the  motion  for  a  non-suit;  but  as  the  acts  of  the  conductor 
are  set  forth,  and  he  is  averred  to  have  acted  negligently,  all 
the  averments  setting  up  wilfulness  on  Ins  part  may  be  dis- 
regarded, and  a  good  cause  of  action  will  remain.  It  is  sufficient 
if  an  averment  of  a  good  cause  of  action  against  the  defendants 
can  be  collected  from  the  complaint  If  the  complaint  is  double 
in  setting  up  a  cause  of  action  against  the  servant  of  the  defend- 
ants, growing  out  of  his  wilful  act,  and  one  against  the  defend- 
ants for  the  servant's  negligence,  arising  out  of  the  same  transac- 
tion ;  then  the  defendants  should  have  demurred  upon  the  ground 
that  two  causes  of  action  had  been  improperly  joined,  (Maxwell 
v.  Farnham,  7  How.  286 ;  Cook  v.  Chase,  8  Duer,  64S),  and  the 
plaintiff  would  have  been  compelled  to  elect  Not  having 
availed  themselves  of  this,  which  was  their  proper  remedy  if  the 
complaint  was  bad  for  duplicity,  they  were  not  entitled  to  a  non- 
suit at  the  trial  upon  that  ground.  The  only  objection  they 
could  take  to  the  complaint  at  the  trial  would  be,  that  a  cause  of 
action  could  not  be  collected  from  it,  or  that  the  court  had  not 
jurisdiction*  < 

Treating  the  complaint  as  averring  a  good  cause  of  action 
arising  from  the  negligence  of  the  defendants'  servant,  it  remains 
but  to  consider  whether  the  proof  upon  the  trial  showed  that  the 
injury  was  caused  by  a  wilful  act  of  the  conductor,  or  was  simply 
the  result  of  his  negligence,  and  upon  that  point  it  is  sufficient  to 
say  that  the  question  was  one  eminently  fit  for  the  jury,  and  as 
the  charge  of  the  judge  is  not  given,  and  was  not  objected  to,  we 
must  assume  that  it  was  fully  submitted  to  them  with  all  due 
and  proper  instruction.    It  is  sufficient  for  us  to  say  that  it  does 
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not  appear  as  matter  of  law  upon  the  evidence  that  the  conduc- 
tor acted  wilfully ;  that  is,  with  a  deliberate  intention  to  injure 
Mrs.  Winterson,  or  exhibited  that  reckless  disregard  of  the  life 
or  person  of  another  which  is  equivalent,  or  amounts  to  the  same 
thing,  and  for  which  he  alone  and  not  the  company  would  have 
to  answer.  His  own  evidence  is  conclusive  upon  that  point,  for 
the  transaction  as  narrated  by  him  is  to  the  effect  that  he  was 
entirely  without  blame ;  that  the  injury  was  caused  by  the  act  of 
Mrs.  Winterson  alone,  to  which  he  in  no  way  contributed  by  his 
negligence  or  otherwise ;  in  which  he  was  contradicted  by  the 
plaintiff's  witnesses,  Mr.  and  Mrs.  Gay.  One  of  these  witnesses 
testified  that  he  pushed  her,  but  as  the  witness  afterwards  stated 
what  he  did,  that  is,  touched  her  with  his  hand  upon  her  back 
while  she  had  hold  of  the  rail,  and  that  she  fell,  which  was  also 
the  statement  of  the  other  witness.  If  this  raised  any  doubt  as 
to  the  nature  of  the  act  that  caused  the  injury ;  that  is,  as  to 
whether  it  was  wilfully  done  or  not,  it  was  a  question  for  the 
consideration  of  the  jury,  and  as  they  have  passed  upon  it,  the 
judgment  must  be  affirmed. 
Judgment  affirmed. 


Edwabd  Schwjbbik  v.  John  Mills. 

a.  verification  to  an  answer  in  an  action  in  a  district  0001%  is  sufficient,  if  it  be  to 
the  effect  that  the  party,  agent,  or  attorney  rerifying  the  piling  believes  it  to 
be  true.  , 

Appeal  from  a  judgment  rendered  in  favor  of  the  plaintiff  by 
the  First  District  Court  The  return  showed  that  the  complaint 
was  verified  in  the  form  prescribed  by  the  Code,  and  a  copy 
thereof  had  been  served  with  the  summons.  The  defendant  put 
in  an  answer  denying  the  cause  of  action  alleged,  and  added  to 
it  a  verification,  by  himself  in  the  following  words:  "  The  de- 
fendant, being  duly  sworn,  says  that  he  believes  the  following 
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answer  to  be  true."  The  justice  gave  judgment  for  the  plaintiff 
for  the  amount  claimed  in  the  complaint,  without  requiring  any 
proof;  disregarding  the  answer  upon  the  ground  that  it  was  not 
properly  verified*    The  defendant  appealed. 

Charles  Fraser,  for  the  appellant 

Henry  T.  Cleveland,  for  the  respondent 

By  the  Court,  Brady,  J.— The  question  presented  by  this 
appeal  is  whether  the  verification  of  an  answer  in  the  following 
form,  "  the  defendant,  being  duly  sworn,  says  that  he  believes 
the  foregoing  answer  to  be  true,"  is  sufficient  under  the  15th 
section  of  the  "Act  to  reduce  the  several  acts  relating  to  the  Dis- 
trict Courts  in  the  city  of  New  York  into  one  act,"  passed  April 
IS,  1857.  That  part  of  the  section  which  relates  to  this  subject 
is  as  follows :  "  When  a  copy  of  the  complaint  is  served  as  spe- 
cified in  this  section,  the  original  complaint  and  the  answer 
thereto  *must  be  verified  by  the  oath  of  the  party  pleading,  or  if 
he  be  not  present,  by  the  oath  of  his  agent  or  attorney,  to  the 
effect  that  he  believes  it  to  be  true."  The  doubt  arising  upon 
the  language  of  the  section  is  suggested  by  the  questions :  Who 
believes  it  to  be  true  ?  The  party  or  his  agent  ?  And  if  it  ap- 
ply only  to  the  agent,  in  what  manner  must  it  be  verified  by  the 
party? 

It  was  insisted,  upon  the  argument,  that  the  statute  should 
be  construed  to  mean  that  the  answer  must  be  verified  by  the 
oath  of  the  party,  and  in  the  manner  prescribed  by  law.  As- 
suming this  to  be  a  proper  view,  we  ate  met  at  once  by  an- 
other difficulty,  which  is,  that  there  is  no  form  of  verification 
by  law  established  relating  to  pleadings  in  the  district  courts. 
The  provisions  of  the  Code  relate  to  pleadings  in  courts  of 
record  exclusively.  Beside  that,  the  construction  suggested 
would,  if  adopted,  embody  that  part  of  the  Code  which  ap- 
plies to  the  verification  of  a  pleading  by  the  party,  and  not 
that  which  relates  to  the  verification  by  an  agent  or  attorney. 
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From  the  language  of  the  statute,  it  seems  to  have  been  the 
intention  of  the  legislature  to  require  only  a  verification  to  the 
effect  that  the  peraon  making  it  believed  the  pleading  to  be  true, 
and  without  reference  to  the  form  or  language  in  which  the  ver- 
ification was  made.  The  object  to  be  accomplished  was  to  put 
the  party  sought  to  be  charged  to  his  oath,  denying  the  alleged 
claim,  or  in  setting  up  a  defence  if  the  claim  could  not  be  gain- 
said. The  statute  certainly  has  not,  in  express  terms,  given 
any  form  of  oath  to  be  made  by  the  party,  if)  by  construction, 
the  words  "  to  the  effect  that  he  believes  it  to  be  true,"  are  held 
not  to  apply  to  him,  bat  if  the  converse  be  the  construction, 
then  the  form  of  the  verification  is  the  same,  whether  made  by 
the  party  or  the  attorney.  The  statute  thus  considered  as  pre- 
senting a  doubt,  must  be  controlled  by  the  role  which  has  al- 
ways been  applied  to  these  courts  and  their  jurisdiction.  They 
are  creatures  of  the  statute,  and  take  nothing  by  implication. 
What  is  given  to  them  in  express  terms  only  can  be  exercised 
as  a  power,  and  as  the  previsions  of  the  Code  relating  to  the 
verification  of  pleadings  are  not  made  applicable  to  them,  those 
of  the  act  of  1867  alone  apply.  That  at  §  16  treats  of  the 
whole  subject,  and  provides  in  terms,  that  when  a  complaint 
is  verified,  the  answer  must  be  also  verified  to  the  effect  that 
the  person  verifying  believes  it  to  be  true.  This  provision 
is  simple,  and  in  my  judgment,  sufficiently  comprehensive  to 
cover  allegations  in  the  pleading  founded  upon  knowledge  or 
asserted  on  information.  These  courts  were  originally  designed 
for  the  prosecution  of  small  claims,  and  are  yet  the  only  tribu- 
nals in  this  city  in  which  such  demands  may  be  prosecuted. 
Their  jurisdiction  has  been  enlarged  and  their  form  of  proced- 
ure magnified  by  recent  legislation,  but  it  cannot  be  said  with 
propriety  that  the  legislature  intended  to  surround  them  with 
the  formulas  and  insignia  of  courts  of  record,  and  to  require  the 
litigants  therein  to  conform  to  them.  When  a  provision  of  law 
relating  to  these  courts,  where  simplicity  in  forms  should  pre- 
vail, is  framed  so  ambiguously  that  it  is  not  intelligible  to  a  com- 
mon understanding,  it  is  the  duty  of  the  courts  of  review  to  see 
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that  no  injustice  is  done  by  the  exercise  of  a  doubtful  autho- 
rity. I  think  the  only  verification  of  pleadings  in  the  district 
courts,  required  by  law,  is  that  stated ;  and  that,  whether  made 
by  agent,  or  attorney,  or  party,  it  ia  sufficient  if  it  be  to  the  effect 
that  the  deponent  believes  it  to  be  true. 

Judgment  reversed. 


Cornelius  and  Henby  M.  Bakes  v.  Robert  G.  Bokktssl. 

Spurious  or  counterfeit  bank  bills,  giren  in  discharge  of  a  debt,  will  not  operate  as  a 
payment,  though  both  parties  at  the  time  suppose  them  to  be  genuine. 

Testimony  showing  a  good  cause  of  action  cannot  be  disregarded,  when  H  is  uncon- 
tradicted and  is  uraccpwmatued  by  air/ 1 


Appeal  fro^n  a  judgment  given  by  the  First  District  Court  in 
favor  of  the  defendant  The  actum  was  brought  to  recover  for 
ooal  sold  and  delivered  to  the  defendant  It  appearedatthe  trial 
that  the  defendant  had  give*,  in  payment  for  the  coal,  a  bank  bill, 
which,  on  being  sent  to  the  bank  for  deposit,  was  discovered  to  be 
a  counterfeit  It  was  thereupon  tendered  to  the  defendant,  and  he 
refused  to  receive  it  The  plaratii&'  testimony  established  con- 
clusively that  the  bill  was  spurious^  and  that  it  had  been  received 
from  the  defendant  in  payment  for  the  coal.  The  defendant  was 
examined  on  his  own  behalf,  and  testified  in  substance  that  he 
bad  no  recollection  of  paying  for  the  coal  in  the  bill  in  question, 
and  which,  was  produced  at  the  trial  The  evidence  on  the  part 
of  the  plaintiflb  was  thus  left  uncontradicted,  and  there  were  no 
circumstances  appearing  in  the  case  tending  to  discredit  it  in  the 
slightest  degree-  The  justice  gate  judgment  for  the  defendant, 
and  the  plaintiff)  appealed, 

Choate  <t  Barnes,  for  the  appellants. 

David  E.  Wheeler,  for  the  respondent 
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L  The  court  should  not  set  aside  a  judgment  given  by  an  in- 
ferior  tribunal,  upon  the  only  ground  that  the  judgment  is  con- 
trary to  and  against  evidence,  unless,  1.  It  appears,  from  the 
return  of  the  justice,  that  in  some  form  he  was  wrongfully  influ- 
enced, or  unless  the  case  is  void  of  all  conflicting  evidence,  or  un- 
less it  appears  that  great  injustice  would  be  done :  for  slight  or 
small  pecuniary  amounts  should  not  be  allowed  to  occupy  the 
time  of  courts  when  the  subject  matter  has  been  adjudicated,  and 
the  only  question  is  that  of  weighing  of  testimony.  Easton  v. 
Smith,  1ED.  Smith,  818 ;  Mellon  v.  Smith,  2  E.  D.  Smith,  462, 
472 ;  Graham's  Practice,  632 ;  Douglass  v.  Tousey,  2  Wend.  252 ; 
Smith  v.  Hicks,  5  Wend.  650. 

II.  In  this  case  there  is  a  conflict  of  testimony,  and  the  justice 
who  heard  the  oral  evidence!  has  determined  the  truth  from  the 
best  possible  point  He  hat  seen  and  heard  the  witnesses  face  to 
face,  and  the  granting  a  new  trial  would  be  merely  opinion 
against  opinion.  Needles  v.  Howard,  4  Maule  &  Selwin,  192 ; 
Decker  y.  Jaques,  1  E.  D.  Smith,  64,  62 ;  Easton  v.  Smith,  ibid, 
80,  88;  Bivara  v.  Ohio,  ibid,  818;  Poasino  v.  Henderson,  8  E. 
D.  Smith,  S64;  MeUon  v.  Smith,  2  E.  D.  Smith,  146 ;  ibid,  482, 
472. 

III.  The  testimony  of  the  plaintiff  below  must  be  clearly  and 
beyond  a  doubt  overbalancing  that  of  the  defendant,  and  this 
the  return  does  not  show.  2  Strange,  1142 ;  8  (Wilson,  647 ;  2 
Johns.  Rep.  70, 

IV.  This  judgment  may  have  been  rendered  on  the  credibility 
of  witnesses,  and  to  set  it  aside,  it  must  be  manifestly  and  palpa- 
bly against  the  weight  of  evidence,  and  the  case  must  be  free  from 
doubt    12  Wend.  27 ;  7  Cowen,  202 ;  Graham's  Practice,  682 ; 

Graham's  New  Trials,  861 ;  2  Wendell, ;  WaOdnsv.  OousaU, 

1  E.  D.  Smith,  66 ;  Mclaughlin  v.  Barnard,  2  S.  D.  Smith,  872. 

Y.  The  return  shows  that  the  plaintiffe  entirely  failed  in  their 
testimony,  and  should  have  been  non-suited. 

By  the  Court,  Hilton,  J. — The  witness  Brant  testified  that  he 
gave  the  identical  bills  received  by  him  from  the  defendant  to 
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Marin,  the  clerk  of  the  plaintiffs;  and  Marin  ^testified  that  the 
bill  in  question  was  one  of  those  he  so  received  from  Brant  This 
testimony  was  uncontradicted,  and  there  was  no  circumstances 
shown  which  warranted  the  justice  in  disregarding  it  Donohue 
v.  Henry,  4E.D.  Smith,  162.  The  evidence  of  Bliss,  left  no  doubt 
as  to  the  bill  being  spurious  and  of  no  value.  It  should  not, 
therefore,  operate  as  a  payment  for  the  coal  shown  to  have  been 
sold  and  delivered  to  the  defendant.  Markle  v.  Hatfield,  2  John. 
455;  Thomas  v.  Todd,  6  Hill,  340. 

The  finding  of  the  justice  was  clearly  against  the  evidence. 
Judgment  reversed. 


Geokge  W.  and  Nathan  C.  Platt  v.  Jambs  M.  Stabk. 

Extending  the  time  for  the  payment  of  a  note,  peat  due,  at  the  request  of  the  maker, 
and  without  the  consent  of  an  indorser  upon  it,  discharges  the  indorser  from  his 
liability. 

P.  held  a  note  of  G.  indorsed  by  S.  After  its  maturity,  and  without  the  consent  or 
knowledge  of  8.,  P.  accepted  from  G.  a  payment  in  cash  on  account,  and  his  note 
for  the  balance  due,  payable  three  months  thereafter.    Bdd, 

I.  That  P.  thereby  extended  the  time  for  the  payment  of  the  original  debt,  and  sus- 
pended any  right  of  action  upon  it,  during  the  period  the  new  note  had  to  run. 

H,  Such  an  extension  of  crodit  to  G.  effectually  released  8.  from  liability  as  indorser 
upon  the  original  note. 

Appeal  from  a  judgment  of  the  Fourth  District  Court  in  favor 
of  the  plaintiffs.  The  action  was  brought  against  the  defendant 
as  indorser  of  a  note  made  by  A.  H.  Gough,  and  transferred  to  the 
plaintiffs  before  maturity.  It  appeared  at  the  trial,  that  after  the 
note  became  due  they  accepted  -from  Gough  a  payment  of  $50, 
in  cash,  on  account,  and  his  note  for  the  balance  due,  payable  in 
three  months,  with  two  corporation  leases  of  lots  upon  sales  for 
taxes,  as  security ;  giving  at  the  time  to  Gough  a  writing,  ac 
knowledging  receipt  of  the  new  note  and  the  leases,  and  releasing 
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tbe  defendant  a*  indorser  upon  the  note  in  suit  Gough  subse- 
quently delivered  this  release  to  the  defendant,  and  at  the  time 
procured  from  him,  on  the  faith  of  it,  certain  bank  stock  which 
he  held  as  security  for  his  indorsement 

It  was  claimed  by  the  plaintiffs,  that  they  did  not  read  the 
writing  at  the  time  they  signed  it,  but  acted  on  Qough's  repre- 
sentations as  to  its  contents,  and  which  were  untrue ;  also  that  the 
release  was  without  consideration,  being  founded  upon  the  pre- 
sumed transfer  of  the  corporation  leases,  when  it  was  in  fact 
shown  that  one  of  them  was,  by  an  assignment  indorsed  upon  i\ 
transferred  to  Sarah  Gough,  and  the  other  transferred  in  blank 
The  justice  gave  judgment  for  the  plaintiflBa,  and  the  defendant 
appealed. 

William  R  Stafford,  for  the  appellant 

John  N.  Whiting  md  John  L.  Sutherland,  for  the  respondents 

By  the  Court,  Hilton,  J. — The  defendant  is  sued  as  an  in 
dorscr  upon  a  promissory  note  for  $200,  made  to  his  order  by 
one  A.  H.  Gough,  and  now  held  by  the  plainttfls.  The  note  be- 
came due  in  July,  1854,  and  it  appears  that  in  September  fol- 
lowing the  maker  paid  to  George  W.  Piatt,  one  of  the  plaintiffs, 
$50  on  account  of  it ;  gave,  his  individual  note,  payable  in  three 
months  thereafter  for  the  remaining  $150;  deposited  with  the 
plaintiff  two  corporation  leases  as  security  for  its  payment;  and 
received  from  him  a  written  instrument  acknowledging  the  re- 
ceipt of  the  new  note  and  leases,  and  releasing  the  defendant  as 
indorser  on  the  note  now  sued  upon.  It  is  claimed  by  the  plain- 
tiffs  that  this  release  is  not  only  void  for  want  of  a  consideration 
to  support  it,  but,  in  addition,  that  it  is  invalid  because  it  was 
obtained  upon  representations,  made  by  Gough,  which  induced 
the  plaintiff  to  aign  it,  without  reading  to  ascertain  its  contents 
or  effect 

As  it  is  not  disputed,  that  after  the  note  in  suit  became  due, 
the  plaintiff  accepted  the  new  note  from  the  maker  without  the 
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consent  or  knowledge  of  the  indorse*1,  it  is  quid  immaterial  to 
inquire  whether  or  not  the  release  was  invalid  upon  either  of  the 
grounds  suggested. 

The  effeot  of  accepting  the  new  note  was  to  extend  the  time 
for  the  payment  of  the  original  indebtedness;  it  entirely  sus- 
pended the  plaintiffs'  right  of  action  during  the  period  it  had  to 
run,  and  the  defendant*  was,  by  this  extension  of  credit  to  the 
maker,  as  effectually  released  from  any  liability  as  indorser  upon 
the  note  in  suit,  as  he  would  have  been  by  a  novation  to  which 
he  was  not  a  party.  Myers  v.  Wells,  5  Hill,  463 ;  OoJemard  v. 
Lamb,  15  Wend.  829,  832 ;  Nexsen  v.  Lyell,  5  Hill,  466 ;  Fellows 
v.  Prentiss,  8  Denio,  512, 518;  Coleman  v.  Wade,  2  Selden,  44; 
Woody.  Jefferson  Co.  Bank,  9  Cow.  194,  206;  Putnam  v. Lewis, 
8  John.  389 ;  Hart  v.  Hudson,  6  Duer,  294,  804. 

The  plaintiffs  were  not  entitled  to  recover,  and  the  judgment 
of  the  justice  in  their  ikvor  was  erroneous. 

Judgment  reversed. 


Oilman  Goodwin  v.  James  B*  Kiskeb. 

Where  one  party  to  a  contract  terminates  It  by  seluslng  to  fulfill  it,  and  gives  notice* 
to  that  effect,  the  remedy  of  the  other  party  is  by  art  action^)  recover  the  value  of 

.  any  work  already  done,  with  such  damages  in  addition  as  may  be  shown  to  have 
resulted  from  the  breach  of  the  agreement 

K.  employed  G.  to  riiore  up  a  wall  of  a  building  in  a  particular  manner,  and  at  a 
specified  price ;  but  before  the  work  had  been  half  performed,  not  being  satisfied 
with  the  manner  in  which  it  was  being  done,  he  notified  6.  not  to  proceed  further 
with  it  G-.,  notwithstanding,  completed  the  shoring  up,  and  then  sued  upon  the 
contract  to  recover  the  price  agreed  on.    Meld, 

L  That  giving  the  notice  put  an  end  to  JL*s  liability  upon  the  contract  for  any  work 
subsequently  performed  under  it 

IL  That  G.  could  only  recover  for  the  value  of  the  work  dona  previous  to  the  notice, 
with  such  damages  as  arose  from  the  refusal  of  K.  to  fulfill  his  agreement 

Appeal  from  a  judgment  of  the  Third  District  Court.    The 
Vol.  IL  26 
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action  was  brought  to  recover  the  contract  price  agreed  upon 
for  shoring  tip  in  a  particular  manner  a  wall  of  the  defend- 
ant's building.  It  appeared  at  the  trial  that  the  plaintiff  was 
employed  by  one  Woodruff  to  erect  a  building  on  a  lot  on 
Broadway,  adjoining  the  plaintiff's  store,  and  a  part  of  that  em- 
ployment was  to  shore  np  the  wall  in  question,  which  Wood- 
ruff was  obligated  to  do  by  the  "  Act  respecting  excavations 
in  New  York  and  Brooklyn,"  passed  January  24th,  I860.  (See 
Laws  1856,  p.  11.)  The  plaintiff  commenced  this  work,  and 
was  about  inserting  the  needles  to  Bupport  the  wall  upon  the 
floor  of  the  defendant's  store.  On  being  requested  to  place  them 
in  the  cellar  underneath,  so  as  not  to  interrupt  the  defendant's 
business,  he  declined,  upon  the  ground  that  it  would  be  a  more 
expensive  way.  The  extra  cost  being  inquired,  it  was  stated  to 
be  $60,  which  the  defendant  agreed  to  pay.  Afterwards,  the 
needles  not  being  put  in  the  place  where  the  defendant  under- 
stood they  were  to  be,  he  rescinded  the  contract  and  notified  the 
plaintiff  not  to  proceed  under  it  When  the  shoring  up  had 
been  completed,  this  action  was  brought  upon  the  contract  thus 
agreed  on,  the  plaintiff  claiming  that  he  had  performed  it,  and 
the  defendant  insisting  that  he  had  not  The  testimony  before 
(the  justice  was  conflicting  upon  this  point,  but  it  was  not  dis- 
puted that  the  notice  was  given  before  the  work  was  completed 
During  the  trial  the  defendant  put  in  evidence  the  contract  made 
.originally  with  Woodruff  and  the  plaintiff  excepted  to  its  ad 
ixriisgion.  The  justice  gave  judgment  in  the  defendant's  favor, 
.andithe  plaintiff  appealed. 

Mammdet  Spaukkng,  for  the  appellant 

Mobert  CL  Embree,  for  the  respondent 

ffiy  the  Court,  Hilton,  J.— This  action  k  upon  a  parol  con- 

'tract  made  between  the  parties  in  respect  to  shoring  up  the  walls 

of  a  building  owned  by  the  defendant.    The  defence  is  that  no 

work  was  performed  under  the  contract ;  and  also,  that  before 
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any  work  was  attempted,  the  defendant  rescinded  the  contract, 
and  notified  the  plaintiff  not  to  proceed  tinder  it  On  the  trial 
before  the  justice,  the  evidence  was  conflicting  as  to  whether  the 
plaintiff  did  the  work  thus  contracted  for,  and  his  finding  upon 
this  question  cannot  be  disturbed. 

Upon  the  question  as  to  whether  any  work  had  been  performed 
by  the  plaintiff  at  the  time  the  defendant  notified  hi™  not  to 
proceed,  the  plaintiff  testified  that  nearly  half  of  the  work  had 
been  done  before  the  notice  was  given;  while,  on  the  contrary, 
the  defendant  testified  that  the  work  had  not  then  begun. 

Evidence  of  this  nature  was  clearly  insufficient  to  support  the 
plaintiff's  action  upon  the  contract  The  notice  thus  given  put 
an  end  to  the  defendant's  liability  upon  the  contract  for  any  work 
subsequently  performed  under  it,  and  left  the  plaintiff  to  his 
action  for  the  value  of  any  work  he  had  previously  performed ; 
and  for  such  damages,  in  addition,  aft  he  might  show  to  have  re- 
sulted from  the  defendant's  breach  of  the  agreement  2  Parsons 
on  Contracts,  198.  DuBois  v.  The  Delaware  ai%d  Budson  Canal 
Co.,  4  Wend.  285 ;  Masierion  v.  The  Mayor,  <tc,  of  Brooklyn, 
7  Hill,  61.  This  is  not  such  an  action ;  and  if  it  was,  the  testi- 
mony at  the  trial  showed  no  ground  upon  which  the  plaintiff 
could  recover. 

The  evidence  respecting  the  eonteact  for  shoring  up,  made 
between  the  plaintiff  and  Woodntff,  although  not  very  material, 
yet,  it  seems  to  me,  was  properly  admitted  for  the  purpose  ot 
showing  the  nature  of  the  contract  upon  which  was  engrafted 
the  parol  agreement  constituting  the  groundof  the  present  action. 

Judgment  affirmed. 
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John  MoGbaw  v.  Gideon  L.  Walker. 

A  justice  cannot,  of  his  own  knowledge,  certify  to  the  time  when  an  action  was 
commenced  before  him  by  the  deliver/  of  the  summons  for  service. 

When  that  fltot  Is  necessary  to  be  shown,  it  most  appear  by  competent  evidence. 

In  the  absence  of  any  proof,  before  the  justice,  of  the  time  of  the  commencement  of 
an  action  before  him,  it  will  be  deemed  commenced  on  the  day  the  summons  was 
actually  served. 

In  computing  the  time  within  which  an  action  must  be  commenced  upon  a  note, 
the  day  on  which  the  right  of  action  aocraed  should  be  excluded. 

A  note  became  due  October  4, 1863,  and  an  action  upon  it  was  commenced  Octo- 
ber 6, 1868.  EOd,  that  the  right  of  action  accrued  on  October  6,  1862,  and,  ex- 
cluding that  day  from  the  computation,  the  suit  was  brought  within  the  six  years 
limited  by  statute. 

Appeal  from  a  judgment  of  the  First  District  Court  in  favor 
of  the  plaintiff  The  suit  was  brought  upon  a  promissory  note 
for  $88,  made  by  the  defendant  July  2, 1852,  payable  to  Phineas 
Morse  or  bearer  on  the  first  day  of  October  (then)  next  The 
answer  set  up  that  the  cause  of  action  did  not  accrue  within  six 
years  previous  to  the  commencement  of  the  action.  The  justice, 
in  his  return,  stated  that  "  this  action  was  commenced  by  a  sum- 
mons issued  out  of  this  court  by  the  clerk  thereof,  on  the  second 
day  of  October,  1868,"  to.,  but  it  did  not  appear  that  any  evi- 
dence upon  this  point  was  given  before  the  justice  at  the  trial. 
There  was,  however,  attached  to  the  return  a  certified  copy  of 
the  summons,  with  the  certificate  thereon  of  a  constable,  show- 
ing that  it  was  actually  served  on  the  defendant  on  October  5, 
1858.    The  defendant  appealed. 

Gideon  L.  Walker,  appellant,  in  person. 
Stephen  B.  Gushing,  for  the  respondent 

By  the  Court,  Hilton,  J.— The  only  question  presented  for 
determination  upon  this  appeal  is,  whether  the  action  before  the 
justice  was  commenced  within  the  period  limited  by  statute. 

Although  the  justice  returns  that  the  action  was  commenced 
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on  October  2, 1868,  by  a  summons  issued  out  of  his  court  by  the 
clerk  thereof,  yet  that  fact  was  not  proved  before  him,  nor  does 
it  appear  from  the  evidence  when  the  summons  was  actually  de- 
livered for  service.  District  Court  Act  1857,  §  22.  In  the  ab- 
sence of  proof  showing  when  the  summons  was  issued  or  actually 
delivered  for  service,  the  day  of  its  service,  which  was  October 
5, 1858,  must  be  deemed  by  us  the  time  when  the  action  was 
commenced.     Cbrnell  v.  Jfoufttm,  8  Denio,  12. 

The  action  was  upon  a  negotiable  promissory  note  made  by  the 
defendant,  dated  July  2, 1852,  payable  on  the  first  of  October  then 
next,  and,  being  entitled  to  days  of  grace,  the  defendant  had  the 
whole  of  the  three  following  days  in  which  to  pay  it  He  could 
not  have  been  sued  upon  it  until  the  5th  of  October,  and  on 
that  day,  therefore,  the  cause  of  action  accrued.  Osborn  v.  Mea- 
sure, 8  Wend.  170 ;  Edwards  on  Bills  and  Notes,  527 ;  Hogan 
v.  Cuyler,  8  Cowen,  208.  The  Code  of  Procedure  has  limited 
the  time  within  which  an  action  of  this  nature  can  be  com- 
menced, and  has  also  declared  the  manner  in  which  that  time 
shall  be  computed.  By  Title  H,  (§  74),  civil  actions  can  only 
be  commenced  within  the  periods  in  that  title  prescribed  "  after 
the  cause  of  action  shall  have  accrued,"  and  by  sections  89  and 
91  of  the  same  title,  this  period,  in  actions  upon  contracts,  is  pre* 
scribed  to  be  "  within  six  years."  By  §  407,  the  time  within 
which  an  act  is  to  be  done,  as  in  the  Code  provided,  shall  be 
computed  by  excluding  the  first  day  and  including  the  last. 

The  rule  thus  declared,  in  respect  to  the  computation  of  time 
in  a  statute,  had  been  previously  settled  by  a  number  of  decisions 
in  this  state,  several  of  which  are  cited  in  Cbrnell  v.  Moution, 
{supra).  Applying  it  to  the  present  case  excludes  the  day  on 
which  the  right  of  action  accrued  upon  the  note,  namely,  Octo- 
ber 5, 1852;  and  includes  that  on  which  the  summons  was  served 
on  the  defendant,  namely,  October  5, 1858.  The  action  having 
therefore  been  commenced  within  the  period  prescribed,  it  fol- 
lows that  the  judgment  of  the  justice  was  right,  and  should  be 
affirmed. 

Judgment  affirmed 
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Smith  Ely  v.  Giorck  Cook,  John  Sherwood  and  Bobbbt 
H.  Sherwood. 

Where  the  right  of  the  plaintiff  to  maintain  his  action  depends  upon  a  Judgment 
docketed  in  hie  favot,  hut  on  his  producing  the  judgment  record  to  the  court  it 
appears  that  the  judgment  is  void  by  reason  of  having  been  entered  by  confes- 
sion, upon  an  insufficient  statement  of  indebtedness;  the  action  will  be  dismissed. 

Although  a  defendant  will  not  be  permitted  to  avail  himself  of  a  defence  not  stated 
in  his  answer,  yet,  if  a  plaintiff  voluntarily  shows  that  he  has  no  cause  of  action, 
the  court  will  not  assist  him,  or  grant  him  any  relief. 

A  Judgment  by  confession  was  entered  upon  the  following  statement  of  indebted- 
ness: 1st  The  sum  of  $1,500,  for  cash  borrowed  from  time  to  time,  for  which 
the  plaintiff  holds  the  defendant's  note.  2d  That  the  plaintiff  had  assumed  for 
the  defendant  the  payment  of  $2,000,  for  which  he  had  given  the  plaintiff  two 
notes.  HM,  that  this  was  not  a  concise  statement  of  the  facts  out  of  which  the 
indebtedness  arose,  and  therefore  it  did  not  authorise  the  entry  of  a  judgment 
upon  it 

A  judgment  thus  entered,  however,  is  conclusive  and  valid  against  the  party  making 
the  confession.    Per  Dalt,  First  Judge. 

An  action  cannot  be  maintained  by  a  judgment  creditor  for  the  purpose  of  setting 
aside  an  insolvent  discharge  granted  to  the  debtor,  upon  the  ground  that  the  offi- 
cer granting  the  discharge  never  acquired  jurisdiction  of  the  proceeding,  and  that 
such  want  of  jurisdiction  appears  on  the  face  of  the  record. 

During  the  progress  of  an  action  against  an  insolvent,  he  agreed  with  his  attorneys 
that  the  costs  which  might  be  recovered  in  the  suit  should  belong  to  them.  He 
subsequently  prevailed  in  the  action,  and  had  a  judgment  for  costs,  winch  he  as 
signed  to  the  attorneys;  Htld, 

L  That  such  an  assignment  was  valid. 

IL  That  the  judgment  belonged  to  the  attorneys,  and  was  not  the  subject  of  a 
set-off  against  a  judgment  of  the  plaintiff;  previously  recovered  against  the  in- 
solvent 

Appeal  from  a  judgment  entered  at  special  term,  in  fevor  of 
the  defendants  Sherwood  and  against  the  defendant  Cook,  de- 
claring his  discharge,  as  an  insolvent  debtor,  void.  The  action 
was  brought  by  the  plaintiff  to  set  off  a  judgment  by  confession, 
recovered  by  him  against  the  defendant  Cook,  against  a  judg- 
ment for  costs  recovered  by  Cook  against  the  plaintiff,  and  also 
to  set  aside  an  insolvent  discharge  granted  to  the  defendant 
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Cook  subsequent  to  the  judgment  so  entered  against  him,  but 
prior  to  the  judgment  entered  in  his  favor. 

It  appeared  that  the  judgment  in  favor  of  the  plaintiff  and 
under  which  he  claimed,  was  entered  upon  a  confession  of  the 
defendant  Cook,  that  he  was  indebted  to  the  plaintiff:  First,  In 
the  sum  of  $1,500,  for  cash  borrowed  of  the  plaintiff  from  time 
to  time,  and  for  which  he  held  Cook's  note,  dated  November  12, 
1850,  payable  six  months  after  data  Second,  That  the  plain- 
tiff had  assumed  for  Cook  the  payment  of  $2,000,  for  which  he 
had  given  the  plaintiff  two  notes,  for  $1,000  each,  payable  at 
sixty  and  ninety  days. 

After  this  judgment  Cook  made  a  voluntary  assignment  of 
his  property  to  Foot  and  Gross,  for  the  benefit  of  his  creditors, 
and  in  an  action  brought  by  Ely  to  set  aside  this  assignment,  a 
judgment  for  costs  was  given  in  favor  of  the  defendant  Cook, 
and  in  such  judgment  there  was  "  reserved  to  the  plaintiff  (Ely) 
the  liberty  to  off-set  the  costs  awarded  to  Cook  on  the  judgment 
of  Ely  against  him."  In  this  action  the  defendants  Sherwood 
were  attorneys  and  counsel  for  Cook,  and  during  its  progress  it 
was  agreed  between  them  that  the  costs  to  be  recovered  should 
belong  to  the  Sherwoods,  as  such  attorneys. 

The  judgment  in  favor  of  Ely  was  for  the  sum  of  $8,555,  and 
ires  entered  in  the  Supreme  Court  on  November  29th,  1850. 
The  judgment  in  favor  of  Cook  was  for  $382.42,  was  entered  in 
the  same  court  on  October  29th,  1856,  and  was  subsequently  as- 
signed to  the  Sherwoods ;  and  the  insolvent  discharge  of  Cook 
was  granted  by  the  recorder  of  the  city  of  New  York,  on  De- 
cember 81st,  1851. 

On  the  trial,  at  special  term,  the  plaintiff  put  in  evidence  the 
record  of  the  judgment  by  confession  against  Cook,  although 
the  defendants  did  not,  in  their  answers,  deny  its  validity,  or 
that  it  had  been  recovered.  Judge  Brady,  before  whom  the 
trial  was  had,  found  as  a  fact  that  an  agreement  had  been  made 
between  the  Sherwoods  and  Cook,  as  above  stated,  and  gave  judg- 
ment in  favor  of  the  Sherwoods ;  but  as  the  proceedings  upon 
the  insolvent  discharge  of  Cook  showed  a  want  of  jurisdiction 
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in  the  officer  who  granted  it,  judgment  was  given  against  Cook, 
declaring  such  discharge  void. 

The  reasoiUs  for  this  determination  were  stated  in  the  follow- 
ing opinion : 

Brady,  J.— The  Code  (§  808)  repeals  all  existing  laws  restrict- 
ing or  controlling  the  right  of  a  party  to  agree  with  an  attorney, 
solicitor  or  counsel,  for  his  compensation,  and  hence  it  follows 
that  though  prior  to  the  enactment  referred  to  an  agreement  with 
an  attorney  to  give  him  part  of  a  debt  for  collecting  H  was  void, 
(SaUerlee  v.  Frazer,  2  Sand.  S.  C.  R 141,  and  cases  cited),  it  is  not 
so  now.  In  the  language  of  Sandfobd,  J.,  in  the  case  just  men- 
tioned, "  the  Code  of  Procedure  appears  to  have  changed  the 
law  in  this  respect,  and  enables  parties  to  make  such  bargains  as 
they  please  with  their  attorneys."  See  also  Easton  v.  Smith,  1 
E.  D.  Smith  R  818.  It  is  true  that,  at  the  time  the  agreement 
fras  made  by  the  Sherwoods  with  Cook,  no  costs  had  accrued, 
find  from  the  nature  of  the  action  brought  against  the  latter,  costs 
ihight  not  have  been  granted  had  he  succeeded,  but  that  did  not 
affect  the  right  of  Cook  to  bargain  upon  the  hypothesis  that  he 
might  recover  costs.  That  doubt  was  a  matter  affecting  only  the 
employer  and  the  employed,  which  third  persons  had  no  power 
to  interfere  with.  Having  the  right  to  make  the  agreement,  and 
the  agreement  not  being  against  the  policy  of  the  law,  it  was 
binding  upon  the  parties,  and  must  be  sustained.  From  the  mo- 
ment the  Sherwoods  began  to  defend  the  action  against  Cook,  an 
equity  *n  their  fevor  commenced,  and  so  continued  down  to  the 
time  when  the  costs  were  adjusted.  They  labored  for  those  costs, 
and  having  succeeded  in  the  defence,  it  must  be  assumed  that 
they  earned  them  by  diligence,  industry  and  skill.  They  took 
the  risk  in  reference  to  the  costs,  and  having  done  so,  the  costs 
never  in  fact  belonged  to  the  defendant  in  the  action.  Prior 
to  the  Code  the  courts  would  not  refuse  to  set  off  one  judg- 
ment against  another  because  of  the  attorney's  lien;  upon  the 
ground,  that  the  equities  of  the  parties  were  superior  to  thoee  of 
the  attorneys,  the  attorney  looking  in  the  first  instance  to  the 
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peTBonal  security  of  his  client,  {The  People  ex  rel  Manning  v.  The 
N.  Y.  Com.  Pleas,  18  Wend.  649 ;  NicoU  v.  NicoU,  16  Wend. 
446) ;  but  without  reference  to  the  question  whether  the  attorney's 
lien  still  exists,  although  it  seems  to  be  settled,  (  Ward  v.  Woods- 
worth,  1  E.  D.  Smith's  K.  698 ;  12  How.  Pr.  Rep.  186 ;  11  How. 
100;  20  Barb.  541;  21  Barb.  17;  4  Barb.  47),  there  is  little 
doubt  that  the  principle  upon  which  courts  heretofore  permitted 
judgments  to  be  set  off  must  still  prevail,  even  if  the  lien  is  held 
to  continue.  In  this  case,  however,  something  more  than  a 
mere  lien  exists.  The  costs  that  might  be  awarded  were  passed 
to  the  Sherwoods  in  anticipation  of  their  recovery,  as  a  com- 
pensation for  their  services  which  would  result  in  that  recovery, 
and  as  each  particular  service  for  which  costs  were  allowed  was 
performed,  the  right  of  the  Sherwoods  to  the  compensation  for 
that  service  attached,  not  by  lien  alone,  but  by  express  agreement 
Cook  said,  at  or  about  the  time  that  the  agreement  was  made,  that 
he  had  no  means  to  cany  on  the  suit,  that  he  had  failed,  made  an 
assignment,  and  had  gone  through  the  Insolvent  Act.  It  would 
seem,  from  these  circumstances,  that  the  Sherwoods  looked  first 
to  the  costs  for  security,  and  not  to  the  personal  responsibility 
of  Cook,  who  had  declared  himself  to  be  irresponsible,  and  it  fol- 
lows that,  so  far  as  the  cases  supra  are  founded  upon  the  theory 
that  the  attorney  relies  first  tlpon  his  client  for  payment,  they 
have  no  application  to  this  case.  For  these  reasons,  I  think  the 
defendants  Sherwood  entitled  to  judgment.  The  plaintiff  is,  how- 
ever, entitled  to  judgment  against  the  defendant  Cook.  The  dis- 
charge granted  by  Becorder  Talmadge  is  only  prima  facie  evi- 
dence of  the  jurisdictional  facts  recited,  and  those  facts  may  be 
inquired  into  by  a  party  seeking  to  impeach  the  final  order  in  a 
collateral  action.  If  a  defect  is  ascertained,  the  whole  proceed- 
ing is  void.  Stanton  v.  Ellis,  2  Kern.  575.  In  applications  by 
an  insolvent  and  his  creditors,  under  the  third  article  of  the  title 
of  the  Revised  Statutes  relating  to  non-resident,  absconding,  in- 
solvent, and  imprisoned  debtors,  (2  B.  S.  16),  the  debtor  is  re- 
quired to  annex  an  affidavit  to  his  petition,  account  and  inven- 
tory, in  the  form  prescribed  by  the  statute,  which  shall  be 
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subscribed  by  the  insolvent,  and  sworn  to  in  the  presence  of  the 
officer  to  whom  the  petition  is  presented,  and  the  officer  receiving 
sujh  petition,  schedule  and  affidavit,  shall  make  an  order  requir- 
ing all  the  creditors  of  the  insolvent  to  appear.  The  affidavit  is 
a  prerequisite,  and  unless  made  in  the  manner  and  at  the  time 
prescribed,  the  officer  acquires  no  jurisdiction.  The  affidavit 
relates  to  the  inventory  of  the  debtor's  estate  among  other  things, 
and  the  whole  of  which  estate  the  creditors  to  are  entitled  as  it 
exists  at  the  time  the  petition  is  presented.  But  were  it  other- 
wise, it  is  sufficient  that  the  statute  requires  the  affidavit  to  be 
made  before  the  order  to  show  cause  is  granted,  and  in  the  pre- 
sence of  .the  officer  granting  the  order.  The  proof  shows  that 
the  affidavit  referred  to  was  sworn  to  before  a  commissioner  ot 
deeds  in  the  first  instance ;  that  on  or  after  the  day  on  which  the 
order  to  show  cause,  granted  by  the  recorder,  was  returnable, 
the  jurat  to  the  affidavit  was  signed  by  him,  and  that  although 
signed  by  him,  it  was  neither  subscribed  nor  sworn  to  by  the 
insolvent  in  the  presence  of  the  recorder.  It  is  clear,  therefore, 
that  the  records  never  acquired  jurisdiction,  and  that  the  whole 
proceeding  before  him  was  void. 

There  may  be  some  question  as  to  the  sufficiency  of  the  state 
ment  upon  which  the  plaintiff  obtained  judgment  against  Cook, 
so  far  as  the  rights  of  other  creditors  of  the  latter  may  be  affected, 
but  as  between  the  plaintiff  and  Cook  it  is  valid.  Griffin  v.  Mit- 
chell, 2  Cow.  548 ;   Van  Keller  v.  Muller,  3  Abb.  Pr.  E.  875. 

Ordered  accordingly. 

The  plaintiff  appealed  from  the  judgment  in  favor  of  the  de- 
fendants Sherwood,  and  the  defendant  Cook  appealed  from  the 
judgment  against  him,  declaring  his  insolvent  discharge  void. 

C.  Bainbridge  tfmiih,  for  the  plaintiff 

L  It  was  well  settled  before  the  adoption  of  the  Code  of  Pro- 
cedure, that  the  lien  of  an  attorney  for  his  costs  was  subordinate 
to  the  equities  existing  between  the  parties ;  and  that  where  two 
parties  held  judgments  against  each  other,  courts,  both  of  law 
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and  equity,  were  bound  by  statute  to  set  off  the  one  against  the 
other,  notwithstanding  the  attorney's  costs.  The  People  v.  Man- 
ning, IS  Wend.  649;  NiooU  v.  NicoU,  16  Wend.  446;  AW*  v. 
Gregory \  6  How.  Pr.  839 ;  Ward  v.  Wordsworth,  1  E.  D.  Smith, 
898;  Wilkin*  v.  BcUterrmn,  4  Barb.  47 ;  Chappell  v.  Z^onw,  21  id. 
17.  1.  The  costs  belong  to  the  party.  Formerly  a  party  not  an 
attorney,  conducting  a  suit  or  defence  in  person,  was  not  entitled 
to  costs.  Now  they  are  allowed  to  the  prevailing  party  upon  the 
judgment,  by  way  of  indemnity  for  his  expenses  in  the  action, 
whether  he  be  an  attorney  or  not.  Ex  parte  Stewart  v.  i£  Y.  Com. 
Plea*,  10  Wend.  597 ;  Code,  §  803.  2.  There  were  no  costs  at 
common  law*  They  are  created  by  statute ;  so  are  set-oils.  Beame 
on  Costs,  p.  8,  (6  L.  L.,  N.  S.);  4  Burr,  2221.  8.  In  any  case,  they 
do  not  exist  until  judgment;  and  where  the  legislature  changes 
the  costs  during  the  progress  of  a  suit,  the  costs  of  such  suit  are  to 
be  taxed  according  to  the  statute  in  force  at  its  termination.  The 
SupW*.  of  Onondaga  v.  Briggs,  3  Denio  R  173.  4.  In  the  action 
in  which  the  costs  in  favor  of  Cook  were  awarded,  they  were  in 
the  discretion  of  the  court,  and  the  court,  in  awarding  them,  re* 
served  to  the  plaintiff  the  right  to  have  them  set  off  against  his 
judgment  Code,  §  306.  6.  The  testimony  does  not  support  the 
conclusion  arrived  at  by  the  judge,  that  there  was  an  agreement 
between  the  defendants  that  the  costs  should  belong  to  the  attor- 
neys. 6.  Conceding  the  existence  of  such  an  agreement,  the 
question  is,  whether  the  .provisions  of  the  Code  allowing  an  at* 
torney  and  client  to  make  an  agreement  between  themselves  as 
to  the  compensation  of  the  attorney,  affect  and  bind  third  parties, 
and  has  repealed  the  statutory  right  of  set-off,  which  in  such 
oases  heretofore  existed. 

II.  The  plaintiff's  judgment  is  good  and  valid.  1.  The  valid- 
ity of  the  judgment  was  not  brought  in  issue,  and  was  admitted 
by  the  pleadings.  2.  A  "  defendant  is  required,  besides  answer- 
ing the  plaintiff's  cose,  to  state  to  the  court,  in  his  answer,  all  the 
circumstances  of  which  he  intends  to  avail  himself  by  way  of  de- 
fence ;  and  he  cannot  avail  himself  of  any  matter  of  defence 
which  is  not  stated  in  his  answer,  even  though  it  should  appear 
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in  evidence."  KeUy  v.  Western,  2  Comst  600 ;  FieUr.  The  Mayor, 
Ac,  2  Seld.  179 ;  McKyring  v.  Butt,  16  N.  Y.  R  (2  Smith)  297. 
8.  The  specification  is  sufficiently  particular  to  apprise  all  per- 
sons of  the  nature  and  consideration  of  the  debt  Code,  §  883 ; 
Manchester  v.  Preston,  14  How.  P.  R  21 ;  Delaware  v.  Ensign,  21 
Barb.  85 ;  Chappell  v.  Ohappett,  2  Kern.  215 ;  Dunham  v.  Water- 
man, 17  N.  Y.  R  (8  Smith)  9.  6.  Even  if  it  were  void  as  to  cred- 
itors, it  is  good  as  between  the  parties.  Origin  v.  Mitchell,  2  Cow. 
R.  548 ;   Von  Keller  v.  Muller,  8  Abb.  P.  B.  875. 

III.  The  defendant  Cook,  on  the  81st  day  of  December, 
1851,  after  the  plaintiff's  judgment  against  him  was  recovered, 
obtained  a  discharge  under  what  is  commonly  called  the  Two 
Third  Act.  It  appears  by  the  proceedings,  that  the  officer  who 
granted  the  discharge,  did  not  acquire  jurisdiction  therein;  and, 
consequently,  so  far  as  the  plaintiff's  judgment  ia  sought  to  be 
affected  by  the  discharge,  it  is  the  same  as  if  it  had  never  been 
granted. 

It  was  clearly  proved,  in  addition  to  the  admission  in  the 
pleadings,  that  the  affidavit  required  by  the  seventh  section  of 
the  act,  upon  which  the  officer  acquires  jurisdiction  in  such  pro- 
ceedings, was  neither  sworn  to  nor  subscribed  by  the  insolvent  in 
the  presence  of  the  recorder  who  granted  the  discharge,  until  the 
order  requiring  the  creditors  to  show  cause  why  the  insolvent 
should  not  be  discharged  from  his  debts  was  returnable.  2  R. 
S.,  p.  16.  1.  The  seventh  section  requires  the  affidavit  to  be 
"  sworn  to  and  subscribed  by  such  insolvent  in  the  presence  of 
such  officer,  who  shall  certify  the  same."  2  R  S.,  p.  17,  sec.  7. 
2.  The  officer  before  whom  insolvent  proceedings  of  this  nature 
are  conducted,  exercises  a  special  jurisdiction  acquired  in  the 
mode  prescribed  by  the  statute,  and  if  any  essential  requisite  is 
wanting,  his  acts  are  a  nullity.  Small  v.  WhecUon,  2  Abbott's 
P.  R  178 ;  Stanton  v.  Ellis,  2  Kern.  R  575. 

IV.  The  discharge  is  also  void,  because  there  was  no  proof 
furnished  to  the  officer  granting  the  same,  that  the  insolvent  was 
a  resident  of,  or  imprisoned  in  the  city  of  New  York  at  the  time 
Of  the  presentation  of  his  petition  for  such  discharge.     1.  The 
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statute  requires  that  applications  made  under  the  articles  enum- 
erated in  that  title,  "shall  be  made  to  an  officer  residing  in  the 
county  in  which  the  insolvent  or  imprisoned  debtor  resides,  or  is 
imprisoned ;  and  proof  of  such  Residence  or  imprisonment  shall 
be  made  at  the  time  of  presenting  the  petition,  and  before  any 
order  shall  be  granted  thereon."  2B.S.,p.86,§2.  2.  Not  only 
must  the  insolvent  be  a  resident  of  the  county,  but  proof  of  euch 
residence  shall  be  made  at  the  time  of  presenting  the  petition,  and 
before  any  order  shall  be  made.  Stanton  v.  ElUs,  16  Barb.  S.  C. 
R  819;  Small  v.  Wheaton,  2  Abbott's  P.  B.  179;  In  re  Under* 
wood,  8  Cow.  B.  69. 

Henry  A.  Oram,  for  all  the  defendants. 

I.  The  agreement  between  Cook  and  his  attorneys  that  they 
should  have  the  costs,  was  valid.  2  Sand.  141 ;  1E.D.  Smith, 
818. 

II.  The  lien  of  the  attorney  far  his  costs,  still  exists.  The 
right  of  set-off  of  judgments  is  not  superior  in  equity  to  that  of 
the  attorney.  But  whether  it  is  so  at  common  law  is  not  here 
material,  because  a  valid  contract  is  made  between  the  attorney 
and  client  before  the  costs  are  earned,  the  consideration  of  which 
on  one  side  is  the  service  to  be  rendered,  and  on  the  other  the 
right  to  the  costs.  The  costs,  as  soon  as  earned,  became  the 
property  of  the  attorney;  and  never  having  been  the  property 
of  the  client,  no  s&t-off  oould  or  ought  to  be  made  of  a  judg- 
ment against  the  client  This  court  has,  at  general  term,  passed 
upon  and  determined  this  precise  question  in  this  action,  and  it 
cannot  now  be  considered  an  open  question.  Bobbins  v.  Alex- 
ander, 11  Howard  P.  R 106. 

m.  The  evidence  fully  sustains  the  allegation  of  the  agree* 
ment  and  the  finding  of  the  judge>  and  is  not  disputed. 

IV.  The  judgment  by  confession  against  George  Cook  is  void, 
because :  1st.  The  statement  necessary  to  authorize  the  entry  of 
judgment  by  confession,  without  action,  is  clearly  insufficient 
The  first  part  of  the  statement  omits  to  set  forth  the  dates  or 
amounts,  or  particulars  of  cash  borrowed.    The  fact  that  a  note 
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was  given  does  not  obviate  the  difficulty.  ChappeU  v.  ChappeO, 
2  Kern.  215 ;  BmneU  v.  Henry,  18  How,  P.  B.  144 ;  Vim  Betk 
y.  Sherman,  id.  472 ;  id.  21.  The  second  part  is  stall  more 
uncertain  in  not  showing  whether  any  debt  is  due  by  the  de- 
fendant to  the  plaintiff,  in  omitting  dates  and  amounts,  and  in 
omitting  to  show  how,  when,  or  where,  any  debt  was  assumed 
by  the  plaintiff. 

Y.  This  question  is  jurisdictional,  as  there  is  no  control  by 
the  court  orer  this  statutory  proceeding  without  action  until  a 
valid  judgment  is  entered,  when  the  court  acquire,  for  the  first 
time,  jurisdiction  by  virtue  of  their  control  over  their  own  judg- 
ments. See  Bonncll  v.  Henry,  18  How.  146 ;  Von  Beck  v.  Sher- 
man, id.  475.  The  statement  must  be  sufficiently  full  and  accu- 
rate to  conform  to  the  statute  "It  constitutes  a  condition 
precedent  to  the  right  of  the  party  to  confess  the  judgment." 
Dunham  v.  Waterman,  17  N.  Y.  R 14.  The  defendants  Sherwood 
may  raise  the  objection  as  creditors  of  Cook,  and  Oook  himself 
may  raise  the  question  as  one  of  jurisdiction. 

VI.  The  insolvent's  discharge  is  not  void. 

Hn/roK,  J. — I  think  the  judgment  in  this  case,  so  for  as  it 
relates  to  the  defendants  Sherwood,  is  right,  and  should  be 
affirmed ;  although  I  do  not  assent  to  the  conclusion  arrived  at 
by  Judge  Brady,  in  respect  to  the  validity  of  the  plaintiffs 
judgment  It  may  be  that  its  validity  was  not  denied  by  the 
defendants  in  their  answers,  but  the  plaintiff  did  not  chooee  to 
rest  his  case  upon  the  admission  which  he  now  insists  the  answers 
contain.  The  judgment  under  which  he  claims  was  entered  by 
the  clerk  of  the  Supreme  Court  upon  the  confession  of  the  de- 
fendant Oook,  and  the  record  containing  this  confession  was  pro- 
duced and  read  in  evidence  at  the  trial  on  the  part  of  the  plain- 
tiff, notwithstanding  tbe  defendants'  objection  and  their  excep- 
tion to  its  ^admission.  It  thus  became  evidence  in  the  cause,  and 
the  court  was  therefore  bound  to  inspect  it,  to  determine  as  to  its 
validity  as  a  record,  and  as  to  whether  the  statement  or  confes- 
sion contained  in  it,  was  sufficient  in  law  to  warrant  the  clerk  in 
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entering  the  judgment  upon  which  the  plaintiff's  right  of  action 
depends;  because)  if  it  was  not  sufficient  and  did  not  show  a 
concise  statement  of  the  facte  out  of  which  the  indebtedness 
alleged  in  it  arose,  (Code,  §  383),  it  follows  that  the  judgment 
was  entered  by  the  clerk  without  legal  authority ;  was  not  merely 
irregular,  but  void,  (OhappeU  v.  CkappeU,  2  Kernan,  215 ;  Von 
Beck  v.  Sherman,  18  Howard,  472 ;  Bonnett  v.  Henry t  id.  144), 
and  could,  therefore,  form  no  ground  for  the  plaintiff's  recovery. 

The  first  item  of  indebtedness  mentioned  in  the  statement  is 
the  sum  of  $1,500,  for  cash  borrowed  by  the  defendant  Cook  of 
the  plaintiff,  from  time  to  time,  and  for  which  he  holds  the  de- 
fendant's note,  dated  November  12,  1850,  payable  six  months 
after  date.  This  was  clearly  insufficient.  It  should  have  speci- 
fied the  several  amounts  which  went  to  make  up  the  indebted- 
ness, and  the  different  times  when  the  money  was  loaned.  It 
was  so  held  in  Stcbbins  v.  The  East  Society  of  the  Methodist  Episco- 
pal Church,  Rochester,  12  Howard,  410. 

The  second  item  of  indebtedness  alleged  is  still  less  explicit. 
It  is  that  the  plaintiff  had  assumed  for  the  defendant  Cook  the 
payment  of  $2,000,  for  which  he  had  given  the  plaintiff  two 
notes  for  $1,000  each,  made  payable  at  sixty  and  ninety  days. 

This  is  certainly  not  "  a  concise  statement  of  the  facta  out  of 
which  the  indebtedness  arose."  The  nature  and  origin  of  the  in- 
debtedness assumed,  to  whom  it  was  owing,  and  in  what  man- 
ner it  was  assumed  by  the  plaintiff  should  have  been  stated. 
All  this  the  law  required,  and  as  the  statement  did  not  furnish 
such  information,  it  was  not  such  a  one  as  authorized  the  entry 
of  a  judgment  upon  it. 

For  these  reasons  I  think  the  judge  at  special  term  erred  in 
finding;  as  a  conclusion  of  law,  that  the  plaintiff's  judgment  was 
good  and  valid.  He  should  have  found  it  to  be  the  reverse.  As 
to  the  argument  that  its  validity  can  only  be  questioned  by  a 
junior  judgment  creditor,  it  seems  to  me  inapplicable  to  a  case 
like  the  present  The  plaintiff  sought,  in  this  action,  to  enforce 
what  he  claimed  to  be  a  legal  right  acquired  under  a  judgment 
entered  upon  the  confession  of  the  defendant  Cook.    If  he  re- 
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covers,  it  must  be  upon  the  strength  of  his  own  ease  and  the 
evidence  he  has  adduced  in  support  of  it,  and  not  upon  the 
weakness  of  his  adversary.  He  attempted  to  show  that  he  was 
the  owner  of  a  valid  judgment,  which  he  was  entitled  to  set  off 
against  a  judgment  actually  belonging  to  the  defendants  Sher- 
wood Failing  to  show  this,  it  follows  that  he  has  no  cause  of 
action,  and,  therefore,  not  entitled  to  the  relief  he  has  demanded. 
The  defendants  did  not  come  into  court  asking  to  have  his  judg- 
ment vacated  or  declared  void ;  they  simply  relied  upon  the  in- 
herent weakness  of  his  claim,,  and  asked  that  his  action  be  dis 
missed  because  he  failed  to  show  himself  entitled  to  any  reliel 
whatever.    This,  in  my  opinion,  they  had  a  right  to  do. 

Upon  these  views  the  plaintiff  was  not  a  judgment  credito 
of  the  defendant  Cook,  and,  therefore,  was  not  entitled  to  hav 
the  court  declare  his  insolvent  discharge  void.    In  my  opinio  < 
the  judge  at  special  term  improperly  passed  upon  that  question 
and  the  judgment  given  in  respect  to  it  should  be  reversed. 

Brady,  J.,  concurred. 

Daly,  First  Judge. — All  the  defendants  in  this  case  were 
entitled  to  judgment  The  equitable  relief  which  the  plaintiff 
asked  was  this :  That  the  discharge  granted  to  the  defendant 
Cook,  as  an  insolvent,  should  be  declared  void ;  that  the  judg- 
ment which  he,  the  plaintiff  had  obtained  against  Cook  by  con- 
fession, should  be  set  off  against  the  judgment  recovered  by  Cook 
against  the  plaintiff  to  the  extent  of  the  latter  judgment;  that 
the  latter  judgment  should  be  adjudged  to  be  satisfied  and  can- 
celled of  record;  and  that  the  plaintiff  should  have  judgment 
for  what  would  remain  due  upon  the  former  judgment,  after 
allowing  the  set-off.  Two  things  were  sought  to  be  accomplished 
by  the  action.  First,  to  get  rid  of  the  discharge  which  stood  in 
the  way  of  the  plaintiff's  judgment,  and  then  to  have  the  set  off 
allowed. 

The  judgment  which  Cook  recovered  against  the  plaintiff  was 
exclusively  for  costs.    The  action  was  .brought  by  the  plaintiff 
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against  Cook  and  others,  to  set  aside  an  assignment  which  Oook 
had  made  for  the  benefit  of  creditors,  and  the  plaintiff  haying 
failed  in  the  action,  Cook,  as  one  of  the  defendants,  recovered 
judgment  against  him  for  $382*42  costs.  Upon  the  trial,  in  this 
suit,  it  was  proved  that  after  the  commencement  of  that  action, 
and  before  an  answer  was  put  in,  an  arrangement  was  made  be- 
tween Cook  and  his  attorneys,  the  Messrs.  Sherwood,  to  the  effect 
that  the  oosts  of  the  defence  of  the  action  should  belong  to  the 
attorneys.  Mr.  John  Sherwood  swore  that  Cook  cqme  to  them, 
the  attorneys,  and  told  them  that  he  bad  no  means  to  carry  on 
the  suit;  that  he  had  failed,  made  an  assignment,  and  had  gone 
through  the  Two  Third  Act ;  that  the  witness  told  him  he  would 
sucoeed  in  the  action ;  that  the  suit  was  frivolous,  and  the  com- 
plaint would  be  dismissed ;  that  they  would  go  on  and  defend 
the  action,  and  that  they  would  get  a  bill  of  oosts  out  of  the 
plaintiff  for  their  services,  which  would  belong  to  them,  the 
attorneys,  and  that  Cook  said,  "certainly,  that's  all  right*"  or 
other  words  expressing  assent  to  the  agreement  or  arrangement. 
The  attorneys  went  on,  paid  all  the  disbursements,  and  defended 
the  suit,  which  was  a  protracted  litigation,  having  been  carried 
by  the  plaintiff  to  the  Court  of  Appeals,  and  when  judgment  was 
rendered  in  Cook's  favor  for  the  costs  above  slated,  he  assigned 
the  judgment  to  them.- 

The  judge  l^elow  found  that,  after  the  commencement  of  the 
suit  and  before  the  trial,  an  arrangement  and  agreement  was 
made  between  Cook  and  the  Messes.  Sherwood,  that  the  costs 
to  be  recovered  were  to  belong  to  them,  and  I  think  that  he  was 
warranted  by  the  facts  in  so  findiag.  This  agreement  was  made 
before  the  defenoe  of  the  suit  was  made  by  the  defendants  Sher- 
wood, and  the  services  which  they  agreed  to  render,  and  did 
render,  was  a  good  consideration  for  the  making  of  such  an 
agreement  The  question  of  an  attorney's  lie*,  so  much  dis- 
eased in  the  various  stages  of  this  case,  does  not  in  fact  arise. 
By  the  long  established  practice  of  the  courts  the  attorney  has 
a  lien  upon  the  judgment  for  his  costs,  subject,  however,  to  the 
equitable  right  of  the  parties  to  set  off  one  claim  against  another ; 
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and  if  the  parties  settle  in  fraud  of  the  attorney's  lien,  the  judg- 
ment will  be  enforced  to  the  extent  of  the  lien.  Bat  the  defend- 
ants  Sherwood  did  not  call  upon  the  court  to  protect  a  lien  which 
they  had  upon  the  judgment  for  costs,  or  interpose  any  such  lien 
as  against  the  plaintiffs  right  of  set-off  They  are  the  assignees 
and  owners  of  the  judgment  which  has  been  assigned  to  them 
by  Cook  in  consummation  of  an  agreement,  which  he  made  with 
them  when  they  undertook  the  defence  of  the  suit,  that  the  costs 
should  belong  to  them.  Their  right  is  founded  primarily  upon 
a  transfer  or  equitable  assignment  by  Cook  to  them  of  a  thing 
in  expectancy,  which  was  valid  and  will  be  sustained  by  the 
courts.  u  Whatever  doubts  may  have  existed  heretofore,"  sajs 
Wells,  J.,  in  Field  v.  The  Mayor,  &c%  of  New  York,  (2  Seld 
187,)  "  the  better  opinion  now  is,  that  courts  of  equity  will  sap 
port  assignments,  not  only  of  things  in  action,  but  of  contingent 
interests  and  expectations,  and  of  things  which  have  no  present 
actual  existence,  but  rest  in  possibility,  provided  the  agreements 
are  feirly  entered  into,  and  it  would  not  be  against  public  policy 
to  uphold  them."  Before  these  costs  were  created,  and  before  it 
could  be  known  that  Cook  would  ever  be  entitled  to  any— when 
the  matter  rested  in  mere  expectation  and  possibility — they  made 
this  agreement^  that  they  were  to  have  the  costs  for  their  services 
as  attorneys,  and  if  any  doubt  existed  before  the  Code  as  to  the 
Tight  of  an  attorney  to  make  such  an  agreement,  none  can  exist 
now,  the  Code  having  repealed  all  laws  restricting  or  controlling 
the  right  of  a  party  to  agree  with  his  attorney  for  his  compen- 
sation. They  gave  their  services  and  paid  the  disbursements  in 
the  loog  course  of  the  litigation.  Their  expectation  was  realised ; 
the  plaintiff  failed  in  his  suit,  and  when  a  judgment  was  ren- 
dered in  Cook's  favor  for  costs  against  tfee  plaintiff  as  the  costs 
by  the  previous  agreement  belonged  to  the  Sherwoods,  Cook 
assigned  the  Judgment  to  them.  The  defendants  Sherwood, 
therefore,  cannot  be  regarded  as  assignees  taking  subject  to  the 
plaintiff's  right  of  setoff  but  as  assignees  of  a  judgment  nomi- 
nally in  the  name  of  Cook,  the  whole  interest  in  which  be- 
longed to  them  when  the  judgment  was  rendered.    This  case, 
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consequently,  is  distinguishable  from  The  People  v.  Manning,  (18 
Wend.  649),  which  was  also  a  judgment  for  costs  assigned  to  the 
attorney,  for  there  no  such  prior  agreement  existed ;  in  addition 
to  which,  the  case  is  of  no  authority,  as  it  was  subsequently 
reversed ;  and  the  case  before  us  is  equally  distinguishable  from 
Nxcoll  v.  Nicoll,  (16  Wend.  446),  in  which  the  attorney,  relying 
simply  upon  his  lien  upon  the  judgment  for  his  costs,  was  not 
allowed  to  interpose  it  against  the  appellant's  statutory  right  to 
a  setoff. 

The  defendants  Sherwood,  then,  being  the  parties  who  had  the 
sole  interest  in  this  judgment  when  it  was  rendered,  through 
their  previous  agreement  with  Cook,  the  plaintiff  had  no  claim 
to  set  off  his  judgment  against  it,  and  having  foiled  in  this,  I  do 
not  see  that  he  could  be  entitled  to  any  judgment  I  know  of 
no  authority  entitling  him  to  maintain  an  equitable  action  to 
have  Cook's  discharge  as  an  insolvent  declared  null  and  void, 
unless  that  discharge  was  an  obstacle  to  the  attainment  of  some 
right  to  which  the  plaintiff  was  entitled  If  the  judgment  re- 
covered in  Cook's  name,  for  costs,  belonged  to  him,  and  the 
plaintiff  would  have  an  equitable  right  to  set  off  against  it  his 
judgment  against  Cook,  if  that  judgment  was  not  affected  by 
the  discharge  granted  to  Cook  ;  upon  the  ground,  that  the  dis- 
charge was  null  and  void,  then  the  validity  of  the  discharge 
would  be  connected  with  the  equitable  remedy  of  the  right  of 
set-off.  But  having  no  right  of  set-off,  the  validity  or  invalidity 
of  the  discharge  becomes  immaterial ;  or  if  this  was  an  action 
upon  the  judgment,  the  invalidity  of  the  discharge  would  be  ma- 
terial, for,  if  valid,  he  could  maintain  no  such  action ;  but  it  is  not 
an  action  upon  the  judgment,  but  an  equitable  action  to  compel 
a  set-ofl!;  which,  if  allowed,  is  to  be  followed  by  a  judgment  for 
the  balance  due  after  allowing  the  set-off  If  the  set-off  is  not 
allowed,  then  the  action  fails;  for  what  was  asked  in  addition 
was  dependent  and  contingent  upon  the  granting  of  the  set-off; 
or  if  he  sought  to  set  the  discharge  aside  upon  the  ground 
of  fraud,  the  case  might  be  different,  but  the  objection  to  the 
discharge  is  that  the  judge  who  granted  it  never  acquired  any 
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jurisdiction ;  and,  as  that  appeared  upon  the  free  of  the  record, 
the  discharge  interposed  no  obstacle  to  the  plaintiff  enforcing 
his  judgment*  If  he  brought  an  aetion^upon  the  judgment, 
or  issued  an  execution  upon  it,  and  levied  it  upon  the  property 
of  Oook,  the  discharge  would  be  unavailable  to  Cook.  An  ex- 
hibition of  the  record  upon  which  it  was  founded  would  shov 
it  to  be  worthless.  There  was  no  ground,  therefore,  for  in- 
voking the  equitable  aid  of  the  court  The  plaintiff  had  an 
ample  remedy;  or,  rather,  was  not  in  want  of  any  equitable 
remedy,  and  judgment  should  have  been  given  for  all  the  de- 
fendants. 

9 

This  view  of  the  oase  dispenses  with  the  neeessity  of  consider- 
ing the  question  raised  as  to  the  sufficiency  of  the  statement  upon 
which  the  judgment  was  entered  by  confession.  '  But  I  agree 
that  the  statement  did  not  come  up  to  the  requirement  of  the 
statute;  and  I  agree,  also,  that  even  if  the  answer  would  be  re- 
garded as  admitting  the  existence  of  a  valid  judgment,  that  the 
plaintiff;  having  shown  the  fret  to  be  otherwise,  is  bound  by  it 
If  the  defendant  means  to  rely  upon  any  fret  as  a  defence,  he 
must  set  it  up  in  his  answer,  that  the  plaintiff  may  be  duly  noti- 
fied, and  oome  prepared  to  meet  it;  but  if  the  fret  is  shown  by 
the  plaintiff  himself,  this  reason  does  not  apply,  and  it  does  not 
lie  with  him  to  object  after  he  has  shown  the  court  that  he  has 
no  cause  of  action.  The  rule  upon  this  subject  is  stated  by  the 
master  of  the  rolls,  Sir  John  Leach,  in  Slankg/  v.  Robinson,  (2 
Mylne  &  Craig,  527) :  "  The  distinction  is  this :— a  defendant  is 
not  permitted  to  avail  himself  of  a  defence  which  appears  only 
upon  his  evidence,  and  was  not  stated  in  his  answer,  so  that  the 
plaintiff  could  be  prepared  to  repel  it  But  if  it  appears,  upon 
the  plaintiff's  own  oase,  that  he  is  not  entitled  to  the  relief 
prayed,  the  court  will  not  assist  him." 

But  I  do  not  agree  that  Cook  could  avail  himself  of  the  insuf- 
ficiency of  the  statement  It  was  an  objection  available  to 
Oook's  creditors,  or  to  a  subsequent  purchaser,  but  as  against 
Cook,  the  party  who  swore  to  the  statement  with  the  design  and 
object  that  a  judgment  upon  his  confession  should  be  entered  in 
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favor  of  the  plaintiff,  the  judgment  is  conclusive  and  valid, 
Beekman  v.  Kirk,  15  How.  221 ;  Griffm  v.  Mitchell,  2  Cow.  548 j 
Moody  v.  Towmend,  t  Abbott*  875,  and  note;  Newbawm,  v, 
Keirn,  1  Hilton,  520;  Kendall  v.  Hodgkins,  7  Abbott,  809; 
ChappeU  v.  ChappeU,  2  Kexnan,  215 ;  Dunham  v.  Waterman,  17 
N.  Y.B.9. 

Judgment  in  favor  of  the  defendants  Sherwood  affirmed,  with 
costs,  and  the  judgment  in  favor  of  the  plaintiff  against  the  de- 
fendant Cook,  reversed,  without  costs. 


George  W.  Palmer  v.  Charles  Moelleb. 

Leave  to  go  to  the  Court  of  Appeals  in  an  action  commenced  in  a  district  oour% 
will  not  be  granted,  where  the  question  decided  by  this  court  relates  only  to  the 
practice  in  those  court*  under  the  provisions  of  the  District  Court  Act,  and  a 
case  involving  the  same  question  has  been  previously  permitted  to  be  taken  to 
the  Court  of  Appeals. 

So  held  m  a  esse  where,  upon  appeal,  the  judgment  was  reversed,  because  the  ac- 
tion was  commenced  by  a  non-resident  plaintiff  by  long  summons,  and  without 
giving  security  for  the  defendant's  costs. 

Motion  for  leave  to  appeal  to  the  Court  of  Appeals  from  a 
judgment  of  this  court  at  general  term,  reversing  a  judgment  of 
a  district  court. 

Blqah  R  Holme*,  for  the  motion. 

2&  C.  Place,  opposed. 

By  Hie  Court,  Hilton,  J.*— This  action  was  commenced  by  a 
non-resident  plaintiff,  by  long  summons,  and  without  giving  the 
security  required  by  the  "  Act  relative  to  the  district  courts/' 
passed  in  April,  1857.  At  the  trial,  upon  these  facts  appearing, 
the  defendant  asked  that  the  action  be  dismissed,  (see  Act,  sec  45), 
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which  the  justice  refused.  We  held  this  to  be  error,  and  there- 
fore reversed  the  judgment  The  respondent  now  asks  for  leave 
to  go  to  the  C6urt  of  Appeals,  that  he  may  have  our  decision 
upon  this  question  reviewed* 

We  have  already  permitted  a  case  involving  this  precise  point 
to  be  taken  to  that  court,  and  as  the  question  is  mainly  one  of 
practice  in  justices'  courts  under  the  provisions  of  the  act  referred 
to,  not  involving  the  merits  of  an  action,  and  in  that  point  ot 
view  cannot  be  said  to  affect  any  substantial  right  of  a  party,  we 
do  not  feel  disposed  to  multiply  cases  on  the  subject  in  the  Court 
of  Appeals. 

For  this  reason  the  application  is  refused. 

Motion  denied. 


ElCHAED  B.  COKKLIN  V.  JACOB  A.  STAMLEB. 

The  account  books  of  a  party  cannot  be  used  aa  evidence  of  the  sale  and  dearer/ 
of  goods  charged  therein,  without  previously  showing  that  some  of  the  articles 
charged  have  been  delivered ;  that  he  kept  no  clerk,  and  that  others  dealing  with 
him  have  settled  their  accounts  by  his  books,  and  found  them  accurate. 

The  origin  of  this  rule  of  evidence  explained. 

It  seems  that  it  arose  from  necessity,  and  owes  its  origin  to  the  fact  that,  formerly, 
a  party  could  not  b»  a  witness  in  his  own  behalf;  and  as  the  reason  for  it  has  now 
been  obviated,  by  permitting  parties  to  be  examined,  the  rule  no  longer  exists, 

Appeal  from  a  judgment  rendered  in  the  Fourth  District 
Court  in  favor  of  the  plaintiff.  The  action  was  brought  to  re- 
cover for  goods  sold  and  delivered.  It  appeared  that  the  plaintiff 
was  a  butcher,  and  kept  no  clerk.  At  the  trial  he  produced  an 
account  book,  containing  charges  against  the  defendant,  and  two 
witnesses  were  examined  who  testified  that  they  had  dealt  with 
him,  bad  settled  their  accounts  by  a  book  similar  to  die  one  pro- 
duced, and  they  had  found  it  correct  It  was  not  shown  that  the 
defendant  had  ever  dealt  with  him,  or  that  any  one  of  the  articles 
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charged  against  him  had  been  delivered  or  that  the  book  pro- 
duced was  his  accoqnt  book  with  his  customers.  Judgment  hav- 
ing been  given  for  the  amount  claimed,  the  defendant  appealed. 

>S  V.  Loomis,  for  the  appellant 

R  Qosman,  for  the  respondent 

Beady,  J. — The  only  proof  made  in  the  court  below  was,  that 
the  plaintiff  had  no  clerk  or  bookkeeper,  and  that  persons  deal- 
ing with  him  had  settled  with  him  by  his  books.  There  is  no 
evidence,  either,  that  the  defendant  dealt  with  him,  or  of  the  de- 
livery of  any  one  of  the  articles  named  in  the  bill  of  items.  The 
courts  have  required,  in  similar  cases,  that  a  foundation  should 
be  laid  for  the  introduction  of  this  kind  of  evidence,  which  con- 
sists cf  proof,  that  the  plaintiff  had  no  clerk,  that  some  of  the 
articles  charged  have  been  delivered,  that  the  books  produced 
are  the  account  books  of  the  party,  and  that  he  keeps  fair  and 
honest  accounts;  and  this  by  those  who  have  dealt  and  set- 
tled with  him.  Vosburgh  v.  Thayer,  12  Johns.  461 ;  DumeU 
v.  Sutherland,  11  Wendell,  568.  The  admissibility  of  the  books, 
on  such  proof,  is  put  upon  the  ground  of  necessity,  arising 
from  the  former  incompetency  of  the  claimant  to  be  a  witness 
in  his  own  behalf.  The  reason  of  the  rule  seems  to  have 
been  destroyed  by  the  act  of  the  legislature  authorizing  the  ex- 
amination of  parties  in  their  own  behalf;  but  however  that  may 
be,  the  testimony  on  behalf  of  the  plaintiff  was  not  sufficient  to 
make  the  book  produced  evidence,  and  the  judgment  must  be 
reversed.  There  was  neither  evidence  that  the  defendant  dealt 
with  the  plaintiff,  nor  of  the  delivery  of  any  of  the  articles. 

Daly,  Firat  Judge.— In  MorriU  v.  Whitehead  (4  K  D.  Smith, 
289,)  it  was  proved  that  the  books,  produced  were  the  account 
books  of  the  party ;  that  he  had  no  clerk,  and  that  he  kept  fair 
and  honest  accounts;  but,  as  there  was  no  proof  that  any  one  of 
the  services  entered  in  the  book  had  been  actually  rendered,  we 
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reversed  the  judgment.  This  is  the  first  case,  in  this  state,  that 
has  gone,  I  think,  that  length,  or  in  which  it  was  distinctly  de- 
termined that  some  of  the  articles  or  services  charged  in  the  ac- 
count must  be  shown  to  have  been  actually  delivered  or  ren- 
dered ;  though  it  has  been  frequently  intimated  that  that  proof 
was  essential  before  the  books  could  be  received  or  used  in  evi- 
dence. Vosburgh  v.  Thayer,  12  Johns.  461 ;  Sickles  t.  Mather, 
20  Wend.  76 ;  Foster  v.  Coleman,  1  E.  D.  Smith,  86.  The  de- 
cision in  iforritt  v.  Whitehead  is  decisive  of  the  present  case,  as 
the  only  proof  before  the  justice  here  was  that  the  plaintiff  had 
no  clerk,  and  that  persons  who  had  dealt  with  him,  and  had  set- 
tled by  his  books,  had  found  them  to  be  correct. 

But  even  if  this  proof  had  been  supplied,  I  am  of  opinion  that 
it  would  not  now  be  sufficient  to  authorize  a  judgment  The 
practice  of  allowing  the  party's  books  of  account  to  be  received 
as  sufficient  evidence  of  the  existence  of  the  debt,  which  was 
contrary  to  the  English  rule,  (3  Bl.  Com.  868 ;  Marriage  v.  Law* 
rence,  3  B.  &  Aid.  142),  came  into  use  in  this  state,  and  in  New 
Jersey,  with  the  early  Dutch  colonists,  in  whose  courts  mer- 
chants and  traders  were  always  allowed  to  exhibit  their  books  of 
accounts,  where  it  was  acknowledged  or  proved  that  there  had 
been  a  dealing  between  the  parties,  provided  the  books  had  been 
regularly  kept,  with  the  proper  distinction  of  persons,  things, 
year,  month,  and  day.  Full  faith  and  credit  were  then  given  to 
them,  especially  when  they  were  strengthened  by  the  oath  of  the 
party,  or  where  the  creditor  was  dead.  See  "  Account  of  the 
Dutch  Tribunals  of  New  York,"  in  Introduction  to  1 E.  D.  Smift's 
R  xxx.  And  the  practice  long  established  in  the  eastern  states, 
of  receiving  such  books  as  evidence,  is  presumed  to  have  been 
introduced  by  the  English  colonists  from  Holland  who  settled 
New  England.  Per  Braikard,  J.,  in  Beach  v.  Mills,  6  Conn. 
R496. 

In  the  Dutch  colonial  courts,  the  parties  appeared  before  the 
court  and  made  their  own  statement ;  and  if  they  differed  as  to 
a  fact  which  the  court  thought  material,  either  party  might  be 
put  to  his  oath,  so  that  the  objection  made  to  this  species  of  evi- 
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dencq,  was,  in  these  tribunals,  of  less  force,  as  the  party  who 
made  the  entries  could  be  interrogated  in  respect  to  the  truth  or 
correctness  of  each  item.  In  New  England  they  very  wisely  re- 
tained the  feature  of  the  supplementary  oath  of  the  party  sub- 
stantiating the  truth  of  the  entries  in  connection  with  the  practice 
of  allowing  such  books  as  evidence,  and  where  the  matter  is  not 
regulated  by  statute,  which  is  the  case  in  Maine  and  Rhode  Isl- 
and, long  usage  has  established  that  the  books  of  account  must 
be  supported  by  the  oath  of  the  party.  8  Griffith's  Law  Reg. 
1005;  id.  116;  8  U.  &  Law  Intelligencer,  227. 

In  Case  v.  Potter,  (8  Johns.  211),  the  practice  of  allowing  the 
entries  of  the  parties,  made  in  the  usual  course  of  business,  to  be 
received  as  evidence,  was  recognised  as  a  usage  established  in 
the  courts  of  this  state.  It  was  declared  to  be  contrary  to  the 
course  of  the  common  law,  a  circumstance  that  greatly  embar- 
rassed the  court,  finding)  as  they  expressed  it,  that  the  usage 
had  crept  in,  and  that  it  was  difficult  or  impossible,  in  many 
cases,  to  give  proof  of  a  sale  and  delivery.  They  adverted  to 
the  custom,  in  other  countries,  of  requiring,  in  respect  to  such 
evidence,  the  supplementary  oath  of  the  party  to  give  it  fall 
effect,  but  declared  that  they  had  no  authority  to  require  or  ad- 
mit the  oath  of  the  party  ;  and,  instead  of  doing  one  thing  or 
the  other,  either  repudiating  the  practice  as  contrary  to  the  com- 
mon law,  or  else  holding  that  it  had  been  the  law  from  the  early 
settlement  of  the  colony,  and  was  therefore  not  affected  by  the 
provision  of  the  constitution,  retaining  such  parts  of  common  law 
as  formed  the  law  of  the  colony  before  the  battle  of  Lexington, 
they  simply  said  that  if  this  mode  of  proof  was  to  be  tolerated, 
the  party's  books  could  not  be  used  to  prove  charges  for  cash  lent 
This  was  leaving  the  whole  question  unsettled,  and  consequently 
it  speedily  came  before  the  Supreme  Court  agaiu  in  Vosburgh  v. 
Thayer,  (12  Johns.  465),  when  the  court  divided.  Plat*,  J.t 
delivered  a  long  opinion,  declaring  that  it  was  repugnant  to  the 
common  law.  He  condemned  the  courts  of  New  England  and 
the  state  of  Pennsylvania  for  adopting  a  rule  of  the  civil  law  in- 
stead of  the  English  rule ;  declared  that  by  our  law  a  party 
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could  not  be  allowed  to  swear  to  his  accounts;  that  the  rule, 
even  with  that  qualification  or  condition,  would  be  no  security 
against  false  aooounta,  and  predicted  that  the  recognition  of  such 
a  practice,  upon  the  plea  of  necessity,  would  be  followed  by 
most  mischievous  consequences. 

But  the  other  members  of  die  court,  in  an  opinion  per  curiam, 
thought  that  the  usage  and  the  necessity  of  admitting  such  proof 
had  been  too  long  sanctioned  and  felt  in  our  courts,  and  that  it 
was  then  too  late  to  question  its  admissibility ;  but  instead  of 
simply  recognizing  the  practice  as  it  had  prevailed  in  the  Dutch 
tribunals,  and  declaring  that  the  party  should  or  could  be  ex* 
amined  under  oath  as  to  the  truth  or  correctness  of  the  entries 
made  by  him,  they  devised,  as  a  test  and  safeguard,  the  special 
preliminary  proof  which  has  since  been  required  as  a  condition 
precedent  to  the  admission  of  the  books,  influenced,  no  doubt, 
by  what  was  said  by  the  whole  court  in  the  former  case,  and 
what  was  strongly  insisted  upon  by  Judge  Platt  in  his  dissent- 
ing opinion,  that  they  had  no  authority  to  require,  and  could  not 
admit,  a  party  to  be  sworn  as  a  witness. 

The  examination  of  these  cases  will  show  that  the  court  had 
no  very  clear  conception  of  the  nature  of  the  question  before 
them,  which  was  simply  whether  this  practice  was  the  law  of 
the  colony  before  the  revolution ;  for  i£  by  long  usage  and  gen- 
eral adoption,  it  had,  before  that  event,  become  the  recognized 
mode  of  proving  facts  in  certain  cases,  then  it  was  the  law  of  the 
colony,  instead  of  the  opposite  English  rule,  which,  being  repug- 
nant, was  not  in  force  at  the  breaking  out  of  the  revolution,  and 
was,  consequently,  not  embraced  in  die  retaining  clause  of  the 
Constitution.  If  they  had  known,  which  they  probably  did  not 
know,  that  the  rule  which,  they  found  in  use  had  existed  from 
the  time  of  the  Dutch,  and  had  been  in  practical  operation  for 
more  than  one  hundred  years,  they  would  have  found  an  easy 
solution  of  the  difficulty  by  simply  declaring,  as  the  New  Eng 
land  courts  had  done,  that  it  had  been  in  use  from  the  earliest 
period  of  the  colony,  and  had  thus  grown  into  a  common  law 
by  general  acquiescence  and  long  established  usage.    This  con- 
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elusion  would  have  relieved  them  from  all  difficulty  in  respect 
to  the  feature  bj  which  the  supplementary  oath  or  examination 
of  the  party  as  to  the  truth  of  the  entries  might,  be  required,  for 
as  it  formed  just  as  much  a  part  of  this  course  of  procedure  as 
any  other,  and  rested  upon  the  same  general  authority — long 
settled  usage — they  had  nothing  to  do  but  to  recognize  the 
whole. 

But  instead  of  doing  this,  they  looked  into  the  English  books 
and  found  that  Lord  Hoi/r  had  said  twice,  at  Nisi  Prim,  (Pitman 
v.  Madox,  Holt,  298,  and  Price  y.  The  Earl  of  Torrington,  1  Salk. 
285),  "  that  a  tradesman's  shop  book  was  not  of  itself  evidence, 
without  something  more,  and  they  undertook  to  supply  what 
that ( something  more '  should  be."  It  was  the  rule  of  the  com- 
mon law  that  the  party  to  the  record  could  not  be  a  witness,  and 
Blackstone  had  declared  (8  Com.  868)  that  the  practice  abroad 
of  allowing  a  merchant's  books,  with  his  supplementary  oath,  to 
amount  at  all  times  to  full  proof,  was  a  distortion  of  the  civil 
law ;  in  which,  it  may  be  remarked,  he  was  mistaken ;  for  to 
make  the  books  sufficient  evidence,  in  countries  where  the  civil 
law  prevails,  something  more  than  the  supplementary  oath  of 
the  party  is  requisite.  Domat,  part  1,  Ix  8,  §  2,  art  9 ;  Meyer's 
Institutionea  Judiciaries,  c.  14,  p.  887 ;  God.  4,  19,  5,  7  ;  Code 
Civil,  L.  3,  T.  8,  §  5,  art.  1867.  The  judges,  no  doubt,  concluded 
from  the  rule  of  the  common  law,  and  from  Blackstone's  inter* 
pretation  of  the  civil  law,  that  the  oath  or  examination  of  the 
party  in  substantiation  of  the  entries  could  not  be  allowed*  But 
feeling  the  imperative  necessity  of  permitting,  in  certain  cases, 
the  books,  when  kept  by  the  party,  to  be  used  as  instruments  of 
evidence,  or  rather  the  injustice  and  absurdity  of  not  allowing 
them  to  be  taken  into  consideration  at  all,  they  evidently  thought 
that  the  usage  which  they  found  existing  might  be  recognized, 
and  the  requirement  of  Lord  Holt  satisfied  by  the  preliminary 
proofe  which  they  devised  and  required  as  a  condition  precedent 
to  giving  the  books  in  evidence.  New  Jersey  and  Georgia  ap- 
pear to  be  the  only  states  that  have  imitated  the  example  of.  New 
York.    In  fourteen  of  the  states,  either  by  statute  or  by  the  re- 
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cognition  of  the  courts,  the  oath  of  the  party  is  required  in  cor* 
roboration  of  the  entries,  while  in  five  of  the  states  the  books 
are  not  allowed  to  be  given  in  evidence  at  alL  Nelly  v.  Holmes, 
8  Ala.  642 ;  De  Clamp  v.  Vandegrojt,  4  Blackf.  272 ;  and  cases 
collected  in  note  201,  8  Cowen  &  Hill's  Notes  to  Phillipps'  Ev., 
3d  ed.,  297,  and  in  note  to  1  Gteenleaf  s  Ev.,  §  117. 

But  the  important  change  recently  made  in  the  law  of  this 
state,  by  which  a  party  may  testify  die  same  as  any  other  wit- 
ness, has  obviated  the  difficulty  that  wss  supposed  to  exist  when 
the  rule  above  referred  to  was  recognized,  and  there  is  now  no  oo 
casion  for  resorting  to  die  books  unless  it  may  be  to  refresh  the 
party's  memory  as  to  the  items,  or  in  oases  where  there  is  a  fail- 
ure of  recollection.  In  the  latter  ease,  the  books,  if  they  con- 
tain the  original  entries  of  the  transaction,  would  still,  I  appre- 
hend, be  evidence  within  the  rule  recognized  in  J/errtU  v.  Ithaca 
A  Oswego  Railroad  Oo.,  (16  Wend.  686) ;  that  is,  if  the  party  who 
made  the  entries  has  entirely  forgotten  the  facta  whifeh  he  re- 
corded, but  can  swear  that  he  would  not  have  entered  them  if 
he  had  not  known  them  at  the  time  to  be  true,  and  that  he  be- 
lieves them  to  be  correct  But  I  agree  with  Judge  Brady  that 
the  books,  except  in  the  cases  above  put,  can  no  longer  be  re- 
ceived as  sufficient  evidence  of  the  sale  and  delivery  of  goods, 
or  of  the  performance  of  services,  by  merely  proving  the  pre- 
liminary facts,  which,  heretofore,  made  them  sufficient  evidence ; 
but  that  the  party,  if  he  have  no  other  means  of  establishing 
the  facts,  must  go  upon  the  stand  as  a  witness,  resorting  to  his 
books  only  where  it  is  necessary  to  refresh  his  memory  as  to  the 
items,  or  where,  from  a  failure  of  recollection,  he  is  compelled  to 
rely  upon  them  alone,  and  can  swear  to  what  is  required  to  war- 
rant their  introduction,  as  evidence  to  be  submitted  to  the  tribu- 
nal that  is  to  pasB  upon  the  facta 

Judgment  reversed 
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Geobge  Lambert  v.  George  Seelt. 

If  a  defendant,  after  moving  for  a  non-suit  at  the  trial,  upon  the  ground  that  the  evi- 
dence is  insufficient  to  justify  any  noovety,  supplies  the  proof,  the  want  of  which 
formed  the  bane  of  the  motion,  itwifl  be  no  ground  for  reveraog  the  judgment  on 
appeal,  that  the  proper  evidence  was  not  before  the  court  at  the  moment  the  non- 
suit was  asked. 

In  an  action  for  goods  sold  and  delivered,  it  is  necessary  to  a  recovery,  that  the  price 
or  value  of  the  goods  should  be  shown, 

A  receipt  upon  a  bill  of  goods  eoH,  ie  eonchiaive  evtte&ee  of  payment  unless  con- 
tradicted or  explained. 

Appeal  by  the  defendant  from  a  judgment  rendered  by  the 
Fourth  District  Court  in  favor  of  the  plaintiff  The  foots  suffi- 
ciently appear  in  the  opinion. 

Solomon  L.  Hull,  for  the  appellant 

Francis  JSyrn^  for  the  respondent 

By  the  Court,  Hnmur,  J.— The  plaintiff  sued  to  reoover  the 
value  of  certain  picture  frames,  alleged  to  have  been  sold  and 
delivered  by  him  to  the  defendant.  Upon  the  trial  the  plaintiff 
was  sworn  and  examined  as  witness  on  his  own  behalf,  and  then 
rested  bis  case.  His  testimony,  in  substance,  was,  that  he  sold 
the  frames  to  the  defendant,  who  called  at  his  store  and  ordered 
them  in  May,  1866 ;  that  the  articles  were  fent  from  his  store, 
to  be  delivered  at  the  defendant's  house  by  one  of  his  .clerks,  he 
could  not  tell  which,  nor  did  he  know  of  all  being  sent ;  and  as 
to  whether  they  were  actually  delivered  or  not  he  did  not  know — 
be  did  not  see  them  delivered.  In  August,  1850,  he  had  a  clerk 
in  his  employ  named  Hatch,  who  waa  in  the  habit  of  selling 
goods  for  him  and  receipting  bills,  and  bad  authority  from  him 
to  do  so.  A  receipted  bill  of  the  goods  in  question  was  then 
produced,  signed  by  Hatch  for  the  plaintiff  and  which  thejplain* 
tiff  swore  was  in  Hatch's  handwriting.    Upon  this  testimony, 
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and  without  any  proof  whatever  as  to  the  value  of  the  goods 
thus  sold,  the  plaintiff  rested  his  case,  whereupon  the  defendant 
moved  for  a  non-suit,  which  the  justice  denied.  The  defendant 
excepted,  and  then  offered  evidence  on  his  pari  The  justice 
subsequently  gave  judgment  for  the  plaintiff,  and  the  defendant 
appeals,  stating  as  one  of  his  grounds  of  appeal,  that  the  justice 
erred  in  refusing  the  non-suit 

The  decision  of  the  justice  upon  this  motion  was  clearly  erro- 
neous, and  his  judgment  must  be  reversed.  The  plaintiff's  tes- 
timony showed  no  cause  of  action  whatever  against  the  defendant 
Apart  from  the  receipt,  which,  unexplained  or  uncontradicted, 
was  conclusive  against  his  recovery,  (1  Greenleaf 's  Evid.,  sec 
305,)  it  did  not  appear  that  the  goods  were  ever  delivered,  nor 
what,  if  anything,  was  their  value. 

A  plainer  case  for  a  non-suit  could  scarcely  be  conceived. 

I  am  aware  of  the  well  settled  rule  that,  if  a  defendant,  after 
a  motion  for  non-suit,  himself  supplies  the  evidence,  the  want  of 
which  formed  the  ground  for  the  motion,  the  judgment  will  not 
be  reversed,  on  appeal,  because  the  proper  evidence  was  not  be- 
fore the  court  at  the  moment  the  non-suit  was  asked.  {Schenec- 
tady and  Saratoga  Plank  Road  Co.  v.  Thatcher,  1  Kernan,  102 ; 
Hyland  v.  Sherman,  2  E.  D.  Smith,  284.)  Here  the  defendant 
did  not  supply  the  omission.  It  is  true,  hebetated  that  a  part  of 
the  frames  were  delivered,  and  only  denied  the  receipt  of  one  of 
those  charged  against  him.  But  he  furnished  no  evidence  of  the 
value  of  those  he  admitted  the  receipt  of,  beyond  describing  them 
by  the  prices  stated  in  the  receipt  produced. 

Besides,  it  appeared  that  they  were  purchased  by  him  from  a 
Mr.  Westbrook,  who  was  at  the  time  in  business  with  the  plain- 
tiff, upon  the  distinct  agreement  that  the  price  should  be  credited 
on  a  note  of  Westbrook's,  then  held  by  the  defendant  The 
plaintiff  knew  of  this  agreement  at  the  time  of  the  sale,  and 
assented  to  it ;  under  it  the  frames  were  delivered,  and  after- 
wards, on  Westbrook  delivering  to  the  defendant  the  receipt  re- 
ferred to,  the  amount  charged  was  credited  on  the  note.  * 

Under  what  circumstances  the  receipt  was  obtained  by  West- 
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brook,  does  not  appear,  beyond  his  statement  that  the  plaintiff 
agreed  to  furnish  the  frames  on  his,  Westbrook's,  account 
Whether  he  paid  Hatch  in  money,  or  in  what  manner  the  bill 
was  settled,  is  not  shown,  although  die  plaintiff  might  have  fur- 
nished the  information  had  he  chosen  to  have  done  so.  His  si- 
lence upon  this  subject  affords  a  strong  presumption  against  his 
present  claim,  and,  taken  in  connection  with  the  positive  evidence 
on  the  part  of  the  defendant  respecting  the  agreement,  and  the 
receipt  which  throughout  was  uncontradicted  either  by  the  plain- 
tiff denying  the  authority  of  Hatch  to  give  it  in  his  name,  or 
that  he  received  anything  for  it,  satisfies  me  that  the  finding  of 
the  justice  was  not  only  unsupported  by  the  evidence,  but  was 
contrary  to  it,  and  should  be  reversed. 

Judgment  reversed. 


Alios  Morgan  v.  Anna  Andbiot. 

A  married  woman  cannot  contract  so  as  to  bind  herself  generally,  and  her  general 
personal  engagements  will  not  operate  so  as  to  bind  her  separate  estate. 

The  laws  relating  to  married  women,  passed  in  1848  and  1849,  hare  not  removed 
this  general  disability  u>  contract 

Jt  acems,  the  husband  of  a  woman  engaged  in  business  is  liable  for  debts  or  obliga- 
tions contracted  or  incurred  by  her  with  his  assent,  either  express  or  implied. 

A  claim  for  damages  arising  out  of  a  violation  of  a  contract  made  by  a  married  woman, 
granting  the  use  of  a  thing  attached  to  a  freehold,  possesses  none  of  the  elements 
necessary  to  obtain  relief  against  her  separate  estate.    Per  Beady,  J. 

Appeal  from  a  judgment  of  the  First  District  Court  awarding 
the  plaintiff  $15  damages,  with  costs.  The  defendant  appealed. 
The  facts  sufficiently  appear  in  the  opinion. 

Joshua  M.  Van  CoU  and  Nicholas  P.  O'Brien,  for  the  appellant 

Peter  Y.  Ouiler,  for  the  respondent 

By  the  Court,  Brady,  J.— The  defendant  rented  to  the  plain- 
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tiff  the  second  floor  of  the  promises  504  Broadway,  and  agreed 
that  the  plaintiff  should  have  the  use  of  the  gas  fixtures  on  that 
floor,  for  the  purpose  of  burning  gas  to  light  the  same.  At  the 
time  the  lease  was  made,  and  at  the  time  the  agreement  w&b 
made,  assuming  than  to  be  independent  of  each  other,  the  de- 
fendant was  a  married  woman,  but  doing  business  in  her  owu 
name,  as  a  Jane  sole,  at  504  Broadway.  The  renting  seems  to 
hare  been  the  renewal  of  a  hiring  which  had  ended  on  the  1st 
of  May  1857,  and  there  is  testimony  tending  to  prove  that  tbe 
agreement  for  the  gas  was  subsequent  to  the  hiring.  The  plain- 
tiff so  alleges,  and  it  may,  for  the  purposes  of  this  appeal,  be 
assumed  to  be  true.  In  October  following  (1857,)  the  defendant 
caused  the  gas  pipes  connecting  with  the  fixtures 'in  plaintiff's 
apartments  to  be  cut  off  or  disconnected,  and  for  the  damages 
occasioned  thereby,  that  act  being  in  violation  of  the  agreement 
thereto  relating,  the  plaintiff  brought  her  action  in  the  court  be- 
low. It  also  appeared  that  the  husband  of  the  defendant  had, 
iu  1856,  absconded  or  run  away,  and  had  not  returned  at  the 
time  of  the  trial  The  first  question  presented  on  these  facts  is, 
whether  an  action  could  be  maintained  against  the  defendant  for 
the  cause  alleged.  I  think  not.  A  married  woman,  at  law,  has 
no  power  to  contract  so  as  to  bind  herself  generally,  (Jackson 
v.  Vanderheyden,  17  Johns.  Eep.  167;  Birdseye  v.  Flinl,  3  Barb. 
S.  0.  B.  500 ;  Vanderheydm  v.  Mallory,  1  Com.  462),  and  courts 
of  equity,  in  conformity  with  this  principle,  hold  that  her  gene- 
ral personal  engagements  will  not  affect  her  separate  property. 
The  acts  of  1848  and  1849,  relative  to  married  women,  have  not 
removed  their  disability  to  make  contracts,  or  changed  the  rules 
of  law  in  regard  to  them  in  that  respect  Cdbine  v.  SL  John, 
12  How.  Pr.  R.888;  Coon  v.  Brook>  21  Barb.  546 ;  Yalev.D* 
derer,  21  Barb.  286;  BoiAUier  v.  WmriM,  S  E.  D.  Smith,  810. 
The  fact  that  a  married  woman  is  doing  business  on  her  own 
account  apparently,  and  with  her  own  estate,  does  not  alter 
the  rule,  although  courts  of  equity  might  enforce  any  debt  con- 
tracted for  the  benefit  of  her  estate,  which  was  intended  to  be 
a  charge  upon  it.    The  husband  would  be  liable  for  any  debt 
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contracted  or  obligation  incurred  with  his  assent,  express  or  im- 
plied, (Yale*  v.  Brower,  5  Selden,  205),  and  would  be  responsible 
for  her  business  engagements  made  under  such  circumstances. 
In  England,  by  a  particular  custom  of  the  citj  of  London,  a 
married  woman  is  enabled  to  carry  on  trade  as  a  feme  sole  mer- 
chant The  trade  must,  however,  be  carried  on  within  the  city, 
and  for  the  wife's  sole  account  If  the  husband  meddle  with  it, 
he  will  not  be  protected  by  the  custom.  2  Bright  on  Husband 
and  Wife,  76,  77.  It  seems  also  to  be  the  rule  in  England,  that 
when  the  husband  is  an  alien  enemy  the  exception  does  not 
apply,  nor  where  he  is  banished  for  life.  The  cases  on  this  sub- 
ject will  be  found  in  2  Bright  on  Husband  and  Wife,  70,  72,  73. 
The  case  otBegget  v.  Frier  (11  East  801,)  is,  however,  in  point 
The  action  was  trespass,  and  it  appeared  that  the  husband  came 
to  this  country  in  1805r  leaving  his  wife  destitute;  that  the 
plaintiff  had  lived  separate  from  him  since  that  time,  and  had 
made  contracts,  and  for  her  support  had  carried  on  trade  as  a 
feme  sole.  The  court  held  that  she  could  not  maintain  the  ac- 
tion.   Marshall  v.  Button,  8  Term  Rep.  546. 

In  this  case  the  defendant  is  not  charged  with  any  defrt  con- 
tracted with  reference  to  her  business,  or  for  the  benefit  of  her 
estate.  It  is  for  damages  occasioned  by  the  violation  of  a  con- 
tract granting  th ;  iwe  cf  a  thing  attached  to  a  freehold,  and  the 
claim  does  not  present  anv  cf  the  elements  necessary  to  obtain 
relief  against  the  estate  of  the  defendant,  if  the  action  had  been 
brought  for  that  purpose.  I  have  not  been  able  to  find  any  case 
in  this  state  where,  under  circumstances  like  those  disclosed 
here,  a  married  woman  has  been  held  liable  sued  alone,  and 
I  think  he  judgment  of  the  justice  cannot  be  sustained  on 
precedent  or  authority.  If  a  contract  be  made  with  a  married 
woman,  the  contracting  party  takes  it  subject  to  the  legal  dis- 
abilities, and  must  rely  either  upon  her  separate  estate  and  the 
facts  necessaiy  to  charge  it,  or  the  liability  of  the  husband, 
founded  upon  his  supposed  assent. 

Judgment  reversed. 

Vol.IL  28 
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Frederick  Grikh  v.  Deiderick  Hamel. 

Any  person  present  in  court,  and  hearing  the  evidence  of  a  witness  on  a  trial,  is  as 
competent  afterwards  to  testify  in  respect  to  what  the  witness  Bald  as  the  judge 
who  presided. 

A  judge's  minutes  of  testimony  taken  upon  a  trial  are  not  evidence  per  se;  and  when 
produced  can  only  be  resorted  to  as  memoranda  to  refresh  his  memory. 

Jl  seem*,  where  improper  testimony  is  admitted  under  objection,  and  the  party  ob- 
jecting afterwards  introduces  proof  of  the  same  state  of  facts,  the  objection  is 
thereby  waived. 

A  party  is  not  required  to  produce  papers  at  the  trial  unless  previous  notice  hat 
been  given  him  requiring  their  production ;  and  the  foot  that  he  has  the  papera 
in  court  does  not  operate  to  dispense  with  the  notice,  unless  the  nature  of  the 
case  apprises  him  that  they  will  be  necessary  on  the  triaL 

The  object  of  the  notice  is  not  only  to  obtain  the  papers  or  lay  the  foundation  for 
secondary  evidence  of  their  contents,  but  also  to  give  the  party  notified  an  op- 
portunity to  procure  testimony  to  support  or  impeach  them,  or  to  show  that  no 
such  papers  as  those  oaUed  for  ever  existed. 

The  proceedings  and  judgment  of  a  justice,  though  not  technically  a  record,  yet  the 
material  facta  being  in  writing  must  be  produced,  and  parol  evidence  ought  not 
to  be  admitted  respecting  them. 

The  nature  of  an  action  in  the  Marine  Court,  or  in  a  justice's  court,  or  the  judgment 
•rendered  therein,  cannot  be  proven  by  parol 

Appeal  from  a  judgment  of  the  Seventh  District  Court.  The 
appeal  rested  upon  exceptions  by  the  defendant  to  evidence  ad 
mitted.or  rejected  at  the  trial,  and  which  are  fully  set  out  in  the 
opinion.  Judgment  having  been  given  in  fcvor  of  the  plft^tiflj 
.the  defendant  Appealed. 

.Samuel  Jonee  and  Oeorge  Carpenter,  for  the  appellant 

.Shaffer,  Qorvin  Jk  Dodge,  far  the  respondent 

By  the  Court!  HixaroiT,  X— The  complaint  in  the  court  below 

■  alleged  an  indebtedness  by  the  defendant  to  the  plaintiff  in  $250, 

for  moneys  paid  at  the  defendant's  request,  and  also  for  moneys 

Jent  and  advanced,  and  goods  sold  and  delivered  to  him.    The 
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answer  was  a  general  denial,  and  in  addition  claimed  a  set-off  to 
the  amount  of  $250  for  work,  labor  and  services.  *  Upon  the 
issue  thus  presented  a  trial  was  had,  and  the  justice  gave  judg- 
ment for  the  plaintiff.  The  defendant  appeals,  and  the  grounds 
of  the  appeal  consist  of  exceptions  taken  at  the  trial  to  the  ad- 
mission and  rejection  of  evidence  by  the  justice,  and  these  ex- 
ceptions I  propose  to  examine  in  the  order  in  which  thej  appear 
upon  the  return. 

1.  Thomas  Egan,  a  witness  produced  by  the  plaintiff,  testified 
that  on  a  trial  in  an  action  in  the  Marine  Court,  brought  by  the 
plaintiff  in  this  action  against  the  witness  and  others,  the  defend- 
ant was  sworn,  and  testified  to  the  state  of  the  accounts  between* 
him  and  the  plaintiff  That  he  then  and  there  heard  the  defend- 
ant testify  that  the  plaintiff  lent  him  $100,  and  that  he,  the  de- 
fendant, owed  the  plaintiff,  on  account  of  such  loan,  a  balance  of 
$190.  This  evidence  was  objected  to  on  the  ground  that  the 
judge's  minutes  of  the  testimony  should  be  produced. 

The  justice  very  properly  overruled  the  objection.  The  judge's 
minutes  would  not  be  evidence  per  se,  and  if  produced  could  not 
be  resorted  to  but  as  memoranda  to  refresh  the  memory  of  the 
judge  who  made  thwin.  Green  v.  Brown,  8  Barb.  119 ;  Green- 
leafs  Ev.  §§  436, 487 ;  Lawrence  v.  Barker,  5  Wend.  801 ;  Feeler 
v.  Heath,  11  Wend.  477.  Any  person  who  was  present  in  court 
and  heard  the  testimony  of  the  defendant,  was  as  competent  to 
testify  in  respect  to  what  was  stated  by  him  as  the  judge  who 
tried  the  cause.     Bobertson  v.  (hw,  3  Barb.  410. 

2.  On  the  cross-examination  of  the  same  witness,  Egan,  he  was 
asked  by  the  defendant's  counsel,  "  What  was  the  nature  of  that 
action  ?"  The  plaintiff  objected  to  this  question  upon  the  ground 
that  the  record  and  pleadings  should  be  produced.  The  justice 
sustained  the  objection,  and  in  this  I  think  he  was  also  right ; 
but  the  objection  was  obviated  by  the  subsequent  admission  of 
evidence  on  the  part  of  the  defendant,  showing  for  what  the 
action  was  Brought. 

8.  The  defendant,  being  sworn  as  a  witness  on  his  own  behalf, 
testified  that  he  paid  the  plaintiff  the  $400  originally  borrowed 
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Edward  Williams  v.  Lkone  Cabboll. 

Where,  upon  proceeding!  supplementary  to  execution,  founded  on  a  judgment  of  a 
district  court,  a  transcript  of  which  has  been  filed  with  the  county  clerk,  it  ap 
pears  that  at  the  time  of  the  recovery  of  the  judgment  the  defendant  was  a  mar 
ried  woman,  the  proceeding  will  be  dismissed. 

A  justice  of  a  district  court  has  no  jurisdiction  of  an  action  against  *  married 
Woman,  and  can  give  no  personal  judgment  against  her. 

If  she  is  possessed  of  *  separate  estate,  and  obligations  are  incurred  by  her  in  re- 
spect to  it,  they  can  only  be  enforced  in  a  court  of  equity,  as  a  charge  against  it, 
but  never  as  a  personal  liability. 

It  deems,  that  judgments  in  such  actions  are  not  enforced  by  execution,  but  operate 
as  a  lien  upon  the  estate  charged,  and  are  enforced  as  in  rem. 

Where,  upon  the  examination  of  a  party  on  supplementary  proceedings,  it  appears 
that  be  has  sold  property  which  belonged  to  him,  and  received  therefor  its  full 
value,  any  inquiry  as  to  the  name  of  the  purchaser  is  immaterial 

But  it  is  otherwise  where  it  is  shown  that  the  property  has  been  disposed  of  for  less 
than  its  value,  upon  condition  that  he  should  have  it  back  on  repaying  the 
amount  received  for  it 

Appeal  by  the  plaintiff  from  a  decision  of  a  judge  at  cham- 
bers, and  an  order  entered  thereon,  refusing  to  allow  a  certain 
inquiry  to  be  made  of  a  defendant,  upon  her  examination  on 
proceedings  supplementary  to  execution. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Lewis  Beach,  for  the  appellant 

Henry  H.  Jforange,  for  the  respondent 

By  the  Court,  Hilton,  J.— The  plaintiff  recovered  judgment 
in  a  justice's  court,  and  on  filing  a  transcript  with  the  county 
clerk,  execution  was  issued  out  of  this  court  to  the  sheriff 
Upon  its  return  unsatisfied,  supplementary  proceedings  were  in- 
stituted under  an  order  of  one  of  the  judges  of  this  court  to  ex- 
amine the  defendant  respecting  her  property.  On  her  examina- 
tion before  the  referee,  it  appeared  that  at  about  the  time  of  the 
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recovery  of  the  judgment  she  was  the  owner  of  a  watch  and 
chain  of  the  value  of  $160,  but  which  she  had  since  "  sold  for 
$60,  upon  condition  that  if  she  had  the  money  at  any  time  she 
might  take  it  back."  Being  asked  to  whom  she  had  so  disposed 
of  the  watch  and  chain,  objection  was  interposed  to  the  question 
by  her  counsel,  and  the  referee  refused  to  allow  the  inquiry. 
Upon  motion  at  special  term,  this  decision  was  sustained,  and 
from  the  order  then  made  the  plaintiff  appeals. 

From  the  opinion  of  the  judge,  indorsed  upon  the  papers  sub* 
mitted,  it  appears  that  his  decision  was  based  on  the  presumption 
that  a  question  similar  to  the  one  proposed,  had  been  previously 
passed  upon  and  disallowed  by  me ;  and  from  the  referee's  min- 
utes it  is  manifest  that  his  riding  was  founded  upon  a  like  im- 
pression. On  reference,  however,  to  the  testimony,  it  will  be 
seen  that,  at  the  time  the  question  was  rejected  by  me,  it  simply 
appeared  that  she  had  been  the  owner  of  a  watch,  which  she 
had  disposed  of;  but  it  did  not  appear  that  it  was  worth  any- 
thing beyond  the  amount  she  received  for  it.  Under  these  cir- 
cumstances,' it  seemed  to  me  quite  immaterial  to  whom  she  had 
sold  it,  until  it  was  first  shown  that  she  possessed  some  valuable 
interest  in  it  This  was  subsequently  made  to  appear ;  and  when 
the  question  was  last  put  it  was  proper,  and  would  now  be  al- 
lowed but  for  a  fetal  objection  to  these  proceedings,  which  is 
presented  to  us  by  the  defendant's  examination  submitted. 

To  the  inquiry  of  the  plaintiff's  counsel  as  to  whether  she  is  a 
married  woman,  and  if  her  husband  is  living,  she  answers  in  the 
affirmative ;  and  it  is  shown,  in  addition,  that  she  was  married  } 
at  the  time  the  judgment  was  recovered  against  her.    This  being  j 
the  fact,  (and  we  cannot  overlook  it),  the  justice  had  no  jurisdic-  • 
tion  to  give  any  judgment  whatever  in  this  action  brought  be- 
fore him,  and  the  judgment  he  has  attempted  to  render  cannot 
be  enforced.    It  has  long  been  settled  that  no  personal  judgment 
can  be  given  against  a  married  woman.    If  she  is  possessed  of  a 
separate  estate,  and  obligations  are  incurred  by  her  in  respect  to 
it,  they  will  be  enforced  against  it  in  a  court  of  equity  as  a 
charge,  but  never  as  a  personal  liability.    Sogers  v.  Ludlow,  3 
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Sand.  Ch.  B.  104;  Yak  v.  Dederer,  18  K  Y.  Bep.  265,  In  such 
actions  judgments  are  not  enforced  by  executions,  but  are  de- 
clared a  lien  upon  the  separate  estate  charged,  and  enforced  as 
in  rem.  Chapman  v.  Lemon,  11  How.  2S5  ;  Yale  v.  Dcderer,  21 
Barb.  286;  Ooon  Y.JBrook,2l  Barb.  646;  Dickerman  v.  Abra- 
hams, id.  661.  Justice's  courts  possess  none  of  the  peculiar 
powers  of  courts  of  equity  which  enables  them  to  give  relief  in 
cases  like  these ;  and,  being  purely  equitable  actions,  they  have 
no  jurisdiction  whatever  in  respect  to  them. 

Under  these  circumstances  we  will  not  assist  in  the  enforce- 
ment of  the  plaintiff's  judgment,  and  the  appeal  taken  is  dismis- 
sed, with  costs. 

Ordered  accordingly* 


William  Wallace  v.  The  Mayor,  Aldermen  and  Com- 
monalty or  the  City  of  New  York. 

A  municipal  corporation  is  a  living  party  within  the  meaning  of  section  399  of  the 
Code,  and  in  an  action  against  it,  the  plaintiff  may  be  examined  as  a  witness  in 
his  own  behalf. 

The  corporation  of  the  city  of  New  York  is  bound  to  keep  the  streets  opened  within 
its  limits  for  public  use,  in  such  repair  that  they  may  be  safely  traveled  upon; 
and  for  any  injuries  happening  to  persons  through  the  neglect  of  the  corporation 
to  perform  this  duty,  it  is  liable. 

Fhe  sidewalk  is  a  part  of  the  publio  street,  and  although  the  corporation  may  impose, 
by  ordinance,  the  duty  upon  the  adeeming  lot  owner  of  keeping  the  sidewalk  in 
repair,  yet  it  does  not  thereby  relieve  itself  of  the  duly  imposed  upon  it  by  law, 
to  keep  in  repair  the  streets  of  the  city. 

The  liability  of  the  corporation  for  the  neglect  of  such  a  duty,  differs  from  those  cases 
where  injuries  result  from  obstructions  placed  in  the  streets  by  individuals,  and 
In  respect  to  which  it  cannot  be  held  liable,  unless  it  is  shown  that  notice  of  the 
obstruction  was  given  to  its  proper  officers,  and  they  had  neglected  to  cause  it  to 
be  removed. 

W.f  while  walking  on  Eleventh  avenue  at  night,  fell  into  a  large  hole  in  the  side- 
walk, and  was  severely  injured.  In  an  action  to  recover  for  the  injuries,  it  was 
not  shown  that  the  corporate  authorities  knew  of  the  existence  of  the  hole.  The 
judge,  at  the  trial,  instructed  the  jury  that  they  might  give  exemplary  damages 
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if  they  thought  the  corporation  was  guilty  of  gross  negligence  in  suffering  the 
hole  to  remain  in  the  condition  it  was.  EM,  erroneous.  That  only  such  damages 
could  be  allowed  as  were  the  legitimate  and  direct  result  of  the  accident. 
Punitive  or  vindictive  damages  can  be  recovered  only  in  cases  where  person  or 
property  has  been  injured  by  the  willful  act  of  another,  or  where  the  act  causing 
the  injury  was  the  result  of  wantonness,  or  reckless  indifference  to  the  rights  of 
others. 


Appeal  from  a  judgment  and  an  order  made  at  a  special  term, 
denying  a  motion,  on  the  part  of  the  defendants,  for  a  new  trial 
The  action  was  to  recover  for  injuries  resulting  from  the  neglect 
of  the  defendants  to  keep  in  repair  the  sidewalk  of  Eleventh  ave- 
nue near  Thirty-first  street,  the  avenue  having  been  duly  opened, 
regulated  and  paved  for  public  use.  At  the  trial,  the  plaintiff 
was  examined  as  a  witness  in  his  own  behalf,  the  defendants9 
counsel  objecting  thereto.  It  appeared  from  his  testimony,  that 
on  going  to  his  home  from  work  at  about  10  o'clock  at  night, 
he  was  walking  up  the  Eleventh  avenue,  on  the  sidewalk,  with 
his  hands  in  his  pockets,  and  when  near  Thirty-first  street  he 
pitched  forward  into  a  hole  in  the  sidewalk,  breaking  his  shoulder 
and  two  of  his  ribs.  The  hole  was  ten  feet  by  seven  in  width, 
and  five  feet  in  depth.  He  was  taken  to  the  hospital,  and  al- 
though his  bones  had  joined  and  mended,  yet  he  was  stiff,  and 
at  the  time  of  the  trial,  which  was  more  than  a  year  after  the  ac- 
cident occurred,  he  was  unable  to  lift  his  arm.  Being  a  machinist 
by  trade,  this  naturally  affected  his  ability  to  work  and  earn  a 
livelihood,  as  he  had  been  previously  in  the  habit  of  doing.  Be- 
fore the  injury  he  was  able  to  earn  from  $16  to  $20  a  week,  but 
now  could  not  earn  over  $8  or  $10  during  the  same  time.  It 
appeared  that  the  plaintiff  bad  been  in  a  public  hospital,  and  had 
paid  or  incurred  no  personal  expense  for  his  medical  attendance. 

No  witnesses  were  examined  for  the  defence,  but  the  following 
ordinances  of  the  defendants  were  offered  and  read  in  evidence : 

u  An  ordinance  providing  for  the  repairs  of  the  pavements  of 
the  sidewalks  of  the  'streets  and  avenues  of  the  city  of  New 
York,"  passed  December  29,  1858. 

Sec.  1.  "  That  the  owner  or  owners,  lessee  or  lessees,  occupant 
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or  occupants  of  any  house  or  other  building  or  vacant  lot  front- 
ing on  any  street  or  avenue,  shall  at  his,  her  or  their  charge  and 
expense,  well  and  sufficiently  pave,  according  to  the  ordinances, 
and  keep  and  maintain  in  good  repair,  the  sidewalks,  and  curb 
and  gutter  of  such  street  or  avenue,  in  front  of  any  such  house 
or  other  building,  or  vacant  lot" 

Sec.  2.  "  Upon  complaint  being  made  to  the  street  commis- 
sioner, to  his  satisfaction,  that  any  sidewalk,  and  curb  and  gutter, 
or  either,  are  not  paved  or  repaired  according  to  the  ordinances, 
it  shall  be  lawful  for  the  street  commissioner  to  cause  a  notice  to 
be  served  upon  the  owner  or  owners,  lessee  or  lessees,  occupant 
or  occupants  of  any  such  house  or  other  building,  or  vacant  lot 
of  ground  fronting  on  any  street  or  avenue,  to  repair  or  relay,  as 
the  case  may  require,  the  sidewalk,  and  curb  and  gutter,  or 
either,  in  front  of  the  same,  within  ten  days  after  the  service  of 
such  notice." 

Sec.  8.  "  In  default  of  such  owner  or  owners,  lessee  or  lessees, 
occupant  or  occupants,  repairing  or  relaying,  as  the  case  may  re- 
quire, such  sidewalks  and  curb  and  gutter,  or  either,  within  the 
time  required  by  said  notice,  and  complying  with  the  said  notice, 
it  shall  be  lawful  for  the  street  commissioner  to  order  the  same 
to  be  done,  and  in  case  the  expense  thereof  shall  not  exceed  the 
sum  of  $260,  to  appoint  such  person  or  persons  to  do  the  same 
as  he  shall  deem  proper ;  and  in  case  such  expense  shall  exceed 
the  aforesaid  sum  of  $250,  the  same  .shall  be  done  by  contract, 
according  to  the  ordinances." 

Also  the  following  sections  from  the  revised  ordinances  of  the 
defendants: 

Sec  22.  "  In  all  streets  in  the  city  of  New  York,  of  the  width 
of  forty  feet  and  upwards,  which  are  paved,  or  shall  hereafter  be 
paved  or  repaved,  the  sidewalks  or  footwalks,  between  the  lines 
of  the  streets  and  kennels,  shall  be  of  the  following  width,  that 
is  to  say :  1.  In  all  streets  forty  feet  wide,  ten  feet  2.  In  all 
streets  fifty  feet  wide,  thirteen  feet.  8.  In  all  streets  sixty  feet 
wide,  fifteen  feet  4.  In  all  streets  seventy  feet  wide,  eighteen 
feet    5.  In  all  streets  eighty  feet  wide,  nineteen  feet    6.  In  all 
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streets  above  eighty  feet,  and  not  exceeding  one  hundred  feet, 
twenty  feet  7.  In  all  streets  of  more  than  one  handled  feet, 
twenty-two  feet  and  no  more." 

Sec  23.  "  In  all  streets  less  than  forty  feet  in  width,  such  pro- 
portion thereof,  as  may  be  directed  by  the  street  commissioner, 
shall  be  used  and  flagged  for  sidewalks  or  footpaths." 

Also  the  charters  of  the  defendants. 

The  defendants'  counsel  then  moved  to  dismiss  the  complaint 
on  the  following  grounds: 

1.  That  no  cause  of  action  had  been  shown  against  the  defend- 
ants. 2.  That  the  ordinances  of  the  defendants  cast  upon  the 
owner,  occupant,  or  lessee  of  the  lots  fronting  upon  the  streets  in 
question,  the  duty  of  paving  and  keeping  in  repair  the  sidewalks 
in  front  of  their  lots.  8.  That  such  owners,  occupants,  or  les- 
sees were  alone  responsible  to  the  plaintiff  for  any  injury  which 
he  had  sustained  through  any  defect  in  the  sidewalk.  4.  That 
the  hole  in  the  sidewalk  into  which  the  plaintiff  fell  did  not 
appear  to  have  been  dug  by  the  consent  of  the  defendants. 
5.  That  the  case  presented  merely  a  violation  of  the  ordinances 
of  the  defendants,  by  the  owners,  occupants,  or  lessees  of  the  lot 
fronting  on  the  street  in  the  avenue  in  question,  for  which  viola- 
tion the  defendants  are  not  liable.  6.  That  no  knowledge  of  the 
existence  of  the  hole  in  question  was  brought  home  to  the  de- 
fendants, or  to  their  officers.  7.  That  it  does  not  appear  that  the 
hole  in  question  arose  from  a  neglect  to  repair  the  sidewalk  on 
the  part  of  the  defendants.  The  court  denied  the  motion,  and 
the  defendants  excepted. 

The  cause  was  summed  up  by  the  counsel  for  the  parties, 
and  the  court  charged  the  jury :  That  it  was  the  duty  of  the 
defendants  to  keep  the  streets  of  the  city  in  repair,  so  that  they 
might  be  safely  traversed,  at  all  times,  by  citizens  or  others; 
and  that  it  was  their  duty,  while  making  such  repairs,  to  sur- 
round the  locality,  when  necessary,  by  safeguards,  so  as  to 
prevent  injury  to  any  perqon  therefrom.  That  there  were  cer- 
tain cases  in  which,  when  a  contractor  was  performing  work  for 
the  defendants,  and  injuries  were  sustained  by  his  negligence, 
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the  defendants  would  not  be  liable  for  such  injuries,  but  that  this 
was  not  one  of  those  cases.  That  the  questions  for  the  jury  to 
determine  were :  1.  Was  the  plaintiff  guilty  of  negligence  which 
contributed  to  the  production  of  the  accident  ?  If  he  was,  then 
he  was  not  entitled  to  recover.  If  he  was  not  guilty  of  such 
negligence,  then  the  jury  must  consider  whether  the  defendants 
were  guilty  of  negligence,  and  if  they  were,  then  what  amount 
of  damages  the  plaintiff  had  sustained.  That  in  estimating  the 
damages,  they  might  allow  compensation  for  the  pecuniary  loss 
which  he  had  sustained,  if  any,  and  the  pain  and  suffering  to 
which  he  had  been  subjected.  And  farther,  if  the  jury  should 
determine  that  the  defendants,  in  permitting  the  hole  in  question 
to  remain  as  it  was  when  the  plaintiff  fell  into  it,  were  guilty  of 
gross  negligence,  they  were  at  liberty  to  give  the  plaintiff  exem- 
plary damages. 

The  counsel  for  the  defendants  then  asked  the  judge  to  charge 
as  follows :  1.  That  the  defendants  are  not  liable  for  every  act 
of  negligence  of  their  servants.  The  judge  refused,  and  die 
defendants  excepted.  2.  That  the  defendants  are  not  liable  for 
any  act  of  negligence  occasioned  by  their  servants,  unless  no- 
tice of  the  subject  has  been  brought  home  to  the  knowledge  of 
the  corporate  officers.  The  judge  refused,  and  the  defendants 
excepted.  8.  That  the  defendants  are  not  liable,  unless  more 
than  a  reasonable  time  has  elapsed  between  such  notice  and  the 
accident  to  allow  the  street  or  highway  to  be  repaired.  The 
judge  refased,  and  the  defendants  excepted.  4.  That  notice  to 
the  said  defendants  is  an  affirmative  feet  which  must  exist,  and 
be  proven,  before  the  law  gives  a  right  to  recovery.  The  judge 
refused,  and  the  defendants  excepted.  5.  That  the  hole  in  ques- 
tion, being  on  the  sidewalk,  the  plaintiff  cannot  recover.  The 
judge  refused,  and  the  defendants  excepted.  6.  That  as  mattter 
of  feet,  the  night  being  dark,  the  plaintiff's  walking  with  his 
hands  in  his  pockets  might  have  contributed,  and  ordinarily 
would  contribute,  to  the  accident  The  judge  refused,  and  the 
defendants  excepted.  7.  That  it  is  the  duty  of  the  owner,  oc- 
cupant or  lessee  of  the  property  fronting  on  the  street,  to  keep 


NEW  YOBK-JtTNE,  1859.  445 

Wallao*  v.  The  Mayor,  4c.,  of  New  York. 

and  maintain  the  sidewalks  and  curb  and  gutters  in  repair  in 
front  of  their  property,  and  that  for  injuries  resulting  from  a 
negleot  to  make  such  repair  the  defendants  are  not  liable.  The 
judge  refused,  and  the  defendants  excepted.  8.  That  if  the 
plaintiff  is  entitled  to  recover  at  all,  he  is  only  entitled  to  re- 
cover for  the  damages  which  he  sustained  as  a  legitimate  and 
direct  result  of  the  accident.  The  judge  refused,  and  the  de- 
fendants excepted.  9.  That  the  plaintiff  is  not  entitled  to  re- 
cover punitory  or  vindictive  damages.  The  judge  refused,  and 
the  defendants  excepted.  10.  That  in  this  case  there  is  no  evi- 
dence at  all  that  the  plaintiff  has  expended  any  money  about  his 
cure,  and  none  which  would  enable  the  jury  to  form  *  correct 
estimate  of  how  much,  if  any,  pecuniary  damages  the  plaintiff 
ought  to  be  allowed  for  any  pain  he  suffered.  The  judge  refused, 
and  the  defendants  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $500, 
and  judgment  was  entered  thereon. 

A  motion  for  a  new  trial  having  been  made  and  denied  at 
special  term,  the  defendants  appealed 

Abraham  R  Lawrence^  Jr.%  assistant  corporation  counsel,  for  the 
appellanta 

L  The  plaintiff  should  have  been  excluded  from  testifying, 
a.  The  Code,  (§  899),  as  amended,  was  clearly  intended  to  admit 
the  testimony  of  one  party  to  a  suit,  only  when  the  adverse 
party  is  living  and  capable  of  testifying  in  his  own  behalf 
Ik  The  defendants  are  not,  within  the  meaning  of  the  section,  a 
living  party,  c.  The  effect  of  admitting  the  testimony  of  the 
plaintiff  is  to  enable  a  party  to  put  his  own  ooloring  upon  the 
case,  while  the  other  party  is,  from  the  nature  of  things,  excluded 
from  rebutting  that  testimony. 

II.  The  motion  for  a  dismissal  of  the  complaint  should  have 
been  granted,  a.  The  ordinances  of  the  defendants  impose  upon 
the  "  owners,  occupants,  or  lessees  of  the  lots  fronting  upon  the 
streets  of  the  city,  the  duty  of  paving  and  keeping  in  repair  the 
sidewalks  in  front  of  their  lots."    b.  The  defendants  were  au* 
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thorized  by  their  charters  to  pass  such  an  ordinance,  and  it ' 
a  proper  exercise  of  their  governmental  power.  Charter  of 
Montgomerie,  §  14,  (Kent's  ed.,  1864),  p.  94.  c.  The  case,  there- 
fore, presents  merely  a  violation  of  an  ordinance  of  the  defend- 
ants by  the  parties  owning  or  occupying  the  lots  fronting  upon 
the  sidewalk  in  question ;  and  for  the  injuries  sustained  by  indi- 
viduals from  such  a  violation,  it  is  well  settled  that  the  defend* 
ants  are  not  liable.  Levy  v.  Mayor,  1  Sand.  465 ;  Chiffiny.  Mayor, 
5  Seld.  456;  &  G,  opinion  Sandpord,  J. 

IIL  The  principle  established  in  the  case  of  Button  v.  The 
Mayor,  is  not  applicable  to  this  case,  because,  1st  There  is  no 
legal  evidence  showing  that  the  place  at  which  the  plaintiff  was 
injured  was  ever  laid  out  or  opened  as  a  public  street,  or  that 
the  defendants  had  control  thereof  2d.  It  does  not  appear  that 
the  hole  in  question  was  caused  by  a  neglect  of  the  defendants 
to  repair  the  sidewalk.  Sd.  In  Hutson's  case,  the  injuries  of 
which  the  plaintiff  complained  were  occasioned  by  a  neglect  of 
the  defendants  to  repair  the  carriageway  of  the  street,  which  had 
been  out  of  order  for  a  long  time ;  and  it  did  not  appear  that 
there  was  any  ordinance  of  the  defendants  imposing  the  duty  of 
making  such  repairs  upon  private  individuals.  5  Seld.  168. 
4th.  The  evidence  in  Hutson's  case  showed  that  the  excavation 
into  which  the  plaintiff  fell  had  been  in  existence  for  such  a 
length  of  time  as  would  justify  the  court  in  presuming  that  the 
corporation  had  notice  of  its  existence.  In  this  case,  no  notice 
of  the  existence  of  the  hole  into  which  plaintiff  fell  was  brought 
home  to  defendants. 

IV.  The  judge  erred  in  reftising  to  charge,  that  notice  to  the 
defendants  of  the  existence  of  the  hole,  and*  the  lapse  of  a  rea- 
sonable time  between  such  notice  and  the  accident,  to  allow  the 
defendants  to  repair  the  same,  must  be  shown,  to  entitle  the 
plaintiff  to  recover,  a.  The  charters  of  the  defendants  only 
allow  them  to  have  work  performed  when  the  expense  exceeds 
a  certain  amount  ($250),  by  contract,*  made  after  an  advertise- 
ment for  ten  days,  Ac.  If  the  plaintiff  can  recover  without 
proof  of  notice  and  neglect  to  repair,  then,  while  the  charter  of 
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1868  prohibits  expenditures  beyond  $250,  without  adve 
ment,  the  law  would  render  the  defendants  liable  for  not  doing 
an  illegal  act  b.  Besides,  the  ordinances  of  the  defendants  only 
authorize  the  street  commissioner  to  order  the  sidewalks  to  be 
payed  or  repaired  after  complaints  have  been  made  to  him  that 
the  same  are  out  of  repair,  and  after  he  has  notified  the  owners, 
&c.,  of  the  lots,  Ac.,  to  pave  or  repair  the  same,  and  they  have 
neglected  so  to  do.  There  can  be  no  dispute  about  the  power 
of  the  defendants  to  pass  the  ordinance.  Montgomerie  Charter, 
§  14  The  defendants  are  not  bound  to  see,  at  their  peril,  that 
all  their  ordinances  are  enforced.  Levy  v.  Mayor,  1  Sand.  465 ; 
Crriffin  v.  Mayor,  5  Seld.  456.  And  until  complaints  are  made, 
or  notice  given  to  the  street  commissioner,  there  is  no  neglect  of 
duty,  on  the  part  of  the  defendants,  for  which  they  are  liable  to 
respond  in  damages. 

.  Y.  The  learned  judge  erred  in  refusing  to  charge  as  requested, 
that  "  if  the  plaintiff  is  entitled  to  recover  at  all,  he  is  only  en- 
titled to  recover  for  the  damages  which  he  sustained  as  a  legiti- 
mate and  direct  result  of  the  accident,"  and  that  "  the  plaintiff 
is  not  entitled  to  recover  punitory  or  vindictive  damages,"  as  in 
the  8th  and  9th  propositions  of  defendants'  counsel,  a.  There 
is  no  malice  or  moral  wrong  shown  on  the  part  of  the  defend- 
ants, b.  In  such  cases  the  jury  cannot  give  anything  beyond 
compensation  for  the  actual  loss  sustained  by  the  injured  party. 
Sedgwick  on  Damages,  82 ;  Clark  v.  Brown,  18  Wend.  213,  229 ; 
Butler  v.  Kent,  19  John.  228. 

VL  The  damages  to  which  the  plaintiff  is  entitled,  (if  entitled 
to  recover  at  all),  being  confined  strictly  to  actual  compensation 
for  the  loss  which  he  sustained  by  the  injury,  and  there  being  no 
evidence  as  to  the  amount  which  he  expended  for  his  cure,  nor 
any  evidence  by  which  the  jury  could  measure  such  expense, 
the  defendants  were  entitled  to  have  the  jury  instructed,  as  re- 
quested in  the  10th  proposition 

F.  H.  B.  Bryan  and  Daniel  W.  Clarke,  for  the  respondents. 
I.  The  intent  and  meaning  of  the  statute  regarding  the  exam- 
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ination  of  a  party  in  his  own  behalf  applies,  where  corpora- 
tions are  defendants,  as  it  does  to  individuals.  Every  party  in- 
terested in  a  corporation  can  be  equally  examined  against  the 
plaintiff 

EL  The  charge  of  the  judge  was  not  excepted  to  by  the  de- 
fendants. They  cannot,  therefore,  avail  themselves  of  a  refusal 
generally  to  charge  farther.  The  request  to  charge  most  be  to 
supply  some  error  in  the  original  charge. 

DX  Notice  to  the  corporation  was  not  necessary ;  the  fee  oi 
the  public  highways  or  streets  is  vested  in  them.  A  tax  is  levied 
to  keep  them  in  repair.  The  defendants  were  bound  to  keep 
them  in  repair  without  notice.  The  ordinance  requiring  th  i 
sidewalk  to  be  repaired  by  the  owners,  does  not  excuse  the  dt  • 
fendants  from  keeping  it  in  repair,  if  not  done  by  such  owner  , 
A  bridge  or  highway,  built  by  an  individual,  must  be  kej  i 
in  repair  by  the  public.  28  Wend.  446;  2  East,  342.  Tb  i 
streets  are  in  fact  public  highways,  opened  by  the  corporatioi , 
and  in  their  possession,  to  be  repaired  and  kept  by  them.  The 
ordinance  is  for  their  benefit  The  pnblio  who  are  injured  by 
the  neglect  of  the  defendants,  are  not  deprived  of  their  remedy. 
The  only  notice  required  is  by  the  corporation  to  the  owners  of 
the  houses,  before  they  can  call  on  such  owners  to  repair  the 
sidewalk. 

IV.  There  was  no  proof,  on  the  part  of  the  defendants,  that  any 
sidewalk  had  ever  existed  where  the  accident  occurred. 

Y.  The  damages  were  moderate,  considering  the  injury  in- 
flicted on  the  plaintiff  The  defendants  were  properly  held  lia- 
ble for  a  gross  neglect  of  public  duty. 

By  the  Court,  Daly,  First  Judge.— The  first  question  in  this 
case  is  whether  the  plaintiff  could  be  examined  as  a  witness  in 
his  own  behalf  in  an  action  against  the  corporation  of  the  city 
of  New  York.  By  the  399th  section  of  the  Code,  the  examina- 
tion of  a  party  as  a  witness  on  his  own  behalf  is  conditional.  It 
can  be  had  where  the  adverse  party  or  person  in  interest  is  Iiv 
ing,  unless  the  opposite  party  is  the  assignee,  administrator,  ex- 
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ecutor,  or  legal  representative  of  a  deceased  person.  It  is 
objected  that  the  defendants  here  are  not,  within  the  meaning  of 
the  section,  a  living  party,  but  an  artificial  body,  created  for  cer- 
tain political  and  governmental  purposes,  and  that  the  effect  ot 
admitting  the  testimony  of  the  plaintiff  in  this  case,  is  to  enable 
a  party  to  put  his  own  coloring  upon  the  case,  while  the  other 
party  is,  from  the  nature  of  things,  excluded  from  rebutting  that 
testimony.  That  the  intention  of  the  legislature  was  to  give  each 
an  equal  chance  for  placing  the  court  in  possession  of  the  facts 
relied  upon  by  him  for  complaint  and  defence ;  not  to  give  one 
party  an  advantage  over  the  other  in  that  respect 

The  defendants  may,  in  my  judgment,  be  regarded  as  a  living 
party  within  the  meaning  of  the  section.  The  chief  distinguish  • 
ing  attribute  of  a  corporation  is  its  power  of  continuous  dura 
tion,  unaffected  by  the  death,  incapacity,  or  change  of  its  mem- 
bers. As  Lord  Coke  expresses  it, "  it  is  not  subject  to  imbecilities 
or  death  of  the  natural  body,  for  a  corporation  aggregate  of  many 
is  invisible,  immortal."  Case  of  Sutton's  Hospital,  10  Coke  R  82  b. 
It  is  calculated  for  and  capable  of  duration  forever,  where  no 
limitation  is  fixed  by  the  act  that  creates  it,  though  it  may  be 
brought  to  a  termination  by  accident,  or  by  certain  defaults  ot 
duty  on  the  part  of  its  members,  at  any  period ;  but  however 
long  its  duration,  the  corporation  always  continues  the  same,  and 
the  same  rights,  privileges,  duties  and  liabilities  attach  to  it  as 
it  had  at  the  first  moment  of  its  creation,  precisely  as  though  it 
was  an  individual  Grant  on  Corporations,  8.  It  is  so  far  con* 
sidered  to  have  a  personality  of  its  own,  that  the  word  person,  in 
statutes,  has  offcefe  been  construed  to  include  corporations.  The 
Dean  and  Chapter  of  Bristol  v.  Clark,  1  Dyer,  88  b ;  2  Coke's  * 
Inst  722 ;  Chrtes  v.  Kent  Waterworks  Co.,  7  B.  &  C.  814 ;  Boyd 
v.  Craydon  Railway  Co.,  4  Bing.  N.  C.  669 ;  Attorney  General  v. 
Newcastle,  5  Beavan,  807 ;  1  Beeves'  History  of  the  English  Law, 
76,  79.  It  may  sue  or  be  sued ;  and,  as  it  has  this  unbroken 
personality  and  power  of  perpetual  succession,  it  may,  without 
any  violation  of  language,  be  referred  to  and  embraced  in  a 
statutory  designation  of  a  living  party.    Nor  will  this  construe* 
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tion  have  the  effect  of  allowing  one  party  to  give  testimony 
which  the  other  ia  necessarily  excluded  from  rebutting,  or  defeat 
the  intention  of  the  legislature  by  not  giving  each  party  an  equal 
chance  of  testifying.  The  parties  defendant  to  this  action  are 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
by  their  corporate  name  or  title,  who  are,  and  always  were,  to- 
gether with  their  offioers  and  agents,  competent  witnesses  in  an 
action  in  which  the  rights  or  liabilities  of  the  corporation  are  in 
controversy.  Van  Warmer  v.  The  Mayor,  Aldermen  and  Com- 
monalty of  the  city  of  Albany,  15  WencL  262 ;  WcUertown  v.  Coven, 
4  Paige,  510;  Ex  parte  Kip,  1  id.  613;  Falls  v.  BdOmapp,  1 
Johns.  486 ;  Corvnn  v.  Haines,  11  id.  76 ;  Bloodgood  v.  Jamaica, 
12  id.  285 ;  Code,  §  898.  And  this  applies  not  merely  to  the 
members  of  municipal,  but  also  to  private  corporations,  the  mem- 
bers or  stockholders  of  which  were  formerly  inadmissible  as  wit- 
nesses by  reason  of  their  interest ;  a  disqualification  which  no 
longer  exists.  The  defendants,  therefore,  in  this  action,  could 
avail  themselves  of  every  right  that  any  other  defendant  could 
have,  and  even  more,  as  they  could  all  be  examined  as  witnesses 
whether  the  plaintiff  offered  himself  as  a  witness  or  not 

The  corporation  are  bound  to  keep  the  streets  and  avenues  of 
the  city  in  such  repair  that  they  may  be  safely  traveled,  when 
they  are  opened  for  public  use,  and  if  they  negligently  suffer 
them  to  get  out  of  repair,  they  are  liable  for  any  injuries  that 
may  happen  to  persons  through  such  negligence.  Hudson  v. 
The  Mayor,  <fc<?.,  of  New  York,  5  Seld.  168 ;  The  Mayor,  <f a,  <f 
the  city  of  New  York  v.  Furze,  8  Hill,  612 ;  The  Rochester  White 
Lead  Co.  v.  The  City  of  Rochester,  8  Corns!  464.  The  evidence 
was  sufficient  to  warrant  the  jury  in  finding  that  the  plaintiff 
was  walking  at  the  time  of  the  accident,  through  an  avenue  open 
far  public  use.  He  was  walking  up  the  Eleventh  avenue  at  10 
o'clock  at  night,  when,  at  the  corner  of  Thirty-first  street,  he 
.pitched  forward  into  a  hole  in  the  sidewalk,  ten  feet  wide,  seven 
ifeet  across,  and  five  feet  deep,  and  was  severely  injured. 

The  corporation  have  provided,  by  ordinance,  that  the  side- 
wsflls*  shall  ke  paved  and  kept  in  good  repair  by  the  owners, 
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leasees,  or  occupants  of  the  houses  or  lota  fronting  on  any  street 
or  avenue,  under  a  certain  penalty,  and  if  they  neglect  to  do  so, 
it  is  to  be  done  by  the  corporation  at  the  expense  of  the  owners, 
lessees  or  occupants,  in  the  manner  provided  by  the  ordinance. 
Upon  complaint  made  to  the  street  commissioner,  he  is  to  notify 
the  owners,  &c,  and  if  they  do  not  repair  within  a  certain  time, 
he  is  to  have  it  done,  if  the  expense  does  not  exceed  $260,  and 
if  it  exceeds  that  sum,  it  is  to  be  done  by  contract  in  the  man- 
ner provided  by  ordinanoe.  The  sidewalk  is  a  part  of  the  pub- 
lic street,  designed  for  the  use  of  those  who  travel  on  foot,  and 
though  the  corporation  may  impose  upon  the  owners  of  lots 
fronting  upon  the  streets  or  avenues,  the  burden  of  paving  and 
keeping  the  sidewalks  in  repair,  they  do  not  thereby  relieve 
themselves  of  the  duty  imposed  upon  them  by  charter  and  by 
statute,  of  "  altering,"  "  amending,"  and  "  keeping  in  repair  "  the 
streets  and  highways  within  the  city.  Kent's  Charter,  15,  99, 
285,  287;  Laws  of  1818,  ch.  86;  2  Key.  Laws,  407,  §  175. 
WSbon  v.  The  Mayor,  &c,  of  New  York,  1  Demo,  801.  And  if 
they  suffer,  as  in  this  instance,  a  part  of  the  public  highway  to 
remain  out  of  repair  in  so  exposed  and  dangerous  a  state,  that  a 
passenger,  without  any  negligence  on  his  part,  drops,  at  night, 
into  a  pitfall  in  the  sidewalk,  and  is  injured,  they  must  answer 
to  the  injured  party  for  the  damage  occasioned  by  their  negli- 
gence. 

Their  liability  for  the  neglect  of  a  duty  like  this,  to  keep  the 
public  streets  in  repair,  which  is  imposed  upon  them  by  statute, 
is  distinguishable  from  cases  where  the  streets  are  obstructed  by 
the  acts  of  others,  as  in  Griffin  y.  The  Mayor,  &c,  of  New  York, 
(5  Seld.  457),  where  parties  erecting  buildings  suffered  piles  of 
rubbish  to  encumber  the  street,  which  led  to  the  accident,  for 
which  the  corporation  were  sought  to  be  made  liable ;  or  Levy 
y.  The  Mayor,  <tcn  (1  Sand£  S.  C.  B.  465),  wherein  they  were . 
sought  to  be  made  liable  for  an  accident  caused  by  swine  run- 
ning at  large  in  the  streets,  in  which  cases  they  oould  not  be  held 
liable  for  negligence  until  they  were  notified  or  advised  of  the 
obstruction,  and  had  neglected  to  cause  it  to  be  removed.  * 
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I  think,  however,  that  the  instruction  to  the  jury  that  they 
might  give  exemplary  damages  if  they  thought  that  the  corpo- 
ration was  guilty  of  gross  negligence  in  suffering  the  hole  to 
remain  in  the  condition  it  was,  was  erroneous,  and  that  the  de- 
fendant was  entitled  to  have  the  jury  instructed  as  he  requested, 
that  the  plaintiff  could  recover  only  for  such  damages  as  were 
the  legitimate  and  direct  result  of  the  accident,  and  that  he  was 
not  entitled  to  recover  punitory  or  vindictive  damages.  For  all 
that  appeared  in  the  evidence,  the  hole  in  the  sidewalk  may  have 
been  the  work  or  act  of  a  private  individual,  in  no  connection 
with  the  corporation,  and  there  was  nothing  in  the  evidence  to 
show  that  the  corporate  authorities  were  notified  of  it  or  had  any 
knowledge  of  its  existence.  The  recovery  of  punitory  or  vin- 
dictive damages  is  allowed  only  where  the  act  causing  the  injury 
has  been  willftdly  done ;  where  the  circumstances  show  that  there 
was  a  deliberate,  preconceived,  or  positive  intention  to  injure,  or 
that  reckless  disregard  of  the  safety  of  person  or  property  which 
is  equally  culpable.  The  evidence  in  this  case  would  not  war- 
rant the  jury  in  forming  any  such  conclusion  as  respects  the  cor- 
poration. It  may  be  doubted  if  the  instruction  had  any  injurious 
effect,  as  the  damages  found  by  the  jury  were  very  moderate 
under  the  circumstances.  Still  we  cannot  say  that  it  had  not, 
and  will  therefore,  though  reluctantly,  be  compelled  to  order  a 
new  trial. 

Judgment  reversed  and  new  trial  ordered ;  costs  to  abide  the 
event 


Hon.— Ob  a  second  trial  of  this  case,  in  January,  1860,  before  Judge  Hilton, 
substantially  the  same  fata  ware  established,  and  under  a  charge  given  in  conform- 
ity with  the  views  expressed  by  the  general  term,  the  jury,  after  a  short  delibera- 
tion, rendered  a  verdict  for  the  plaintiff  of  $5,000,  which,  upon  motion  subsequently 
made,  was  set  aside  as  excessive,  and  a  new  trial  ordered,  unless  the  plaintiff  stipu- 
lated to  reduce  his  recovery  to  $3,500.    This  was  dene,  and  the  case  aetOed. 
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William  Hows  v.  Denis  Juliex. 

No  appeal  lies  to  this  court  from  a  decision  given  at  a  general  term  of  the  Marine 
Court,  merely  reversing  a  judgment  in  favor  of  the  plaintiit 

Such  a  decision  is  not  a  final  determination  of  the  rights  of  the  parties  to  the  action. 

That  court  at  general  term  may  reverse,  affirm  or  modify  the  judgment  appealed 
from,  and  upon  a  reversal  may  order  a  new  trial,  or  may  give  final  judgment  for 
the  defendant  when  it  is  apparent  that  upon  no  possible  state  of  proofs  can  the 
plaintiff  recover. 

Bat  where  the  judgment  is  reversed  because  the  evidence  at  the  trial  was  insuf- 
ficient to  sustain  it,  and  it  is  not  perfectly  dear  that  the  deficiency  cannot  be 
supplied,  a  new  trial  should  be  awarded. 

Appeal  from  the  general  term  of  the  Marine  Court  On  the 
trial  in  that  court,  before  a  justice,  the  plaintiff  had  judgment, 
which,  upon  appeal  to  the  general  term,  was  reversed,  without 
awarding  a  new  trial.  The  case  showed  that  the  reversal  was 
upon  the  ground  that  the  evidence  at  the  trial  was  insufficient  to 
sustain  the  judgment  of  the  justice,  but  it  was  not  apparent  that 
the  deficiency  in  the  proofs  might  not  be  supplied  upon  a  new 
trial.    The  plaintiff  appealed  to  this  court 

Jonas  B.  Phillips,  for  the  appellant 

Thomas  27.  Stewart  and  D.  Janes  Grainy  for  the  respondent 

By  the  Court,  Hilton,  J.— Upon  the  trial  of  this  action  be 
fore  one  of  the  justices  of  the  Marine  Court,  judgment  was  ren 
dered  for  the  plaintiff  The  defendant  appealed  to  the  general 
term  of  that  oourt,  where  the  judgment  was  reversed ;  and  from 
this  decision  of  the  general  term,  reversing  the  judgment  gene- 
rally, and  without  awarding  a  new  trial,  or  in  any  way  determin- 
ing the  rights  of  the  parties  to  the  action,  an  appeal  is  brought 
by  the  plaintiff  to  this  oourt 

It  is  prescribed  by  the  Code  (§  852,)  that  when  a  judgment 
shall  have  been  rendered  by  the  general  term  of  the  Marine 
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Court,  the  appeal  shall  be  to  this  court,  but  it  shall  only  "be 
from  an  actual  determination  at  such  general  term."  And  as  a 
judgment  is  defined,  by  §  245,  to  be  "  the  final  determination  of 
the  rights  of  the  parties  in  the  action,"  it  seems  quite  clear  that 
this  case  is  not  in  a  condition  to  be  brought  before  us  for  review. 

There  has  been  no  actual  or  final  determination  of  the  rights 
of  the  parties  by  the  Marine  Court,  and  until  such  a  determina- 
tion is  had,  and  the  case  is  at  an  end  in  that  court)  it  cannot  be 
brought  here,  it  being  the  policy  of  the  Code  to  allow  only  one 
appeal  to  us  in  the  same  action.  Such  was  the  construction 
given  by  the  Court  of  Appeals  to  similar  language  used  in  the 
the  Code  (§  11,)  respecting  appeals  to  that  court,  (Swartwout 
v.  Chutes,  4  Comst  415 ;  Duome  v.  Northern  RR.  Con  8  id.  545 ; 
Paddock  v.  Springfield  Fire  and  Marine  Ins.  Co.,  2  Kernan,  591), 
and  we  have  repeatedly  held  in  cases  like  the  present,  where 
the  judgment  has  been  reversed  on  appeal,  that  the  Marine 
Court  were  clearly  wrong  in  not  awarding  a  new  trial ;  and  in 
many  instances  appeals  have  been  dismissed,  or  the  returns  sent 
back,  with  directions  to  that  effect 

That  court  has,  at  general  term,  all  the  powers,  in  reviewing 
a  judgment  brought  before  it  on  appeal,  that  a  general  term  of 
the  Supreme  Court  has  in  like  cases.  It  may  reverse,  affirm,  or 
modify  the  judgment,  and  in  case  of  reversal  may  order  a  new 
trial,  or  instead  may  give  final  judgment  in  favor  of  the  defend- 
ant, where  it  can  see  that  no  possible  state  of  proof  applicable  to 
the  issues  in  the  cause  will  entitle  the  plaintiff  to  a  recovery,  (Fig- 
aniere  v.  Jackson,  11  Howard  P.  R  462 ;  Edmonston  v.  McLoud, 
16  N.  Y.  Bep.  648 ;  Oriffin  v.  Marquardi,  17  id.  28),  although,  in 
the  language  of  Judge  Comstock  in  the  latter  case,  (p.  83),  "it 
is  proper  to  say,  and  to  say  it  with  great  distinctness  as  the  opin- 
ion of  this  court,  that  extreme  caution  ought  to  be  exercised  in 
refusing  new  trials  where  judgments  are  reversed.  The  discre- 
tion of  the  appellate  court  should  be  exercised  in  that  direction 
only  in  cases  where  it  is  entirely  plain,  either  from  the  pleadings 
or  from  the  very  nature  of  the  controversy,  that  the  party  against 
whom  the  reversal  is  pronounced  cannot  prevail  in  the  suit" 
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I  have  no  hesitation,  however,  in  adding  that  this  is  not  a 
case  in  which  such  a  final  judgment  should  be  given.  The  evi- 
dence at  the  trial  may  not  have  been  sufficient  in  law  to  sustain 
the  judgment,  yet  it  was  impossible  for  the  appellate  court  to  know 
that  the  necessary  proof  might  not  be  supplied  on  another  trial, 
and  which  it  was  their  duty  to  order.  The  appeal  must  be  dis- 
missed, and  the  return  sent  back  to  the  Marine  Court,  that  the 
proper  judgment  may  be  there  given. 

Ordered  accordingly. 


Thb  Fibe  Department  of  the  Crrr  of  New  Yobk  v.  Jo- 
seph Harbison  * 

An  action  to  recoyer  damages  or  a  statute  penalty,  for  creating  or  continuing  a  nui- 
sance, most  be  tried  by  a  jury,  unleai  a  Jury  trial  is  waived. 

Actions  of  such  a  nature  were  triable  by  a  jury  prior  to  the  constitution  of  1846, 
and  the  right  was  preserved  by  that  instrument  A  jury  trial  cannot  now  be  dis- 
pensed with  in  such  cases,  unless  the  parties  consent  thereto  in  the  manner  pre- 
scribed by  law. 

A  suit  was  brought  to  recover  statute  penalties  for  the  erection  of  oertain  buildings 
in  the  city  of  New  York  in  violation  of  the  act  of  1849,  for  the  more  effectual  pre- 
vention of  fires,  On  the  case  being  called,  the  defendant  demanded  a  jury  trial, 
which  the  judge  presiding  refused,  and  the  action  was  thereupon  tried  by  the  court 
without  a  jury;  Bdd,  erroneous. 

In  such  a  case  a  jury  could  not  be  dispensed  with,  without  the  consent  of  the  de- 
fendant 

Appeal,  by  the  defendant,  from  a  judgment  at  special  term, 
upon  a  trial  by  the  court  without  a  jury. 

The  action  was  brought  against  the  defendant,  as  owner  of 
what  are  alleged  in  the  complaint  to  be  "four  dwelling  houses 
or  buildings,"  on  the  southerly  side  of  Jane  street,  between 
Greenwich  and  Washington  streets,  in  this  city,  for  the  recov 
ery  of  a  penalty  for  violation  of  the  2d,  3d,  and  5th  sections  of  the 
act  entitled  "  An  act  for  the  more  effectual  prevention  of  fires  in 

*  Judge  Hilton,  having  been  counqel  in  this  case,  took  no  part  in  its  decision. 
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the  oily  of  New  York,  and  to  amend  the  acts  heretofore  passed 
for  that  purpose,"  passed  March  7th,  1849,  the  violation  alleged 
being  that  each  of  said  four  dwelling  houses  or  buildings  were 
erected  and  continued  without  an  outside  or  party  wall  of  stone 
or  brick  on  one  side  of  each  of  said  dwelling  houses  or  buildings 
respectively.  The  defendant,  in  his  answer,  alleged  that  he  was 
the  owner  of  two  dwelling  houses,  situated  on  the  southerly  side 
of  Jane  street,  each  of  a  width  not  exceeding  thirty  feet,  and 
each  having  outside  or  party  walls  on  each  side  thereof  of  stone 
or  brick,  and  not  less  than  twelve  inches  in  thickness ;  and  de- 
nied that  he  was  the  owner  of  four  or  any  buildings  situate  as 
aforesaid,  which  have  been  erected  or  continue  in  violation  o 
said  sections  of  the  act  The  case  was  tried  before  Judge  Iroiu. 
hah,  at  a  special  term,  without  %  jury,  (the  defendant  objecting 
and  claiming  a  trial  by  jury). 

The  finding  of  the  court  was  as  follows: 

I  find  as  to  the  facte,  that  the  defendant  is  the  owner  of  the 
buildings.  That  they  were  erected  under  his  order  and  on  his 
account,  after  the  year  1850.  That  the  buildings  so  erected  are 
four  separate  and  distinct  houses.  That  two  of  the  partition 
walls  are  erected  of  studs,  and  not  of  brick  or  stone,  and  are  a 
violation  of  the  fire  laws  passed  relative  to  the  city  of  New  York. 
That  on  the  9th  March,  1852,  the  fire  wardens  gave  the  neces- 
sary notice  to  remove  the  same,  and  that  such  notice  has  not 
been  complied  with ;  but  that  the  partitions  still  remain ;  and  I 
find  as  matter  of  law  upon  these  facts,  that  the  defendant  is  lia- 
ble to  the  penalty  of  $500,  for  erecting  each  of  such  buildings, 
in  violation  of  law,  and  the  further  sum  of  $50  for  each  twenty- 
four  hours,  from  9th  March,  1852,  for  not  removing  the  same 
after  notice  so  to  do  was  served  upon  him.  As  the  plaintiffs  do 
not  claim  the  whole  penalty,  judgment  is  given  for  the  plaintiffs 
for  $5,000.  The  plaintiffs  also  are  entitled  to  a  decree,  that  the 
nuisance  be  removed.  To  which  decision  and  finding  of  the 
judge,  the  defendant  duly  excepted. 

Upon  the  argument,  the  case  was  fully  discussed  upon  the 
merits,  and  also  upon  exceptions  taken  to  the  rulings  of  the 
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judge  in  excluding  evidence  offered  by  the  defendant  at  the  trial, 
but  as  the  decision  at  general  term  rested  upon  the  first  point 
presented  by  the  counsel  for  the  appellant,  the  others  became' 
immaterial,  and  are  not,  therefore,  presented. 

Malcolm  Campbell,  for  the  appellant 

The  court  erred  in  refusing  to  grant  to  the  defendant  a  trial 
by  jury. 

Augustus  F.  Smithy  for  the  respondents. 

I.  The  constitution  preserves  trial  by  jury  in  all  oases  in  which 
it  has  been  heretofore  used,  (§  2,  art  1).  The  Court  of  Chan- 
cery always  had  jurisdiction,  in  cases  of  nuisanoe,  to  restrain  or 
to  remove.  2  Story  Eq.  Jurisp,  §  925,  &c.  When  a  court  of 
chancery  has  obtained  jurisdiction  for  one  purpose,  it  will  retain 
it  generally.  Ralhborn  v.  Warren,  10  J.  B.  587 ;  Hawley  v. 
Cramer,  4  Cow.  718,  728. 

II.  One  ground  of  relief  in  equity  always  was  to  prevent  mul- 
tiplicity of  suits.  1  Story  Eq.  Jurisp.  64,  65.  In  College  v.. 
Bloom  the  court  say  they  will,  to  prevent  multiplicity  of  suits  in 
an  action  for  an  injunction  to  prevent  waste,  give  the  plaintiff 
damages  for  waste  already  committed.  S  Atk.  262, 263.  Clearly, 
then,  before  the  Code,  these  houses,  being  a  nuisance  under 
§  26  of  the  Fire  Law,  the  Court  of  Chancery  would  have  had  ju- 
risdiction to  restrain  their  erection,  and  to  direct  their  removal ;. 
and,  having  jurisdiction  for  that  purpose,  the  court  would  have, 
retained  it  for  all  purposes. 

III.  The  two  causes  of  action  are  properly  joined.  (Code,, 
§  167,  subd.  1.  The  objection  is  not  that  the  court  had  not 
jurisdiction  to  try  that  part  of  the  action  which  claimed  a  pen- 
alty, but  was  general,  that  the  case  (the  whole  case)  should  be 
tried  by  a  jury.  If  a  party  take  a  general  objection  to  a  charge, 
and  one  proposition  is  erroneous,  and  the  other  right,  the  excep- 
tion is  of  no  avail.  Hart  v.  The  Rensselaer  BR.  Cb.,  4  Seld.  87 
43 ;  Howland  v.  WiUetts,  5  Seld.  171 
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Brady,  J. — This  action  was  brought  to  recover  penalties  in 
curred  by  the  erection  of  four  buildings  in  violation  of  the  fire 
laws,  particularly  designated  in  the  complaint,  and  for  the  judg- 
ment of  the  court)  in  accordance  with  the  provisions  of  the  stat- 
ute, that  the  several  houses  be  taken  down  and  removed.  When 
the  cause  was  called  at  the  special  term,  the  plaintiffs'  counsel 
moved  that  it  be  tried  by  the  court  without  a  jury.  The  de- 
fendant's counsel  claimed  a  trial  by  jury.  The  judge  presiding 
decided  that  the  action  should  be  tried  by  the  court  without  a 
jury,  and  the  defendant  excepted.  This  presents  the  first  ques- 
tion on  the  appeal. 

The  Code  (§  258)  provides  that  an  issue  of  fact  in  an  action 
for  the  recovery  of  money  only,  or  of  specific  real  or  personal 
property,  or  for  a  divorce  from  the  marriage  contract  on  the 
ground  of  adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial 
be  waived,  as  provided  in  section  266,  or  a  reference  be  ordered, 
as  provided  by  sections  270,  271.  Section  256  provides  that 
every  other  issue  is  triable  by  the  court,  which,  however,  may 
order  the  whole  issue  or  any  specific  question  of  fact  involved 
therein  to  be  tried  by  a  jury,  and  rule  69  of  the  Supreme  Court, 
in  force  when  this  action  was  tried,  and  which  stated  the  practice 
under  this  section,  declared  that  in  cases  where  the  trial  of  issues 
of  fact  was  not  provided  for  in  section  258  of  the  Code,  if  either 
party  should  desire  a  trial  by  jury,  such  party  should,  within  ten 
days  after  issue  joined,  give  notice  of  a  special  motion  to  settle 
the  issues ;  and  that  the  court  or  judge  might  settle  the  issues, 
or  might  refer  the  settlement  of  them  to  a  referee.  This  is  not 
one  of  the  class  of  cases  to  be  tried  by  a  jury,  specifically  men- 
tioned in  section  256.  It  is  not  for  the  recovery  of  money  only. 
It  is  to  recover  penalties,  and  for  the  removal  of  buildings  erected 
in  violation  of  law,  and  no  application  was  made  for  a  jury  trial, 
in  conformity  with  rule  69,  supra.  Unless,  therefore*  the  consti- 
tutional right  of  trial  by  jury  has  been  violated,  the  defendant 
was  not  entitled  to  a  trial  in  that  mode.  The  constitution  (§  2, 
art  1,  adopted  1846)  provides  that  the  trial  by  jury  in  all  cases 
in  which  it  has  been  heretofore  used,  shall  remain  inviolate  for- 
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ever.  Bat  that  a  jury  trial  may  be  waived  by  the  parties  in  all 
civil  cases  in  the  manner  to  be  prescribed  by  law.  The  Codew 
(§  266)  provides  that  the  trial  by  jury  may  be  waived  by  the 
several  parties  to  an  issue  of  fact  in  all  actions  on  contract,  and 
with  the  assent  of  the  court  in  other  actions  in  the  manner  fol- 
lowing: 1.  By  failing  to  appear  at  the  trial;  2.  By  consent  in 
person  or  by  attorney,  to  be  filed  with  the  clerk ;  and  8.  By  oral 
consent  in  open  court,  and  entered  in  the  minutes. 

The  defendant  having  appeared  at  the  trial,  and  not  hav- 
ing consented,  the  trial  by  jury  was  not  waived  in  the  manner 
prescribed  by  law,  and  it  therefore  remains  to  be  considered, 
whether  this  action  is  one  in  which  a  trial  by  jury  was  in  use 
prior  to  the  constitution  of  1846.  By  the  26th  section  of  the 
"  Act  for  the  more  effectual  prevention  of  fires  in  the  city  of  New 
York,"  Ac.,  passed  March  7, 1849,  (Laws  of  1849,  p.  118),  every 
dwellinghouse,  store,  storehouse,  ashhole,  ashhouse,  shed,  or 
other  building  of  any  description  whatever,  mentioned  before  in 
that  act,  which  shall  be  erected,  built,  roofed,  repaired,  altered, 
enlarged,  built  upon,  or  removed,  contrary  to  any  of  the  pro- 
visions of  the  act  contained  in  the  preceding  sections,  is  declared 
to  be  a  common  nuisance ;  and  the  justices  of  the  Supreme  Court, 
and  the  justices  of  the  Court  of  Oyer  and  Terminer,  and  general 
jail  delivery,  and  the  justices  of  the  Court  of  General  Sessions  of 
the  Peace,  within  the  city  of  New  York,  have  cognizance  of  the 
offence,  and  axe  empowered,  upon  con viction, -to  adjudge  such 
fines  and  penalties  as  they,  in  their  discretion,  shall  think  fit  and 
proper,  and  also,  in  their  discretion,  to  cause  such  nuisances  to 
be  abated  and  removed.  By  the  80th  section  of  the  same  act, 
the  Supreme  Court  of  the  state  of  New  York,  and  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  in  addition 
to  the  power  of  enforcing  the  penalties  provided,  by  law,  and  by 
the  act,  for  a  violation  of  the  provisions  of  the  statute,  are  en- 
dowed with  power  to  restrain,  by  injunction,  the  further  erection 
of  a  building,  in  an  action  to  be  brought  by  the  fire  department, 
and  to  adjudge  and  decree  that  a  building  erected  in  violation 
of  the  statute  shall  be  taken  down  and  removed,  the  statute  im- 
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posing  only,  as  a  preliminary  to  the  exercise  of  this  jurisdiction, 
that  ten  days'  notice  to  remove  the  violation  shall  be  given.  The 
nuisance,  it  will  thus  be  perceived}  and  the  penalty  and  forfeiture 
incurred,  are  declared  by  statute.  The  erections  which  the  stat- 
ute was  designed  to  prevent,  would  not  be  nuisances  at  common 
law,  per  ae,  and  the  consequences  of  a  violation  of  the  provisions 
of  the  law  on  the  subject,  are  those  only  which  are  prescribed. 
None  of  the  acts  of  the  legislature,  prior  to  the  act  of  1849,  in 
terms  conferred  power  upon  the  courts  in  ai  action  at  law,  not 
only  to  enforce  the  penalty,  but  to  adjudge  that  the  violation  be 
taken  down  and  removed  or  abated.  Some  of  them  contained 
a  provision,  declaring  the  violations  a  common  nuisance,  and 
authorized  the  courts,  on  indictment  and  conviction,  to  abate  and 
remove  them,  Act  April  9, 1813,  §§  60,  62,  68 ;  Act  April  11, 
1815,  §§  2,  4,  5 ;  Act  April  12,  1822,  §§  8,  4;  Act  April  9, 
1828,  §2;  Act  March  21, 1827,  §2;  Act  May  1,  1829,  §  2 ; 
Act  April  20, 1880,  §§  17,  22 ;  Act  April  80, 1884,  §  8. 

This  action,  therefore,  if  determined  by  the  judgment  asked, 
was  not  one  in  use  when  the  constitution  of  1846  was  adopted, 
nor  was  the  provision  violated  contained  in  any  statute  in  exist- 
ence at  that  time.  It  is  true  that  the  common  law  remedy  by 
writ  of  nuisance  was  retained,  subject  to  the  provisions  of  the 
statute.  2  Rev.  Stat  888,  second  edition.  In  that  proceeding 
the  jury,  if  the  court  so  ordered,  could  view  the  premises,  and  if 
the  plaintiff  prevailed,  the  judgment  followed  that  the  nuisance 
be  removed,  and  that  he  recover  his  damages.  So,  in  all  actions 
founded  upon  damages  resulting  from  a  nuisance,  the  trial  by 
jury  prevailed.  There  was  a  distinction,  however,  between  a 
common  and  a  private  nuisance.  On  account  of  the  former  no 
action  would  lie  by  an  individual  unless  he  suffered  some  extra- 
ordinary damage  beyond  the  rest  of  the  people,  or  some  peculiar 
or  Bpecial  injury,  in  which  case  he  should  have  a  private  satis- 
faction by  action.  8  Bl.  Com  220 ;  Lansing  v.  Smith,  4  Wend. 
9,  per  Walworth,  Ch. ;  Willard's  Eq.  889 ;  Penniman  v.  N.  Y. 
Balance  Oo.}  I'd  How.  Pr.  R  40 ;  Becker  v.  Same,  id.  549. 

The  statute  of  1849  is  a  remedial  statute,  in  the  nature  of  a 
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police  regulation,  designed  for  the  protection  of  life  and  prop- 
erty, and  the  penalties  imposed  for  a  violation  of  it  are  given  to  , 
the  fire  department  exclusively.  The  consequences  of  such  vio- 
lation may  be  highly  penal.  The  accused,  as  we  have  seen,  may 
be  punished  by  fine,  and  his  property  destroyed,  when  the  pro- 
ceeding is  by  indictment ;  and  when  by  action,  the  penalty  may 
he  recovered  and  the  property  destroyed.  I  do  not  think  it 
necessary,  in  disposing  of  the  exception  taken,  to  consider  how  far 
it  is  affected  by  the  constitutional  provision,  that  no  person  shall 
be  deprived  of  his  property  without  due  process  of  law,  because 
I  think  it  may  be  disposed  of  on  the  first  constitutional  right  or 
privilege  suggested.  It  is  said  by  A.  S.  Johnson,  J.,  in  Wyne- 
hamer  v.  The  People,  (8  Eernan,  426),  in  reference  to  the  first 
part  of  art  1,  §  2  of  the  constitution,  viz. :  "  The  trial  by  jury 
in  all  cases  in  which  it  has  heretofore  been  used  shall  remain  in- 
violate forever,"  that  the  expression  "  in  all  cases  in  which  it  has 
heretofore  been  used"  is  generic.  That  it  does  not  limit  the  right 
to  the  mere  instances  in  which  it  had  been  used,  but  extends  it 
to  such  new  and  like  cases  as  might  afterward  arise,  and  illus- 
trates this  view  by  stating  that  felonies  were  tried  by  a  jury,  and 
i  f  a  new  felony  were  created,  it  must  be  tried  in  that  way.  The 
application  of  that  principle  disposes  of  the  question  in  hand.  A 
common  nuisance  is  a  misdemeanor,  and  indictable  at  common 
law,  (Wharton's  Gr.  Law,  4),  but  the  indictment  was  not  triable 
in  the  Special  Sessions,  (2  Kev.  Stat.  711,  §  1;  id. 714,  §22); 
and  when  an  action  was  brought  by  an  individual  to  recover 
damages  resulting  from  a  common  nuisance,  the  action  proceeded 
according  to  the  course  of  the  commen  law,  and  there  was  a  trial 
by  jury.  The  violation  complained  of'  in  this  action  is  declared 
a  common  nuisance,  and  the  statute  declaring  it  has  not  pre- 
scribed the  mode  of  trial.  The  rule,  applicable  to  an  action  by 
an  individual  for  damages  occasioned  by  a  common  nuisance, 
would  apply  to  a  trial  to  recover  a  penalty  imposed  by  the  stat- 
ute, at  which  the  defendant  would  be  entitled  to  a  jury  in  a  jus* 
tice's  court,  if  demanded.  Act  of  1818,  vol.  2,  Eevised  Laws, 
370,  §  95 ;  2  Eevised  Statutes,  242,  §  98.    And  at  all  events,  in 
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a  court  of  record,  proceeding  according  to  the  coarse  of  the  com- 
mon law.  2  Bev.  Stat  409,  §  4.  This  action,  then,  regarded  as 
one  at  law  to  recover  a  penalty  or  to  remove  a  nuisance,  is  an 
addition  to  a  class  of  offences  and  actions  well  known  and  de- 
fined, and  in  Which  the  mode  of  trial  was  by  jury,  and  was  well 
known  and  in  use  prior  to  the  constitution  of  1846.  It  is  no  an- 
swer to  the  conclusion  thus  expressed  that  the  Court  of  Chancery 
had  jurisdiction  to  restrain  and  abate  a  nuisance,  and  that  having 
acquired  jurisdiction  for  any  purpose,  that  court  retained  it  gen- 
erally. The  power  of  the  Court  of  Chancery  to  interfere  in  cases 
of  nuisance  cannot  be  doubted,  although  it  is  stated  as  an  ele- 
mentary rule,  that  in  many  of  the  cases  indictable  as  common 
nuisances,  courts  of  equity  have  no  cognizance,  (Willard's  Equity, 
869 ;  Eden  on  Injunctions,  160) ;  and  it  seems  that  the  relief  in 
equity  was  confined  to  the  restraint  or  abatement  of  the  nuisance. 
A  prayer  for  damages  would  be  stricken  out  Brady  v.  Weeks, 
8  Barb.  S.  C.  Bep.  157.  The  courts  did  not  always  interfere  in 
cases  of  common  nuisance.  The  Court  of  King's  Bench,  in  Bex 
v.  Justices  of  Dor  set,  (15  East  594),  refused  to  interfere,  and  left 
the  party  to  his  remedy  by  indictment  These  authorities  are 
referred  to  not  for  the  purpose  of  questioning  the  power  of  the 
Court  of  Chancery,  where  its  interposition  was  asked  in  cases  of 
nuisance,  but  to  show  that  there  was  a  distinction  between  com- 
mon and  private  nuisances  recognized  in  that  court  But  con- 
ceding this  power  in  cases  of  nuisance,  public  and  private,  the 
history  of  that  jurisdiction,  and  all  the  cases  wherein  it  was  em- 
ployed, will  show  that  it  was  exercised  by  injunction,  and  on 
bills  filed  expressly  for  the  purpose  of  obtaining  that  process, 
(2  Story's  Eq.,  §§  928,  924,  925;  Eden  on  Injunctions,  157; 
Willard's  Eq.  Jur.  888) ;  and  there  are  no  instances  to  be  found 
in  which  the  Court  of  Chancery  had  assumed  jurisdiction  to  abate 
a  nuisance,  and  decree  a  penalty  or  damages  for  its  creation.  As 
we  have  seen,  (Brady  v.  Weeks,  supra),  the  Supreme  Court  of  this 
state,  acting  as  a  court  of  equity,  struck  out  the  prayer  for  dam* 
ages  as  multifarious. 

I  think  it  may  also  be  said  of  this  and  kindred  actionfe,  that 
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they  are  not  in  their  nature  such  as  would  induce  the  interfe- 
rence of  a  court  of  equity.  The  plaintiffs  have  not  suffered 
any  injury,  special  or  peculiar,  and  the  building  itself  would 
not,  as  such,  occasion  injury  to  the  plaintiffs.  Penniman  v. 
New  York  Balance  Company ;  Becker  v.  Samef  supra.  The 
nuisance  is  neither  prejudicial  to  health  nor  offensive  to  the 
senses,  and  does  not  present  any  of  the  features  of  a  nuisance 
known  to  equity  or  the  common  law.  But  without  further  pur- 
suing this  view,  there  are  considerations  which  claim  our  atten- 
tion, and  which  arise  from  the  pleadings  and  the  statute  in 
reference  to  which  they  were  framed.  The  plaintiffs  claim  a 
penalty  and  the  removal  of  the  nuisance.  They  do  not  ask  for 
an  injunction,  and  none  in  fact  was  necessary.  The  buildings 
had  been  erected  when  the  action  was  commenced.  The  mischief 
was  done,  and  there  was  no  reason  or  ground  for  an  injunction. 
An  injunction  would  have  accomplished  nothing,  and  would  not 
have  been  granted  on  the  complaint  There  was  nothing  to  re- 
strain. The  action  is  in  form,  therefore,  an  action  at  law  in 
which,  by  the  statute,  the  plaintiff*  are  entitled,  on  proving  the 
complaint,  to  double  relief,  viz.:  judgment  for  the  penalty 
claimed,  and  that  the  nuisance  be  removed.  The  complaint  does 
not  seek  the  aid  of  equity  jurisdiction,  and  there  is  nothing  in 
the  case  which  calls  for  its  interposition.  The  judgment  demand- 
ed and  rendered  would  not  have  been  granted  by  a  court  of  equity 
prior  to  the  constitution  of  1846. 

There  is  nothing  in  the  complaint  and  nothing  in  the  case 
which,  in  either  branch  of  it,  necessarily  forms  the  ground  of 
equity  jurisdiction,  and  when  that  is  the  case,  the  right  of  trial 
by  jury  is  absolute  and  cannot  be  denied,  (Oreaean  v.  KeteUas, 
17  N.  Y.  Bep.  491),  while  the  whole  scope  of  the  action  is  cer- 
tainly not  of  equity  cognizance.  Having  thus  considered  the 
complaint  and  the  case  made,  if  we  turn  to  the  statute  of  1849, 
(supra),  we  find  that  the  power  to  restrain  in  these  cases  thereby 
given,  is  not  conferred  upon  the  Supreme  Court  and  this  court 
as  oourts  of  equity,  but  in  addition  to  the  power  already  pos- 
sessed to  enforce  the  penalty ;  which  power  to  enforce  the  pen- 
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Wilier  v.  Smeaton,  that  a  bill  in  equity  would  not  lie  to  compel 
the  taking  down  and  removal  of  a  building  as  a  nuisance,  unless 
the  feet  of  its  being  one  was  first  established  in  an  action  at  law. 
When  the  fact  was  ascertained  by  a  recovery  in  an  action  at  law, 
the  court  would  lend  its  aid  to  compel  its  removal,  as  the  plain- 
tiff had  no  other  remedy  at  law  but  to  bring  successive  actions 
upon  the  case  for  damages,  the  assise  of  nuisance  and  the  writ 
quod  permittat  prosier nere,  by  which  a  nuisance  might  be  removed, 
having  been  abolished  by  statute.  But  in  this  state  there  was  a 
full  and  ample  remedy  at  law,  without  resorting  to  a  court  of 
equity ;  as  in  the  action  of  nuisance,  under  the  Revised  Statutes, 
the  plaintiff  had  judgment,  not  only  for  his  damages,  but  that 
the  nuisance  be  removed ;  a  provision  which  the  Code  has  re- 
tained, (§  464).  He  had  no  occasion  to  go  into  a  court  of  equity, 
except  in  cases  where  it  could  alone  afford  relief  by  an  injunc- 
tion to  prevent  or  restrain. 

If  the  buildings  owned  by  the  defendant  are  in  violation  of 
the  act  of  1849,  they  are,  by  the  statute,  a  common  nuisance, 
and  the  defendant  is  subject  to  certain  penalties  for  causing  them 
to  be  erected.  By  §§  26,  30,  and  81,  of  the  act,  the  penalty 
may  be  enforced  In  this  court,  or  in  the  supreme  court,  by  an 
action  to  be  brought  by  the  fire  department,  in  which  action  the 
court  may,  in  addition  to  giving  judgment  for  the  penalty,  also 
adjudge  and  decree  that  the  building  be  taken  down  and  re- 
moved, which  decree  it  is  made  the  duty  of  the  sheriff  to  exe- 
cute. There  is  nothing  in  this  action  of  exclusive  equitable 
cognizance.  It  is  to  compel  the  removal  of  a  common  nuisance, 
and  to  recover  a  penalty  incurred  by  creating  it  The  remedy 
sought  by  the  removal  of  a  nuisance  was  one  that  was  obtainable 
in  this  state,  when  the  Court  of  Chancery  was  in  existence,  by  an 
action  at  law,  in  which  foil  and  adequate  relief  was  afforded 
without  resorting  to  a  court  of  equity  at  all,  and  one  that  the 
English  Court  of  Chancery  would  not  grant,  unless  the  existence 
of  the  nuisance  was  established  by  the  judgment  of  a  court  of 
law ;  or,  according  to  Lord  Eldon,  by  the  verdict  o^a  jury.  I 
therefore  concur  with  Judge  Brady,  lhat  it  is  an  action  in  which 
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a  trial  by  jury  could  not  be  dispensed  with,  unless  with  the  de- 
fendant's consent.  The  case  cited  by  the  plaintiff,  {Jems  College 
v.  Bloom,  8  Atk.  262),  instead  of  being  an  authority  for  him,  is 
directly  against  him.  It  is  very  true,  that  if  a  court  of  equity 
has  acquired  jurisdiction,  that  it  will,  to  avoid  multiplicity  of 
suits,  embrace  other  matters  connected  with  or  growing  out  of 
the  subject,  though  they  may  be  cognizable  in  courts  of  law,  un- 
less they  embrace  objects  so  diverse  and  different,  as  to  be  liable 
to  the  objection  of  multifariousness.  Lord  Hardwicke  conse- 
quently said,  in  that  case,  that  where  an  injunction  would  be 
allowed  to  stay  waste,  and  waste  had  been  already  committed, 
the  court  would  decree  an  account  and  satisfaction  for  what  was 
past,  but  he  dismissed  the  bill  because  the  plaintiff  did  not  ask 
.an  injunction  to  restrain,  but  his  bill  was  for  an  account  and  a 
satisfaction.  There  was,  in  that  case,  as  it  is  in  this,  no  element 
of  equity  jurisdiction,  for  the  plaintiff  could  obtain  all  that  he 
sought  by  an  action  at  law. 

Judgment  reversed. 


Timothy  F,  Quinn  v.  Albebt  S.  Cask  and  othbbs. 

It  is  the  settled  practice  of  the  courts  to  open  a  default  arising  from  a  failure  to  An- 
swer, on  the  defendant  swearing  to  merits  and  paying  costs. 

A  party  is  entitled  to  relief  against  the  consequences  of  an  irregularity  in  the  service 
of  a  paper  daring  the  progress  of  a  cause;  but  the  terms  upon  which  such  relief 
will  be  granted,  are  in  the  discretion  of  the  Judge  who  hears  the  application 
therefor. 

If  an  order  refusing  an  application  for  relief;  in  effect  determines  the  action,  and 
prevents  a  judgment  from  which  an  appeal  might  be  taken,  it  may  be  reviewed 
at  general  term,  upon  an  appeal,  as  a  matter  of  right 

But  where  an  application  for  relief  is  addressed  to  the  discretion  of  the  judge  hear- 
ing it,  his  decision  cannot  be  reviewed,  upon  appeal,  without  a  certificate,  under 
the  rule  of  this  court,  of  March  22d,  1861. 

.    Appeal  from  an  order,"  at  special  term,  denying  a  motion  for 
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leave  to  serve  an  answer.  The  action  was  commenced  by  the 
service  of  a  summons  and  complaint  The  complaint  stated  that 
the  defendants  were  bankers,  and  that  Edward  McGuire,  assign- 
or of  the  plaintitfj  opened  an  account,  and  had  dealings  with 
them,  npon  which  defendants  became  indebted  to  him  in  a 
balance  of  $8,899.86,  which  thej  had  refused  to  pay.  It  also 
alleged  an  assignment  of  this  claim  to  the  plaintiff. 

Before  the  time  to  answer  had  expired,  the  defendants'  attor- 
neys procured  an  order  extending  their  time.  This  order  was 
served  on  the  plaintiff's  attorney,  but  was  not  accompanied  by 
a  copy  of  the  affidavit  on  which  it  was  granted.  The  plaintiff's 
attorney,  on  the  expiration  of  the  usual  twenty  days  allowed 
for  answering,  served  a  notice  of  taxation  of  costs.  The  defend- 
ants' attorneys  then  applied,  at  special  term,  for  leave  to  come 
in  and  defend.  The  motion  was  denied,  and  the  defendants 
appealed. 

It  appeared  by  the  affidavits  read  on  the  motion,  that  McGuire, 
the  assignor  of  the  plaintiff  had  performed  work  in  local  im- 
provements for  the  city  of  Hoboken.  As  the  work  progressed 
the  officers  of  the  city  had,  from  time  to  time,  issued  to  McGuire 
"  improvement  certificates,"  so  called,  of  the  city  of  Hoboken,  in 
part  payment  The  certificates  so  issued,  during  the  progress  of 
the  work,  amounted  in  all  to  $6,890,  and  were  payable  by  the 
treasurer  of  the  city,  in  ninety  days  from  their  date.  Upon  the 
conclusion  of  the  work  for  which  McGuire  was  employed,  he 
presented  a  bill  of  particulars  of  the  whole,  amounting  to  $8,909, 
but  giving  no  credit  for  the  partial  payments  previously  made. 
Through  mistake!  the  mayor  and  city  clerk  issued  to  McGuire 
further  certificates  for  $8,909,  instead  of  deducting  the  $5,390 
paid,  as  they  should  have  done.  It  was  charged  .that  McGuire 
knew  of  the  error  at  the  time  of  the  last  payment ;  and  also  that 
he  was  afterwards,  and  before  the  assignment  of  the  claim  in  suit 
to  the  plaintiff,  notified  of  the  mistake  and  desired  to  correct  it, 
which  he  promised  to  do,  but  did  not* 

On  receiving  the  certificates  in  question,  McGuire  spld  them 
to  the  defendants,  reoeiving,  from  time  to  time,  payments  from 
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them  on  account  of  the  purchase,  but  they,  having  been  notified 
of  the  manner  in  which  the  certificates  were  obtained  by  McGuire, 
and  that  the  city  of  Hoboken  would  contest  them,  withheld  fur- 
ther payments.  McGhiire  then  assigned  his  claim  upon  them  for 
the  balance  of  the  purchase  money  to  the  present  plaintiff. 

Denning  &  Huskd^  for  the  appellant 

James  McGay,  for  the  respondents. 

By  the  Court,  Hilton,  J.— The  defendants  appeal  from  an 
order,  made  at  special  term,  denying  their  motion  for  leave  to 
serve  an  answer.  It  appears  that  before  the  time  for  answering 
the  complaint  expired,  the  defendants,  upon  a  proper  affidavit, 
obtained,  from  one  of  the  judges  of  this  court,  an  order  extend- 
ing the  time  to  answer  twenty  days.  This  order  was  served  on 
March  21,  1859,  the  day  of  its  date,  upon  the  plaintiff's  attor- 
ney, but  the  service  was  not  accompanied  with  the  affidavit  on 
which  it  was  granted.  It  was  for  this  reason  disregarded,  (Code, 
§  405),  and  notice  of  taxation  was  given  of  the  plaintiff's  costs, 
evidently  preparatory  to  entering  the  judgment  Three  days 
after  the  order  was  thus  served,  the  defendants  served  a  copy  of 
the  affidavit,  but  subsequently,  fearing  the  plaintiff  would  disre- 
gard the  order  and  enter  judgment,  they  applied  for  leave  to 
serve  an  answer,  thus  treating  the  case  as  one  where  the  time  to 
answer  bad  expired,  but  no  judgment  entered. 

The  affidavits  presented  upon  the  motion  show  that  the  plain- 
tiff as  assignee  of  one  McGuire,  sues  to  recover  from  the  defend- 
ants, who  are  brokers,  the  balance  due  upon  the  sale  by  McGuire 
to  them  of  certain  improvement  certificates  of  the  city  of  Hobo- 
ken,  which  were  issued  by  the  city  to  McGuire  under  a  mistake, 
and  were  received  by  him  with  a  fall  knowledge  that  he  was  in 
no  way  entitled  to  them.  Or,  to  state  the  facts  with  more  dis- 
tinctness :  McGuire  had  done  certain  work  for  the  city,  for  which 
he  had  been  paid  on  account,  from  time  to  time,  as  it  progressed* 
When  it  was  finished,  he  presented  a  statement  of  the  whole  work 
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done,  and  on  which  he  was  paid,  by  the  officers  of  the  city,  the 
full  contract  price,  they  omitting,  by  mistake,  to  deduct  the  sums 
thus  previously  paid  on  account  Some  months  after,  on  dis- 
covering the  mistake,  they  applied  to  McGhiire  to  return  the  cer- 
tificates which  he  had  thus  improperly  received.  He  then  made 
no  claim  that  he  was  entitled  to  them,  and  promised  to  arrange 
the  matter.  This  he  neglected  to  do ;  on  the  contrary,  he  there- 
after transferred  to  the  plaintiff  the  balance  remaining  due  from 
the  sale  of  the  certificates  to  the  defendants. 

The  city  of  Hoboken  has  given  actual  notice  to  the  defendants 
that  they  would  not  pay  the  certificates  thus  obtained,  and  a  no- 
tice has  been  published  in  the  newspapers,  to  the  effect,  that  as 
the  certificates  were  issued  through  mistake  and  without  consid- 
eration, they  would  not  be  paid,  and  cautioning  the  public  against 
negotiating  or  purchasing  them.  And  it  is  alleged  that  the 
plaintiff  at  the  time  he  accepted  the  assignment  of  the  claim  for 
which  this  action  is  brought,  had  a  full  knowledge  of  all  these 
facts. 

Upon  these  circumstances,  which,  if  proved  at  the  trial,  would 
seem  sufficient  to  constitute  a  valid  defenee  to  this  action,  being 
shown  by  affidavits,  I  think  the  judge  at  special  term  erred  in 
refusing  the  defendants  leave  to  answer,  thus,  in  effect,  determin- 
ing the  action,  and  preventing  a  judgment  from  which  an  appeal 
might  be  taken.  Code,  §  849,  sub.  4.  This  was  not  a  case 
where  a  party  was  asking  to  have  a  judgment  vacated,  and  that 
he  be  let  in  to  defend  upon  the  merits,  the  determination  of  which 
application  might  rest,  in  some  degree,  in  the  discretion  of  the 
judge,  and  therefore  might  not  be  reviewable  upon  appeal,  with- 
out a  certificate,  under  the  rule  of  March  22, 1851 ;  but  it  was 
the  ordinary  case  of  a  party  committing  an  irregularity  in  a  ser- 
vice of  a  paper,  and  against  which  he  was  entitled  to  be  relieved, 
upon  such  terms,  however,  as  would  be  proper  under  the  circum- 
stances. Quick  v.  Merrill,  8  Oaine's,  188 ;  Bander  v.  Covill^  4 
Cowen,  60. 

It  has  long  been  the  settled  practice  of  the  courts  to  set  aside 
a  default,  on  the  defendant  swearing  to  merits  and  paying  costs ; 
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(Davenport  v.  Ferris,  6  John.  181 ;  TaUmadgev.  Stockton,  14  John. 
842) ;  and  in  Hanford  v.  McNair  (2  Wend.  286,)  the  court  went  so 
far  as  to  hold,  that,  upon  a  motion  to  open  a  default,  the  ordi- 
nary affidavit  of  merits  could  not  be  contradicted. 

Here,  there  is  not  only  the  usual  affidavit  of  merits  presented, 
but,  in  addition,  circumstances  are  shown  which,  if  uncontra- 
dicted, clearly  make  out  a  substantial  defence. 

Daly,  First  Judge. — I  did  not  fully  understand  this  case  when 
the  motion  was  made  for  leave  to  put  in  an  answer.  Upon 
reading  the  affidavit  now,  I  find  that  there  is  sufficient  in  the 
conduct  of  McGuire  to  support  the  allegation  that  he  obtained 
the  certificates  fraudulently.  The  great  excess  over  the  amount 
due  him,  which  was  $3,519,  for  which  he  received  certificates 
for  $8)909,  or  $5,890  more  than  he  was  entitled  to ;  his  haste 
to  get  the  signature  of  the  mayor,  his  subsequent  recognition  ot 
the  fact  that  he  had  been  overpaid,  and  his  promises  to  go  over 
to  Hoboken  and  arrange  the  matter,  which  he  never  kept;  are 
circumstances  from  which  it  may  be  inferred  that  he  disposed  oi 
the  certificates  to  the  defendants  with  a  knowledge  that  he  was 
not  entitled  to  $5,890  of  the  amount  they  represented.  That,  in 
the  sale  of  them  to  the  defendants,  he  dishonestly  concealed  the 
facts  which,  if  disclosed,  would  have  enabled  the  defendants  to 
know  that  what  they  were  purchasing  was  improperly  obtained 
by  McGuiT©  from  the  corporation  of  Hoboken.  There  may  be 
some  difficulty  in  the  defendants'  setting  up  a  defence,  unless 
the  Hoboken  corporation  are  made  parties ;  but  I  quite  agree 
with  Judge  Hilton  that  the  defendants'  rights  should  not  be 
summarily  disposed  of  upon  a  motion  like  this.  That  there  is 
quite  enough  in  the  affidavit  to  show  a  dishonest  attempt  on  the 
part  of  McGuire  and  his  assignee,  who  is  alleged  to  have  knowl- 
edge of  the  fact,  to  obtain,  either  from  the  defendants  or  the 
corporation  of  Hoboken,  a  large  sum  of  money  to  which  they 
know  they  have  no  claim. 

Order  appealed  from  reversed,  and  defendants  permitted  to 
answer  upon  payment  of  $10  costs  of  the  motion  at  special  term. 
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EPHTUIM  S.  D ALTON  v.  JOHK  C.  DANISI*. 

Where  a  custom  is  shown  to  exist  in  a  particular  trade  or  business,  parties  engaged 
in  the  business  are  presumed  to  contract  with  reference  to  the  custom,  unless  it 
is  otherwise  expressly  agreed. 

But  a  usage  of  trade  cannot  be  shown  which  contravenes  an  established  rale  of  law, 
or  is  in  opposition  to  the  terms  of  an  express  contract. 

On  a  sale  of  liquor  in  barrels!  a  deficiency  in  the  quantity  sold  was  shown,  accord- 
ing to  a  custom  in  the  trade,  by  which  one  barrel  in  every  ten  is  examined  and 
measured,  and  an  estimate  made  of  the  whole,  based  on  a  measurement  thus 
made ;  Held,  that  the  custom,  not  being  contrary  to  law,  was  valid. 

Appeal  from  a  judgment  of  the  First  District  Court,  in  fevor 
of  the  plaintiff.  The  action  was  brought  to  recover  the  value  of 
140  gallon*  of  liquor,  being  a  deficiency  in  quantity  on  a  sale  of 
liquor,  in  barrels,  by  the  defendant  to  the  plaintiff  The  sale 
was  made  by  the  number  of  gallons  marked  on  the  outside  of 
each  barrel ;  but,  after  delivery,  the  actual  quantity  was  ascer- 
tained, according  to  a  usage  of  the  trade,  by  which  one  barrel  is 
taken  from  every  ten,  and  measured,  and  an  estimate  made  of 
the  whole  quantity  founded  on  such  a  measurement  In  this 
way  it  was  found  that  there  was  a  deficiency  in  the  quantity  sold 
of  140  gallons,  for  which  the  plaintiff  brought  suit,  and  after 
proving  a  measurement  in  this  manner,  and  showing  that  both 
parties  were  dealers  in  liquors,  rested  his  case  at  the  trial.  The 
defendant  claimed  that  an  actual  measurement  of  each  barrel 
must  be  shown  before  a  recovery  could  be  had,  and  that  an 
alleged  deficiency  Could  not  be  established  in  any  other  way.  The 
justice  held  otherwise ;  and  having  given  judgment  for  the  plain- 
tiff, the  defendant  appealed. 

Miller,  Peet  &  Nichols,  for  the  appellant 

John  H.  McOunn  and  C.  Fine,  for  the  respondent 

By  the  Court,  Brady,  J. — This  action  was  brought  to  recover 
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for  an  alleged  deficiency  in  the  quantity  of  a  lot  of  liquors,  sold 
in  barrels  by  the  defendant  to  the  plaintiff.  The  deficiency  was 
ascertained  by  the  examination  of  ten  barrels  out  of  one  hundred 
barrels  and  of  eight  barrels  out  of  seventy-five  barrels — the  for- 
mer being  made  by  an  inspector  of  liquors,  and  the  latter  by  a 
gauger  or  measurer  of  liquors.  The  mode  of  ascertaining  the 
deficiency  was  as  follows :  one  barrel  out  of  every  ten,  and  ten 
barrels  out  of  every  hundred,  taken  promiscuously,  were  exam- 
ined by  sealed  measure,  and  an  estimate,  based  upon  that  meas- 
urement, was  made  as  to  the  whole  number.  The  barrels,  it  was 
also  proved,  did  not  hold  out  according  to  the  original  marks  on 
them,  and  for  the  reason,  it  would  seem,  that  the  heads  were 
unusually  thick.  Having  proved  the  deficiency,  in  the  manner 
stated,  of  100  barrels,  the  plaintiff's  counsel  asked  the  following 
question :  Is  there  any  custom  in  the  liquor  trade  whereby  the 
measurement  of  barrels  is  arrived  at  by  measuring  certain  num- 
bers out  of  a  larger  lot,  and  determining  the  measurement  of  the 
whole  lot  by  averaging  those  measured,  and  if  so,  what  is  that 
custom  ?  The  question  was  objected  to  because  the  witness  was 
incompetent,  and  because  the  custom  was  not  legal,  and  could 
not  be  sustained,  if  proved.  The  objection  was  overruled,  and 
the  defendant  excepted.  The  witness  answered  that  there  was 
such  a  custom,  which  was  to  measure  ten  barrels  out  of  every 
hundred,  and  in  that  proportion,  taken  promiscuously,  in  order 
to  ascertain  the  contents  or  measurement  of  the  whole  lot,  and 
the  witness  said,  in  addition,  "We  never  measure  the  whole 
lot"  The  question  and  answer  here  stated  are  not  so  stated* 
for  the  purpose  of  considering  the  exception  taken,  but  to  show 
what  the  custom  was  in  fact.  The  exception  was  abandoned 
by  the  defendant's  counsel  subsequently  admitting  that  the  cus- 
tom proved  existed,  and  that  the  defendant  knew  of  it ;  the  de- 
fendant's counsel  still  insisting,  however,  that  the  custom  was 
illegal,  and  could  not  be  sustained.  The  question  presented 
therefore,  on  this  appeal,  on  these  facts,  is  whether  there  was 
sufficient  evidence  of  the  deficiency  claimed,  or,  in  other  words, 
whether  it  was  not  the  duty  of  the  plaintiff  to  prove,  by  the  ac- 
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tual  measurement  of  each  barrel,  the  deficiency  thereo£  The 
question  is  simple,  and  may  be  readily  and  speedily  disposed  of 
It  is  a  well  settled  principle  of  law,  that  where  a  custom  exists  in 
reference  to  a  particular  trade  or  business,  and  the  parties  en- 
gaged in  that  business  know  of  the  custom,  it  is  to  be  presumed 
that  their  contracts  are  made  in  reference  to  it,  unless  expressly 
excluded  by  them,  (Allen  v.  Merchants'  Bank  N.  F.,  22  Wend. 
215 ;  Story  on  Con.,  3d  ed.,  §  14,  651,  and  cases  cited ;  2  Smith's 
Leading  Oases,  681,  682 ;  BCnton  v.  Locke,  5  Hill,  437 ;  2  Par- 
sons on  Con.,  49,  and  cases  .cited ;  Bridgeport  Bank  v.  Dyer,  19 
Cowen,  140).  although  it  is  said  that  a  usage  of  trade  cannot 
be  set  up  either  to  contravene  an  established  rule  of  law,  or 
to  vary  the  terms  of  an  express  contract  Rankin  v.  Amer. 
Ins.  Co.,  1  Hall,  619 ;  SewaU  v.  Oxbb,  1  Hall,  602 ;  Dunham  v. 
Dey,  16  Johns.  Bep.  867 ;  Hone  v.  Mutual  Safety  Ins.  Co.,  1  Sand£ 
187;  Hinton  v.  Locke,  5  Hill,  487;  2  Smith's  Leading  Cases, 
686;  Smith  v.  Lyneey  3  Sand.  S.  C.  R  203 ;  &  d,  1  Seidell,  41, 
on  appeal 

The  custom  proved  and  admitted  did  not  contravene  any  es- 
tablished rule  of  law,  on  any  given  state  of  /acts,  but  related 
simply  to  the  mode  of  ascertaining  a  fact  upon  which  a  rule  of 
law  mignt  be  declared.  The  contract  between  the  parties,  en* 
larged  or  fully  expressed  by  reference  to  the  custom  mentioned, 
would  be,  u  I  sell  you  a  number  of  barrels  of  liquor,  which  I  say 
contain  a  certain  number  of  gallons,  stated  on  this  bill,  but  the 
exact  quantity  may  be  ascertained  by  measuring  ten  out  of  every 
hundred  of  the  barrels,  or  in  like  proportion  for  any  number, 
and  making  a  general  estimate  founded  upon  such  measurement" 
This  mode  of  ascertaining  the  quantity  is  reasonable  and  con- 
venient It  is  equally  open  to  both  parties,  and  must  result 
often  in  a  saving  of  labor,  time  and  expense.  It  does  not  con- 
travene any  policy  or  principle  of  the  law,  and  is,  in  fact,  an 
agreement  that  as  to  quantity  both  seller  and  buyer  may,  by  a 
system  of  average,  determine  the  number  of  gallons  contained 
in  a  number  of  barrels,  without  gauging  or  measuring  each  one. 
As  a  commercial  usage,  it  seems  to  be  one  of  great  utility,  and 
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so  far  as  the  evidence  given  in  this  case  illustrates  its  operation, 
it  subserves  the  ends  of  justice,  inasmuch  as  no  testimony  was 
offered  by  the  defendant  to  controvert  the  result  of  the  examina- 
tion by  the  plaintiffs  witnesses.  The  result  must  be  assumed  to 
be  correct,  and  the  plaintiffs  cause  fully  established.  The  au- 
thorities to  which  reference  has  been  made  present  not  only  the 
general  rules  governing  these  cases,  but  a  variety  of  illustrations 
in  their  application.  I  have  discovered  one  case,  however,  bear- 
ing more  directly  on  the  particular  point  in  question  than  any  I 
have  been  able  to  find.  Barton  v.  McKelway,  2  N.  Jer.  165. 
The  action  was  on  a  contract  to  deliver  a  number  of  moris-mul- 
ticaulus  tre^s  of  "  not  less  than  one  foot  high."  It  was  held,  that 
it  might  be  shown  that  by  the  universal  usage  and  custom  of  deal- 
ers in  that  article,  the  length  was  measured  to  the  top  of  the  ripe 
wood,  rejecting  the  green,  immature  top.  See  also  conclusion  of 
note  in  2  Parsons,  (supra),  page  54. 
Judgment  affirmed. 


Cabl  Strtjver  akd  othebs  v.  The  Ocean  Insurance  Co. 

An  answer  consisting  of  averments  false  in  fact,  is  a  sham  pleading. 

A  pleading  is  irrelevant  which  consists  of  matter  having  no  substantial  relation  to 
the  subject  of  the  controversy. 

A  frivolous  answer  is  one  which,  assuming  its  contents  to  be  true,  presents  no  de- 
fence to  the  action. 

Where  an  answer  states  facts  which,  if  properly  averred,  might  constitute  a  valid 
defence,  it  will  not  be  stricken  out  as  snam,  irrelevant,  or  frivolous. 

Defective  averments  in  a  pleading  should  be  taken  advantage  of  by  demurrer. 

Appeal  from  an  order  made  at  special  term  striking  out  the 
defendants'  answer  as  frivolous  and  irrelevant,  and  giving  judg- 
ment for  the  plaintiffs,  unless  an  amended  answer  was  served 
within  five  days.  The  defendants  declined  to  serve  an  amended 
answer,  and  appealed  from  the  order. 
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atrurtr  r.  Tbm  Ooetn  Insonmoe  Oomptnj; 
Charles  R  OromiweU^  for  the  appellant* 

Lane  &  Rodker,  for  the  respondents. 

By  the  Court,  Brady,  J. — The  plaintiffs  have  mistaken  their 
remedy.  They  should  have  either  demurred  to,  or  moved  to  make 
the  first  defence  set  up  in  the  answer  more  definite  and  certain. 
The  substance  of  this  part  of  the  answer,  if  well  pleaded,  would 
be  a  defence  to  some  part  of  the  plaintiffs'  claim.  If  the  notes 
were  given  in  payment  of  a  claim  arisiag  upon  a  policy  of  in- 
surance fraudulently  procured,  the  plaintiffs  could  not  succeed 
The  question  of  consideration  is  always  open  between  the  orig 
inal  parties  to  a  promissory  note.  The  distinctions  between  a 
sham,  irrelevant,  and  frivolous  answer,  are  settled  by  many  au- 
thorities which  will  be  found  oollected  under  sections  152  and 
247  of  the  Code.  Voorhies'  ed,  1867.  A  sham  answer  is  one 
that  is  false  in  fact  A  pleading  is  irrelevant  which  has  no  sub- 
stantial relation  to  the  controversy  between  the  parties  to  the 
action ;  and  a  frivolous  answer  is  one  which,  assuming  its  con- 
contents  to  be  true,  presents  no  defence  to  the  action.  An  an- 
swer, however,  which  is  so  framed  that  it  does  not  set  up  a  valid 
defence,  but  which  states  facts  that  may,  by  being  properly  aver- 
red,  constitute  a  defence,  will  not  be  struck  out  as  sham,  irrele- 
vant, or  frivolous,  but  it  may  be  demurred  to.  Alfred  v.  Walking 
1  Code  Bep.  (N.  S.)  343.  The  answer  in  this  action  may  be 
stated  thus :  As  to  $2,500  of  the  plaintiffs'  claim,  the  plaintiffs  are 
not  entitled  to  a  recovery  because  they  obtained  a  policy  upon  a 
vessel  they  knew  to  be  unseaworthy  and  did  not  disclose  the 
fact,  and  as  to  the  balance  it  is  for  notes  given  in  settlement  of  a 
claim  arising  upon  a  policy  and  for  a  loss  represented  by  the 
plaintiffs  to  be  a  total  loss  which  was  not  true,  but  on  the  con 
trary,  the  plaintiffs  sold  the  vessel  insured,  and  appropriated  the 
proceeds  without  accounting.  If  these  facts  were  well  pleaded, 
it  seems  to  me  that  they  constitute  a  defence  to  the  action.  It  is 
not  an  answer  to  this  view  that  the  defendants  do  not  show  an 
organization  which  gives  power  to  insure.     The  plaintiffs  have 
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described  them  as  an  insurance  company  and  bare  alleged  their 
incorporation.  Nor  is  it  an  answer  that  the  notes  are  a  payment 
of  the  loss,  for  the  reason  that  the  defence,  if  good  at  all,  is  one 
of  frand  on  the  part  of  the  plaintifla,  and  that  defence  is  not  pre- 
cluded by  the  settlement. 

Daly,  First  Judge.— I  agree  with  Judge  Brady,  that  this 
answer  should  not  have  been  stricken  out  as  irrelevant  and  friv- 
olous, but  that  the  question  of  its  insufficiency  should  have  been 
raised  by  demurrer.  I  shall  not,  therefore,  discuss  the  question 
whether  there  is  a  sufficient  averment  of  fraud  contained  in  the 
answer,  to  release  the  defendants  from  the  effect  of  an  adjustment 
and  settlement  of  the  loss  by  the  giving  of  their  promissory  notes, 
or  the  other  matters  relied  upon  as  a  defence,  as  I  have  already  in- 
timated my  views  upon  the  motion  below,  and  it  would  not  be 
proper  again  to  consider  and  review  the  matter  until  after  the 
defendants  have  been  heard  upon  the  demurrer. 

Order  appealed  from  reversed,  with  oosts, 


John  Sexton  v.  Samuel  Fleet,  and  Cathamne  Fleet 

his  WIFE. 

In  an  action  brought  to  reach  the  separate  estate  of  a  married  woman,  the  complaint 
alleged  the  making  of  a  promissory  note  by  the  husband,  the  guaranty  thereof  by 
the  wife,  the  protest  of  the  note,  and  notice  thereof  to  her.  Also  that,  at  the 
making  of  the  guaranty,' she  possessed  a  separate  estate;  that  the  note  was  given 
by  the  husband  in  payment  for  services  rendered  thereto  in  the  erection  of  a 
building,  Ac. ;  that  the  guaranty  was  accepted  on  the  credit  of  such  estate,  and 
that  the  note  thus  guaranteed  had  been  duly  indorsed  to  the  plaintiff:  ffeld,  bad 
on  demurrer. 

A  married  woman  cannot  contract  by  guaranty,  and  as  the  only  cause  of  action 
alleged  against  her  was  upon  such  a  contract,  and  not  upon  any  equitable  obliga- 
tion or  demand,  the  payment  of  which  would  be  enforced  out  of  her  separate 
estate,  the  complaint  therefore  was  defective. 

A  chose  in  action  may  be  transferred  by  parol  as  well  as  by  writing,  and  a  blank 
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indorsement  upon  a  written  instrument,  not  a  promi«orj  note,  is  sufficient  to 
pees  all  interest  in  it 
Per  Brady,  J. — In  an  action  against  a  married  woman,  her  separate  property  may 
be  reached  by  judgment  and  execution  in  the  ordinary  form,  and  in  the  same 
manner  as  if  she  were  a  feme  sole. 

Appeal  from  a  judgment  in  favor  of  the  defendants  upon  a 
demurrer  to  the  complaint 

The  case  at  special  term  was  heard  by  Judge  Daly,  who  sus- 
tained the  demurrer  in  the  following  opinion : 

Daly,  First  Judge. — The  complaint  is  defective.  It  alleges 
that  the  defendant  Catharine  Fleet  was,  and  still  is,  possessed  of 
certain  property  and  real  estate  in  her  own  right,  and  as  her 
separate  estate  and  property,  and  prays  that  the  debt,  for  the  re- 
covery of  which  the  action  is  brought,  may  be  decreed  and  de- 
clared a  charge  upon  her  property  and  separate  estate ;  that  the 
plaintiff  may  be  paid  the  amount  of  his  debt  out  of  the  same, 
together  with  his  costs,  and  that  a  receiver  may  be  appointed  for 
that  purpose ;  and  that  her  separate  property  may  be  sold  under 
the  direction  of  the  court,  and  the  plaintiff  paid  out  of  the  pro- 
ceeds of  the  sale. 

To  enable  the  court  to  give  the  equitable  relief  asked  for,  the 
complaint  should  set  forth  the  property  upon  which  the  debt  is 
to  be  declared  a  charge,  and  which  is  to  be  applied  in  payment 
of  it  In  actions  of  this  description,  the  court  can  make  no  per- 
sonal decree  against  the  wife.  Sogers  v.  Ludlow,  8  Sandf  C.  R 
109 ;  Gobine  v.  SL  John,  12  How.  P.  fi.  333 ;  2  Story's  Eq.  Jur. 
629,  §§  1397-1400.  The  proceeding  is  in  rem,  (Ashton  v.  Ayletl, 
2  Mylne  k  C.  Ill),  the  object  being  to  reach  her  separate  estate, 
which  she  may  be  presumed  to  have  charged  by  appointment 
with  the  payment  of  the  debt,  {Vanderheyden  v.  Mallory,  1 
Comst.  452),  or  at  least  so  much  of  it  as  will  be  sufficient  to 
satisfy  the  plaintiff's  claim.  "  As  creditors,"  says  Lord  Cotten- 
HAM,  in  Owens  v.  Dickenson,  (1  Craig  k  Ph.  48),  "  have  not  the 
means,  at  law,  of  compelling  payment  of  such  debts,  a  court  of 
equity  takes  upon  itself  to  give  effect  to  them — not  as  personal 
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liabilities,  but  by  laying  hold  of  the  separate  property — as  the 
only  means  by  which  they  can  be  satisfied." 

The  property,  therefore,  which  the  creditor  proposes  to  reach 
in  equity,  must  be  stated,  and  the  nature  of  the  wife's  interest  in 
it,  that  tbe  court  may  frame  its  decree  in  such  a  manner  as  to 
secure  the  equitable  debt  with  as  little  injury  to  the  separate  es- 
tate as  possible.  Thus,  if  payments  are  coming  due  to  the  wife 
out  of  a  particular  fund,  the  court  will  decree  that  the  payments 
be  applied  to  the  satisfaction  of  the  debt,  if  they  are  sufficient 
for  that  purpose,  without  impairing  the  fund,  as  was  the  case  in 
Stuart  v.  Rockwell^  (3  Madd.  387),  and  North  American  Goal  Com- 
pany v.  Dyett,  (7  Paige,  9) ;  or,  if  she  have  real  estate,  they  will 
direct  that  the  rents  and  profits  be  applied,  as  was  done  in  Bui- 
pin  v.  Clark,  17  Ves.  365. 

Wherever  this  equitable  relief  has  been  granted  to  a  creditor, 
he  has  set  forth  in  his  bill  or  complaint  the  particular  property 
out  of  which  he  has  asked  to  have  the  debt  satisfied ;  (Vander- 
heyden  v.  Modlory,  3  Barb.  C.R9;  Nortli  American  Coal  Com- 
pany v.  DyeUj  20  Wend.  670 ;  and  see  all  the  cases  collected  in 
the  English  and  American  notes  to  Hulme  v.  Tenant,  1  White's 
Leading  Eq.  Cas.  (65  Law  Library,)  894 ;  see  also  Macquean  on 
Husband  and  Wife,  294 ;  1  Daniel's  Ch.  Pr.  205) ;  and  where 
bills  have  been  filed  to  enforce  a  charge  upon  a  wife's  property, 
merely  averring  that  she  has  a  separate  estate,  without  stating 
its  character,  nature  or  kind,  they  have  "been  dismissed.  In 
Francis  v.  Wiggatt  (1  Madd.  258,)  the  bill  was  filed  to  compel  the 
defendant  and  his  wife  to  purchase  an  estate,  setting  forth  that 
the  wife  had  separate  moneys  and  property  of  her  own  to  a 
larger  amount  than  the  purchase  money ;  but  it  was  dismissed 
because  it  did  not  state  the  nature  of  the  property,  whether  real 
or  personal,  or  what  power  she  had  over  it,  or  whether  it  could 
be  made  available  to  answer  the  plaintiff's  demand;  and  in 
Aylett  v.  Askton,  (1  Mylne  &  C.  105),  the  bill  was  to  compel  a 
married  woman  to  execute  a  lease,  but  the  bill  was  dismissed 
because  it  did  not  sufficiently  appear  what  interest  she  had  in 
the  premises  she  had  agreed  to  lease. 
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The  power  to  compel  the  application  of  the  separate  property 
to  the  payment  of  this  debt  being  exclusively  in  equity,  the  de- 
cree must  specify  out  of  what  property  it  is  to  be  paid.  If  the 
defendants,  therefore,  should  suffer  this  oase  to  go  by  default,  we 
could  give  the  plaintiff  no  relief,  as  he  has  not  pointed  out  in  his 
complaint  any  fund,  or  any  particular  property,  which  the  court* 
by  its  decree,  could  direct  to  be  applied. 

The  demurrer  of  the  defendant  is  well  taken,  as  the  complaint 
does  not  disclose  a  case  entitling  the  plaintiff  to  any  equitable 
relief;  or  rather  upon  which  the  court  could  give  any  equitable 
relief. 

The  plaintiff  appealed.  The  pleadings  are  given  substantially 
in  the  opinion  of  Judge  Hilton. 

Henry  P.  Townsend,  for  the  appellant 
John  Moody  for  the  respondent 

Hilton,  J. — The  complaint  alleges  that  the- defendant,  Samud 
Fleet  made  a  certain  promissory  note  for  $150,  payable  to  the 
order  of  Patrick  McHill,  thirty  days  after  date.  That  after  the 
note  had  been  delivered  to  McHill,  the  defendant,  Catharine 
Fleet,  in  consideration  of  one  dollar,  guaranteed  its  payment,  and 
held  her  separate  estate  liable  therefor.  That  the  guaranty  was 
written  on  the  back  of  the  note,  and,  as  thus  indorsed  and  guar- 
anteed, the  note  was  delivered  to  McHill,  who  indorsed  and  de- 
livered it  to  James  MoMuliins,  and  McMullins  afterwards  in- 
dorsed  it  to  the  plaintiff,  the  present  holder  and  owner  of  it 
That  at  the  time  of  making  the  note  and  guaranty,  the  defend- 
ant Catharine  was,  and  still  is,  possessed  of  property  and  real 
estate  in  her  own  right,  and  that  the  note  was  given  by  the  de- 
defendant  Samuel,  in  payftient  for  services  rendered  in  the  erec- 
tion of  buildings  on  premises  owned  by  Catharine  as  her  separate 
property,  and  the  guaranty  was  accepted  on  the  credit  of  her 
separate  estate,  and  "  the  further  consideration  therefor  was  for 
services  performed  upon  her  said  property.". 
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The  separate  property  is  not  stated.    The  plaintiff  asks  that . 
the  amount  of  the  note  and  oosts  of  protest  may  be  declared  a 
charge  upon  the  separate  estate  of  Catharine,  and  that  such  es- 
tate may  be  sold  and  the  plaintiff  paid  out  of  it. 

The  defendants  demur  upon  two  grounds :  1st  That  the  de- 
fendant Catharine  is  improperly  joined  as  a  party  defendant.  2d. 
That  the  oomplaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  her  separate  property. 

The  complaint  shows  a  cause  of  action  against  the  defendant 
Samuel,  as  maker  of  the  note,  and  does  not  allege  any  valid  cause 
of  action  against  the  defendant  Catharine.  Yet  a  judgment  is 
only  demanded  against  her  separate  estate.  If  the  defendants 
had  answered,  instead  of  interposing  a  demurrer,  there  cannot  be 
much  doubt  that  the  court  could  give  judgment  against  Samuel, 
as  maker  of  the  note,  notwithstanding  the  absence  of  any  demand 
for  relief  against  him.  Code,  §  275.  And  i^  as  the  plain- 
tiff seems  to  suppose,  the  action  is  only  to  enforce  the  obligation 
of  Catharine,  entered  into  upon  the  credit  of  her  separate  estate, 
then,  by  the  defendant's  answering,  the  action  would  require  dif- 
ferent places  of  trial.  As  against  Samuel,  it  would  have  to  be 
tried  by  a  jury,  unless  a  jury  trial  should  be  waived.  Code, 
§  268.  And  against  Catharine,  it  would  be  tried  by  the  court 
$254.  Although  a  party  may  unite  in  his  complaint  several 
causes  of  action,  of  a  character  both  legal  and  equitable,  yet 
they  must  affect  all  the  parties  to  the  action,  and  not  require  dif- 
ferent places  of  trial.    Code,  §  167. 

As  the  defendant  Catharine  is  pot  a  necessary  or  proper  party 
to  an  action  against  her  husband  upon  his  promissory  note,  nor 
does  such  a  cause  of  action  affect  her,  it  is  quite  clear  that  the 
first  ground  of  demurrer  is  well  founded. 

And  it  seems  to  me  that  the  second  ground  must  also  be  sus- 
tained. 

It  is  not  alleged  that  McHill  performed  services  at  the  request 
of  Catharine,  for  the  benefit  of  her  separate  estate,  and  that  the 
claim  therefor  has  been  assigned  to  and  vested  in  the  plaintiff  as 
the  real  party  in  interest,  (Code,  §  111) ;  but  the  cause  of  ac- 
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tion  stated  against  her  is,  that  she  made  a  certain  guaranty  for 
a  certain  consideration,  and  which  guaranty  was  accepted  on  the 
credit  of  her  separate  property.  That  this  guaranty  has  been 
indorsed  to  the  plaintiff  and  he  asks  to  hare  it  declared  a  charge 
upon  and  paid  out  of  her  property. 

The  answer  to  all  this  is,  that  a  married  woman  cannot  make 
such  a  contract,  (Reeves'  Bom.  Bel.  98),  so  as  to  bind  herself; 
and  although  the  plaintiff  may  be  entitled  to  be  considered  in 
equity  as  the  assignee  of  an  obligation,  or  demand  for  services 
rendered,  the  payment  of  which  will  be  enforced  out  of  the  sep- 
arate estate  of  the  defendant  Catharine,  {Heath  v.  Hall,  4  Taun- 
ton, 826 ;  Willard'8  Eq.  Juris.  462),  jet  he  has  not  alleged,  in 
his  complaint,  the  facta  which  really  constitute  his  cause  of  ac- 
tion against  her,  as  a  substantive  ground  for  the  relief  he  de- 
mands. 

Without  expressing  any  opinion  upon  the  other  points  dis- 
cussed in  the  opinions  of  my  brethren,  I  agree  in  their  conclu- 
sion that  the  judgment  appealed  from  should  be  affirmed. 

Brady,  J.— On  precedent  and  authority  the  judgment  given  by 
Judge  Daly  in  this  action  cannot  be  assailed ;  but  whether  the 
separate  estate  of  a  married  woman — under  the  Code,  and  since 
the  statutes  of  1848  and  1849  in  relation  to  married  woman— can 
be  sold  without  resorting  to  the  mode  of  proceeding  against  feme 
coverts,  which  prevailed  in  the  late  Court  of  Chancery,  is  a  ques- 
tion which  has  not  yet  been  decided  in  the  court  of  last  resort 
I  have  already  expressed  an  opinion  on  the  subject,  ( Walker  v. 
Swaytee,  8  Abb.  Pr.  Bep.  136),  and  have  not  changed  the  views 
then  entertained.  In  this  case  it  appears  that  the  note  guaranteed 
by  the  defendant  Catharine,  was  drawn  by  Samuel,  her  husband, 
in  payment  for  services  performed  towards  the  erection  of  cer- 
tain buildings  upon  premises  owned  by  her  in  her  own  right, 
and  that  the  guaranty  was  also  accepted  on  the  credit  of  such 
separate  estate.  It  also  appeare  that  she  is  still  possessed  of  cer- 
tain property  in  her  own  right,  although  the  property  is  not  de- 
scribed or  particularly  designated.    If  these  allegations  be  true, 
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and  such  must  be  the  presumption,  the  defendant  Catharine  has 
property  which  can  be  reached  by  execution,  and  there  does  not 
seem  to  be  any  well  founded  reason  why  any  extraordinary 
measures  should  be  resorted  to,  to  secure  the  appropriation  of 
that  estate.  The  wife  holds  her  separate  property  as  if  she  were 
sl  feme  sole,  and  the  property  of  9k  feme  sole  is  not  exempt  by  law 
from  the  ordinary  forms  of  procedure  in  courts  of  justice. 
When  it  appears  that  she  has  contracted  a  debt  that  can  be  en- 
forced against  her,  enough  is  shown  to  demand  the  power  of  the 
courts,  and  considering  her  independent  position  in  reference  to 
her  property,  it  is  sufficient  for  the  courts  to  protect  her  from 
obligations  which  do  not  affect  or  relate  to  her  separate  estate. 
There  is,  however,  an  insuperable  objection  to  the  plaintiff's  re- 
covery, and  that  is  that  the  guaranty  is  void.  Van  Steenburgh 
v.  Hoffman,  15  Barb.  S.  C.  R  28.  A  married  woman  has  no 
power  to  bind  herself  by  contract,  and  the  transfer  of  the  guar- 
anty to  the  plaintiff  carried  with  it  no  cause  of  action.  If  the 
debt  or  claim  had  been  transferred  to  the  plaintiff,  there  is  no 
doubt  that  in  a  proper  mode  of  proceeding  he  could  enforce  it; 
bat  the  debt  or  claim  was  not  transferred,  and  the  plaintiff  has 
no  cause  of  action  in  his  favor  against  the  defendant  Catharine. 

Daly,  First  Judge. — The  complaint  avers  that  the  note  was 
made  and  given  by  the  husband,  in  payment  for  serviced  ren- 
dered by  the  payee,  in  the  erection  of  buildings  upon  premises 
owned  by  the  wife  in  her  own  right,  as  her  separate  estate  and 
property,  and  that  the  wife,  in  consideration  of  one  dollar,  by  an 
indorsement  on  the  back  of  the  note,  guaranteed  the  payment  of 
the  note,  and  held  her  separate  estate  liable  for  the  payment  ot 
the  same.  A  feme  covert  may,  by  appointment,  charge  her  sepa- 
rate estate  with  the  payment  of  a  debt  It  is  not  even  necessary 
that  she  should  enter  into  a  positive  agreement,  expressing  her 
intention  so  to  do ;  but  the  intention  may  be  inferred  from  the 
kind  of  obligation  she  entered  into,  and  the  feet  that .  she  had  a 
separate  estate.  2  Story's  Eq.  Jur.  1898  to  1402.  Thus,,  it  may 
be  inferred  simply  from  her  signing  a  bond,  (ffulme  v.  Tenant^ 
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1  Brown's  OL  R  16;  Beady  v.  Thomas,  15  Yes.  606),  or  from 
her  accepting  a  bill  of  exchange,  (Stewart  v.  Kirkwall,  8  Mod. 
887),  or  making  a  promissory  note,  (Btdpiny.  Clark,  17  Ves.365), 
for  though  suoh  instruments,  made  by  a  married  woman,  are  void 
at  law,  they  are  good  contracts  in  equity,  where  she  has  a  sepa- 
rate estate,  and,  prima  facie,  will  be  presumed  to  hare  been  made 
with  an  intention  to  bind  it  %  Roper  on  Husband  and  Wife, 
241,  and  note  a;  %  Storyls  Eq.  Jur.  §  1400.  Here  it  is  averred, 
not  only  that  the  wife  had  a  separate  estate,  that  the  note  was 
for  a  debt  arising  from  services  beneficial  to  that  estate,  but  that 
there  was  an  eatpiess  agreement,  in  writing,  indorsed  by  her  upon 
the  note,  charging  her  separate  estate  with  the  payment  of  the 
debt  There  was,  then,— even  more  than  a  court  of  equity  re* 
quires,— an  appointment  by  writing,  charging  her  separate  estate; 
and  the  delivery  of  this  note  by  the  husband  and  wife,  with  this 
appointment  in  writing  by  the  wife  indorsed  upon  it,  to  the 
payee,  vested  in  him  every  right  of  action  for  the  payment  of  the 
debt  which  a  court  of  equity  would  enforce  against  the  separate 
estate  of  the  wife. 

This  written  appointment  indorsed  upon  the  note  was  in  the 
nature  of  a  chose  in  action,  which  could  be  enforced  against  the 
separate  estate  of  the  wife,  and  the  indorsement  and  delivery  of 
the  note  which  transferred  to  the  indorsee  a  right  of  action  at  law 
against  the  husband  as  maker,  carried  with  it  and  transferred 
also  the  appointment  and  charge  upon  her  separate  estate,  writ- 
ten by  the  wife  upon  the  back  of  it  Accessorium  non  duett  sed 
Bequ&ur  mum  principals  "  When  a  subject,"  says  Lord  Kakks, 
"  is  conveyed,  every  one  of  its  accessories  are  understood  to  be 
conveyed  with  it,  utfess  the  oontrary  be  expressed."  1  Kames' 
Principles  of  Equity,  240.  When  this  note,  therefore,  was  de- 
livered, as  it  is  averred  to  have  been,  by  Mr.  Hill,  the  payee,  to 
Muffins,  with  the  wife's  engagement  indorsed  upon  it,  that  de- 
livery transferred  to  Mullins,  and  vested  in  him,  every  right, 
legal  or  equitable,  which  Mr.  Hill  had  before  such  act  of  delivery 
against  the  defendant  and  his  wife,  growing  out  of  their  respec- 
tive written  engagements.    The  note  could  not  pass  by  indorse- 
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merit  and  a  delivery,  without  a  delivery  also  of  the  wife's  written 
appointment  indorsed  upon  the  back  of  it  The  act  that  transfer- 
red the  one,  necessarily  operated  as  a  transfer  and  delivery  of  the 
other.  It  is  averred  that  Mnllins  duly  indorsed  and  delivered 
the  same  to  the  plaintiff;  and  that  the  plaintiff  is  now  the  lawful 
owner  and  holder. 

This  was  a  sufficient  transfer.  A  debt  or  claim  may  pass  by 
parol  as  well  as  by  writing,  and  where  it  is  founded  upon  any 
written  obligation  or  instrument,  anything  between  the  contract* 
ing  parties  which  indicates  their  intention  to  pass  the  beneficial 
interest  in  the  instrument  from  one  to  the  other,  is  sufficient  2 
Story's  Eq.  Jur.  §  1047 ;  Willard's  Eq.  Jur.  462 ;  Slaughter  v. 
Faust,  4  Black£  380 ;  Montgomery  v.  Dillingham,  8  Smee.  &  M. 
647.  "If  two  men  agree  for  the  sale  of  a  debt,"  says  Sir  James 
Mjlnbfield,  in  ffeath  v.  Hall,  (4  Taun.  327),  "  and  one  of  them 
gives  the  other  credit  in  his  books  for  the  price,  it  is  a  good  as* 
signment  in  equity,  though  a  deed  would  not  assign  it  at  law." 
In  Hastings  v.  McKinley  (1  E.  D.  Smith,  273,)  we  held  that  an 
indorsement  in  blank  upon  an  instrument  not  a  promissory  note 
was  sufficient  to  pass  the  interest  in  it.  The  rule,  as  understood 
by  us,  was  laid  down  by  Judge  Woodruff,  that "  thSre  is  no  ne- 
cessity of  a  written  assignment  where  there  is  an  actual  transfer 
and  delivery  of  the  thing  in  action,  with  the  intent  to  vest  the 
interest  in  the  transferee,  so  that  the  court  can  see  that  the  whole 
equitable  interest  and  property  in  the  money  agreed  to  be  paid, 
is  in  the  plaintiff;"  and  in  Clark  v.  Dawning  (1  E.  D.  Smith,  406,) 
we  held  that  the  assignee  of  tt  debt  might  acquire  the  sole  interest 
and  right  of  action  upon  it  by  a  mere  gift,  without  any  consider- 
ation  whatever.  The  only  restriction  in  aaourt  of  equity,  upon 
such  equitable  assignments,  was  in  reftising  to  interfere  in  the 
case  of  a  mere  nominal  assignee.  It  was  necessary  that  he  should 
be  the  real  party  in  interest;  that  the  Code  now  requires  in  all 
actions  arising  out  of  contract,  and  the  plaintiff  has  here  averred 
that  he  is  the  real  party  in  interest 

This  is  not  an  action  upon  the  note  against  the  husband.     It 
is  an  equitable  action  brought  to  have  the  amount  named  in  the 
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guaranty  declared  a  charge  upon  the  separate  estate  of  the  wife. 
The  husband  was  a  necessary  party.  He  had  to  be  joined  in  the 
action  against  the  wife.  The  Code  provides  that,  when  the  action 
concerns  her  separate  property,  she  may  sue  alone,  but  does  not 
declare  that  in  an  action  concerning  her  separate  property,  she 
may  be  sued  alone ;  on  the  contrary  it  provides  that,  where  a 
married  woman  is  a  party,  her  husband  must  be  joined  with  her 
except  in  two  cases — where  the  action  is  between  herself  and  her 
husband,  and  where  she  brings  an  action  concerning  her  separate 
property.  It  was  necessary  in  the  complaint  to  aver  the  making 
of  the  note,  to  show  the  nature  of  the  equitable  change  that  the 
wife  had  created  upon  her  separate  estate ;  and  the  fact  that  the 
making  of  the  note  is  stated  in  the  complaint,  does  not  make  it 
an  action  upon  the  note  against  the  husband  so  as  to  require 
separate  places  of  trial  No  judgment  for  the  amount  of  the 
note  is  asked  against  the  husband,  and  where  the  plaintiff  merely 
claims  to  have  the  amount  declared  a  charge  upon  the  separate 
estate  of  the  wife,  it  is  not  for  us  to  say  that  it  is  an  action 
against  the  husband  for  the  recovery  of  the  amount  of  the  note. 
The  averment  in  the  complaint  is,  that  the  note  was  given  for 
services  peflbrmed  towards  the  erection  of  buildings  upon  prem- 
ises owned  by  the  wife ;  that  she  guaranteed  the  payment  of  it, 
and  held  her  separate  estate  liable  for  the  payment  of  the  same. 
This  is  not  the  averment  of  any  contract  by  the  wife,  but  of  facts 
which  show  that  she  has  equitably  charged  her  estate  with  the 
payment  of  a  sum  of  money,  the  value  of  which  has  gone  into 
her  estate,  and  the  benefit  of  which  she  enjoys.  That  she  can  so 
charge  her  separate  estate,  and  that  the  court  can  enforce  the 
payment  of  the  chaige  out  of  her  estate,  has  been  abundantly 
shown  by  the  authorities  quoted  above,  and  those  cited  in  the 
opinion  delivered  upon  the  motion  below. 
Judgment  affirmed. 
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Andrew  Oakley  v.  The  Working  Men's  Union  Benevo- 
lent Society, 

On  the  return  of  a  summons  in  a  district  court,  in  an  action  against  an  incorporated 
society,  the  president  appeared  and  put  in  an  answer,  alleging  payment  of  the 
amount  claimed ;  at  a  subsequent  day,  to  which  the  trial  was  adjourned,  the  de- 
fendant foiled  to  appear,  and  the  plaintiff  had  judgment  upon  the  pleadings. 
HM,  upon  appeal,  that  the  judgment  was  regular. 

In  the  absence  of  any  proof  to  the  contrary,  this  court  will,  upon  an  appeal,  assume 
that  a  person  appearing  for  a  defendant  in  a  district  court,  was  authorized  so  to 
do,  as  his  attorney  or  agent 

Appeal  by  the  defendants  from  a  judgment  entered  against 
them  in  the  Sixth  District  Court  The  action  was  to  recover 
for  moneys  which  accrued  to  the  plaintiff,  as  a  member  of  the 
defendants,  for  monthly  benefits.  On  the  return  of  the  sum- 
mons, the  president  of  the  society  appeared,  admitted  that  it  was 
an  incorporated  body,  and  that  the  money  claimed  had  accrued 
to  the  plaintiff,  but  alleged  that  he  had  been  paid.  An  answer  of 
payment  having  been  put  in,  the  trial  was  adjourned.  At  the 
adjourned  day,  no  one  appearing  on  behalf  of  the  defendants, 
the  plaintiff  had  judgment  on  the  pleadings,  and  without  making 
any  proof  of  his  claim.    The  defendants  appealed. 

McCunn  &  Moncrief,  for  the  appellants. 

WHliam  A.  Coursen,  for  the  respondent 

By  the  Court,  Daly,  First  Judge. — We  have  nothing  before 
us  in  this  case  but  the  justice's  return.  If  the  admission,  made 
by  the  president  of  the  society,  was  the  result  of  collusion  be- 
tween him  and  the  plaintiff,  that  fact  should  have  been  shown 
by  affidavit  From  the  return,  there  was  no  error  in  the  pro- 
ceedings or  in  the  giving  of  judgment  On  the  return  day  of 
the  summons  the  president  of  the  society  appeared  for  the  de- 
fendants, and  admitted  that  they  were  an  incorporated  body. 
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He  also  admitted  that  thirty-six  dollars  had  accrued  to  the  plain* 
tiff  as  a  member  of  the  society,  being  his  monthly  benefits ;  but, 
as  an  answer  to  the  action,  pleaded  that  the  thirty-six  dollars 
had  been  paid  to  the  plaintiff.  Issue  being  thus  joined  upon  the 
plea  of  payment,  the  cause  was  adjourned,  by  consent,  to  another 
day  for  trial.  On  that  day  no  one  appeared  for  the  defendants, 
and  the  plaiutiff  had  judgment  for  the  thirty-six  dollars.  This 
was  entirely  regular.  The  plaintiff  was  not  required  to  prove 
what  was  admitted  by  the  pleadings  upon  the  joining  of  issue. 
The  only  point  at  issue  was,  whether  the  defendants  had  paid 
the  thirty-six  dollars ;  and  that  was  for  them  to  prove.  They 
neglected  to  appear,  and  the  plaintiff  was  entitled  to  judgment 
The  president  must  be  regarded  as  appearing  for  the  corporation, 
as  their  attorney  in  fact ;  for,  in  defending  a  civil  action,  a  corpo- 
ration aggregate  can  appear  only  by  attorney,  (Coke  Litt  66,  b. 
10  Rep.  82),  and  the  court  will  assume  that  he  who  appears  for 
them,  as  their  attorney,  was  authorized  to  do  so  under  their  com* 
mon  seal.  Thames  Railway  Co.  v.  Hall,  6  M.  &  Gm  287.  If 
the  fact  was  otherwise  in  this  case,  the  appellants  should,  upon 
the  hearing  of  the  appeal,  have  read  an  affidavit  to  that  effect, 
assigning  it  as  error  in  fact. 

In  the  district  courts  parties  may  appear  and  defend  in  person, 
or  by  an  attorney  of  the  Supreme  Court  of  this  state,  or  by  an 
agent.  District  Court  Act,  1857,  p.  80,  §  9,  sub.  1.  The  president, 
in  this  case,  appeared  as  the  defendants'  agent  or  attorney  in  feet, 
and  it  will  be  assumed  that  he  had  authority  to  do  so  until  the 
contrary  is  shown.  Appearing  and  pleading  in  the  suit  as  their 
agent,  his  admission  upon  the  joining  of  issue  was  binding  upon 
them. 

Judgment  affirmed. 
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Thomas  Scanlan  v.  Richard  B.  Cowley. 

* 

In  an  action  for  mattoious  prosecution,  the  question  of  probable  cause  does  not  de- 
pend upon  an  offence  having  been  committed,  nor  upon  the  guilt  or  innocence  of 
the  party  accused. 

It  is  enough,  if  the  circumstances  shown  were  sufficiently  strong  to  justify  a  cau- 
tious man  in  the  belief  that  the  accused  was  guilty  of  the  charge  made,  and  that 
the  prosecutor,  at  the  time,  honestly  entertained  such  a  belief! 

Appeal  from  a  judgment,  entered  at  special  term  in  favor  of 
the  plaintiff,  upon  a  trial,  by  consent  of  parties,  before  a  judge 
without  a  jury.  The  defendant  appealed.  The  facts  appearing 
in  the  case  are  stated  in  the  opinion  of  Judge  Hilton. 

WiUiam  R.  Stafford,  for  the  appellant 

L  There  was  no  proof  whatever  to  sustain  the  allegation  of  the 
complaint,  that  the  plaintiff  was  tried  before  the  recorder  on  the 
charge  of  embezzlement  The  complaint  was  for  "  embezzling 
fifteen  dollars."  The  charge  tried  was  petit  larceny  in  stealing 
ten  dollars. 

II.  Nor  was  there  any  proof  to  show  that  the  defendant  caused 
or  procured  the  arrest  for  the  charge  upon  which  the  plaintiff 
was  tried. 

III.  The  plaintiff,  in  order  to  sustain  his  action,  was  bound 
affirmatively  to  show  not  only  express  malice,  but  an  entire 
want  of  probable  cause.  In  this  he  wholly  failed.  His  own  tes- 
timony affords  "a  reasonable  suspicion,  founded  on  circum- 
stances warranting  a  belief  that  he  was  guilty  of  the  offence 
charged."  Burlingame  v.  Burlingame,  8  Co  wen,  144;  The  People 
v.  Hermesy,  15  Wend.  147 ;  Warton's  Treat,  on  Crim.  Law,  §§ 
1936, 1942 ;  10  Wend.  296 ;  5  Den.  76. 

IV.  The  truth  of  the  facts  stated  in  defendant's  affidavit  was 
dearly  proven,  and  those  facts,  even  if  insufficient  to  convict  the 
plaintiff  criminally  of  the  offence  charged,  fully  exonerate  the 
defendant  from  liability  in  this  action.    Bulkley  v.  Keteltas,  2  Sel- 
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den,  384;  FosTiay  v.  Fayuton,  2  Denio,  617;  2  Wendell,  426; 
7  Cowen,  281 ;  1  Wendell,  140 ;  4  E.  D.  Smith  R.  9-12. 

Y.  The  verdict  should  be  set  aside  as  opposed  to  the  weight 
of  evidence.  The  plaintiff's  own  statement  is  improbable  on  its 
face,  and  is  supported  by  no  other  testimony. 

VI.  The  damages  awarded  were,  under  the  circumstances,  ex- 
cessive. At  most  the  plaintiff  was  entitled  to  nominal  damages. 
His  conduct  cannot  commend  itself  to  the  sympathy  of  the  court 

James  M.  SJieehan,  for  the  respondent 

I.  The  proof  is  sufficient  to  sustain  the  allegations  in  the  com- 
plaint Want  of  probable  cause  is  shown  when  the  complainant 
knew  the  other  party  claimed  a  right  to  property.  14  Wend. 
192 ;  7  Cowen,  281. 

II.  Action  lies  for  causing  another  to  be  brought  before  a  jus- 
tice and  discharged.  In  a  legal  sense,  any  act  done  purposely 
to  the  injury  of  a  person,  is  malicious.  2  Johns.  203 ;  Cbmmon- 
iveatih  v.  Snelling,  16  Pick.  321,  350, 

IIL  Affidavit  of  complaint  is  admissible  against  defendant 
Proof  of  arrest  also  admissible.  1  Phil,  on  E  v.  (1st  edition,)  pp. 
259,  380. 

IV.  Prosecution  and  acquittal  of  plaintiff  evidence  of  malice. 
Record  conclusive  evidence  of  acquittal  Phil,  on  Ev.,  C.  k  IL, 
part  IT,  pp.  42,  10,  43  and  47 ;  Willes,  520;  4  Hawks,  83 ;  1 
T.  R.  247. 

Y.  In  an  action  for  malicious  prosecution,  what  facts  and  cir- 
cumstances amount  to  probable  cause,  is  a  question  of  law; 
whether  they  exist  in  the  particular  case  is  a  question  of  fact 
Stone  v.  Croker,  24  Pick.  81. 

Hilton,  J. — The  defendant  is  a  manufacturing  jeweller,  and 
in  the  fore  part  of  August,  1855,  employed  the  plaintiff^  as  jour- 
neyman, to  work  for  him,  at  the  wages  of  $5  per  week.  While 
thus  employed  the  plaintiff  offered  to  procure  for  the  defendant 
the  jobbing  work  of  a  Mr.  James  Turner,  who  did  business  in 
Eighth  avenue,  in  this  city,  and  the  defendant  agreed  that  if  this 
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work  was  procured,  he  would  give  the  plaintiff  $6  per  week 
wages.  This  arrangement  was  consummated,  and  the  plaintiff 
was  in  the  habit  of  calling  at  Turner's  shop,  on  his  way  down 
to  the  defendant's  place  of  business,  getting  the  work  to  be  re- 
paired, and  leaving  it  again,  when  repaired,  on  returning  home 
in  the  evening.  At  this  time  the  defendant  had  several  work- 
men employed,  and  the  repairing  for  Turner  was  done  by  all  in 
the  shop,  and  not  by  the  plaintiff  exclusively.  The  plaintiff  sub- 
sequently moved  his  residence,  and  thereafter  the  defendant  was 
in  the  habit  of  sending  his  other  workmen  for  Turner's  jobbing. 
It  seems  that  the  plaintiff  was  employed  in  the  shop  of  the  de- 
fendant like  the  others  there,  and  that  his  wages  were  paid 
weekly,  by  the  defendant  allowing  him  to  collect  the  amount 
which,  on  each  Saturday  night,  might  be  owing  to  the  defend- 
ant for  the  jobbing  thus  done  for  Turner,  or  from  one  Baker,  for 
jobbing  done  in  a  similar  manner.  If  the  amount  thus  owing 
amounted  to  more  than  the  plaintiff's  wages,  the  balance  was 
carried  to  Turner's  or  Baker's  account,  as  the  case  might  be, 
for  the  following  week.  If  the  amount  was  less  than  the 
plaintiff's  wages,  then  the  plaintiff  collected  and  retained  the 
whole  that  was  due,  and  received  from  the  defendant  the  dif- 
ference between  that  and  $6 ;  or  if  the  plaintiff  did  any  over- 
work during  the  week,  he  was  allowed  to  collect  it  also,  or  the 
difference  was  made  up  to  him  in  the  same  way.  In  a  similar 
manner  the  other  workmen  were  paid  their  wages,  by  collecting 
the  amounts  due  from  the  defendant's  customers,  and  this  course 
seems  to  have  been  adopted  by  the  defendant  as  a  matter  of  con- 
venience. The  defendant's  shop  expense  book,  and  also  his  pass 
book  with  Turner  were  put  in  evidence,  from  which  it  appeared 
that  the  plaintiff  was  paid  his  wages,  or  was  permitted  to  collect 
them  in  the  manner  above  stated,  and  in  no  case  does  it  appear 
that  he  ever  collected  and  retained  to  his  own  use,  from  Turner, 
more  than  was  due  to  him  at  the  time  from  the  defendant,  for 
his  past  week's  wages,  as,  in  several  instances,  when  Turner 
owed  for  jobbing  more  than  this,  the  balance  was  charged  in  the 
book  with  the  work  which  was  done  for  Turner  by  the  dc- 
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fendant  in  the  week  succeeding.  On  August  12, 1856,  the  de- 
fendant discharged  the  plaintiff  from  his  employment*  paid  him 
in  full,  and  he  then  left,  On  the  23d  the  jobbing  hills  of  Turner 
and  Baker  amounted  to  $23.27,  and,  on  going  to  collect  them, 
he  found  that  the  plaintiff  bad  been  to  Baker  on  the  15th,  and 
collected  what  was  then  due,  and  on  the  16th  had  collected  of 
Turner  $10  in  cash,  and  taken  a  gold  locket,  worth  $5,  on  the 
defendant's  account  This  collection,  it  is  alleged  by  the  de- 
fendant, was  entirely  unauthorized,  and,  on  September  17  he  made 
a  complaint  before  Police  Justice  Osborne,  against  the  plain- 
tiff, for  embezzlement  in  thus  collecting  from  Turner ;  and  at  the 
time  of  the  complaint  Turner  made  an  affidavit  of  the  fact  that 
he  so  paid  the  money  to  the  plaintiff.  On  this  complaint  the 
plaintiff  was  subsequently  arrested,  tried  and  acquitted ;  and  this 
action  was  then  brought  by  him  against  the  defendant  to  recover 
damages  for  such  prosecution,  upon  the  ground  that  it  was  ma- 
licious and  without  probable  cause. 

Other  grounds  of  action  were  also  stated  in  the  complaint, 
but  seem  to  have  been  abandoned  at  the  trial;  and  on  the  ap- 
peal it  was  not  claimed  by  the  respondent  that  he  was  entitled 
to  recover  for  any  other  cause  than  the  malicious  prosecution 
alleged. 

In  thus  stating  the  facts  of  the  case,  I  have  given  what  I  con* 
sider  to  be  the  fair  import  and  substance  of  the  evidence  pro- 
duced at  the  trial,  but  it  is  proper  I  should  add  that  the  testi- 
mony on  the  part  of  the  plaintiff  and  which  consisted  of  tho 
evidence  of  himself  and  of  Sheehan  and  Baker,  as  witnesses, 
went  to  show  that  the  agreement  made  by  the  plaintiff  with  the 
defendant  was  to  the  effect  that  this  jobbing  work  of  Turner  aud 
Baker  was  to  be  charged  to  the  plaintiff,  and  done  for  him  in 
such  a  manner  as  to  enable  him  to  receive  a  profit  upon  it  But 
a  careful  examination  of  the  plaintiff's  testimony  shows  that 
although  this  was  the  view  he  desired  to  impress  upon  the  court 
at  the  trial,  yet  he  did  not  actually  understand  the  arrangement 
to  be  other  than  I  have  stated.  He  says,  "  The  agreement  was, 
he  (defendant)  was  to  do  the  work  I  was  doing,  (t.  e.,  the  work 
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of  Turner  and  Baker  which  the  plaintiff  had  been  doing  pre- 
vious  to  going  into  the  defendants  employ),  for  me ;  Oowley  was  to 
do  it  for  me;  Cowley's  boy  went  for  the  work,  and  took  it  home 
when  it  was  done;  I  always  received  the  money  for  it;  Cowley 
kept  a  separate  book,  with  the  jobs  all  combined,  and  if  it 
amounted  to  more  than  $6  per  week,  he  would  let  me  collect  $6  of 
it,  and  put  the  balance  over  on  my  next  week's  account;  I 
always  received  the  money  from  Turner  and  Baker  and  used  it 
as  my  own ;  when  I  made  this  arrangement  I  turned  them  (Baker 
and  Turner)  over  to  Oowley,  and  he  did  the  work  and  made  the 
charges  for  it  against  me.  I  don't  know  if  he  made  any  bargain 
with  Turner  or  Baker  as  to  the  prices;  it  was  this  money  I 
collected  from  Turner  and  Baker,  after  I  left  Cowley,  that  I  was 
arrested  for,  charged  with  embezzling ;  Cowley  did  not  discharge 
me ;  the  moneys  collected  were  $23 ;  they  were  due  to  Oowley  for 
the  work;  it  was  due  by  me  to  him ;  when  Turner  and  Baker's 
bills  were  less  than  $6  per  week,  Cowley  paid  me  the  balance  to 
make  it  $6 ;  if  their  bills  toere  $10  per  week,  I  was  entitled  to  the 
whole  of  it;  I  never  collected  over  $6  per  week  of  them;  when  their 
bills  amounted  to  $6,  Cowley  paid  me  nothing;  I  don't  know  if 
Cowley  ever  collected  any  from  them  himself;  he  continued  to 
do  Turner's  work  after  I  left." 

Upon  his  own  statement,  it  thus  appears  that  he  turned  over 
his  customers,  Turner  and  Baker,  to  the  defendant,  who  did 
their  work,  and  when  their  bills  amounted  to  more  than  his 
weekly  wages  he  was  allowed  by  the  defendant  to  collect  that 
amount,  and  the  balance  was  carried  over  to  his  next  week's 
account  The  pass  book  with  Turner  shows  that  this  was  not 
so— the  balance  was  charged,  as  I  have  stated,  to  Turner's  ac- 
count for  the  week  following.  The  plaintiff  also  says,  that  if 
their  bills  amounted  to  $10  per  week,  he  was  entitled  to  the 
whole  of  it,  and  in  the  next  breath  he  adds:  UI  never  collected 
over  $6  per  week  of  them."  He  also  admits  that  the  $23  he  col- 
lected after  he  left  defendant's  employ  "  was  due  to  Cowley  for 
the  work ;"  and  then  he  adds :  "  It  was  doe  by  me  to  him." 

All  this,  to  my  mind,  shows  that  the  defendant's  version  of  the 
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arrangement  is  the  true  one ;  at  least,  whether  it  is  so  or  not,  it 
cannot  be  denied  that  the  clear  weight  of  the  evidence  is  against 
the  version  of  it  given  by  the  plaintiff,  and  I  think  the  judge, 
before  whom  this  action  was  tried,  by  consent,  without  a  jury, 
erred  in  finding  that  the  plaintiff  was  maliciously  and  without 
probable  cause  arrested  by  the  defendant  on  a  charge  of  embez- 
zlement. The  circumstances  in  themselves  were  sufficiently 
strong  to  justify  a  cautious  man  in  the  belief  that  the  plaintiff 
was  guilty  of  the  offence  charged,  (Micnns  v.  Nemours,  8  Wash. 
C.  C.  87 ;  Fohsay  v.  Ferguson,  2  Denio,  617),  and,  as  was  said 
by  this  court  in  Gordon  v.  Upham,  (4  B.  D.  Smith,  9),  this 
amounts  to  probable  cause ;  and  although  the  plaintiff  may  have 
been  entirely  innocent  of  the  charge,  yet  it  is  a  sufficient  answer 
to  an  action  of  this  nature,  for  the  defendant  to  show  that  he  be* 
lieved  the  plaintiff  guilty  at  the  time  the  charge  was  made,  (Fo 
shay  v.  Ferguson,  supra),  and  that  he  had  a  well  grounded  sus- 
picion of  his  guilt    Baldwin  v.  Weed,  17  Wend.  224. 

It  is  quite  immaterial  whether  this  question  of  probable  cause 
is  regarded  as  one  of  fact,  depending  upon  conflicting  evidence, 
or  as  one  of  law  arising  upon  the  clear  weight  of  evidence,  in 
favor  of  the  view  I  have  taken,  of  the  testimony  at  the  trial. 
The  result  is  the  same  in  either  case,  as  the  defendant  has  ex- 
cepted to  and  appealed  from  the  finding  of  the  judge  in  this 
respect,  {BuUcUy  v.  KeteUas,  2  Seld.  884),  and  in  either  aspect 
the  judgment,  in  my  opinion,  is  erroneoua 

Daly,  First  Judge. — I  do  not  understand  that  it  is  essential  to 
the  existence  of  probable  cause,  that  an  offence  should  have  been 
committed.  In  Swain  v.  Stafford,  (8  Iredell,  289 ;  4  id.  392),  no 
offence  had  been  committed.  The  property  supposed  to  have 
been  stolen  had  not  been  taken  by  any  one,  and  in  fact  had 
never  been  out  of  the  defendant's  possession ;  yet,  the  defendant 
having  received  such  information  as  induced  a  belief  of  the 
plaintiffs  guilt,  it  was  held  that  there  was  probable  cause,  and 
that  an  action  for  malicious  prosecution  could  not  be  supported. 
The  question  of  probable  cause  does  not  depend  upon  whether 
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an  offence  has  been  committed,  nor  upon  the  guilt  or  innocence 
of  the  accused,  but  upon  the  prosecutor's  belief  of  the  truth  of 
the  charge  made  by  him.  Siebert  v.  Price,  5  Watts  &  Serg.  488. 
If  circumstances  are  shown  sufficient  to  warrant  a  cautious  man 
in  the  belief  of  the  truth  of  the  charge  he  makes,  it  is  enough. 
ifunns  v.  Nemours,  6  Wash.  C.  C.  87.  In  this  case  I  think  that 
the  plaintiff  failed  to  make  out  a  want  of  probable  cause,  and  I 
agree  that  the  judgment  should  be  reversed. 

Brady,  J.,  (dissenting). — I  do  not  concur  in  the  conclusion  that 
the  judgment  should  be  reversed.  Assuming  the  facts  to  be  as 
stated  by  Judge  Hilton,  the  plaintiff  was  not  guilty  of  any 
offence,  and  no  offence  had  in  fact  been  committed.  The  plain- 
tiff had,  on  the  assumption  that  the  facts  stated  by  Judge  Hiltos 
are  proved,  been  guilty  of  a  fraud  only  in  collecting  money, 
without  authority,  which  was  due  to  another.  He  had  been  dis- 
charged by  the  defendant,  and,  at  the  time  the  collection  was 
made,  was  neither  the  servant  nor  the  clerk  of  the  defendant 
Where  an  offence  has  in  fact  been  committed,  probable  cause 
would  be  a  reasonable  ground  of  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  themselves  to  warrant  a  cautious 
man  in  the  belief  that  the  person  accused  is  guilty  of  the  offence 
with  which  he  is  charged ;  but  this  rule  does  not  apply  where  no 
offence  has  in  fact  been  committed.  When  a  man  seeks  to  secure 
the  arrest  of  another,  he  must  first  satisfy  himself  that  an  offence 
has  been  commited.  His  ignorance  of  the  law  will  not  excuse 
him  if  he  make  a  mistake.  The  defendant  knew  that  the  plain- 
tiff was  not  his  servant  when  the  money  was  collected.  His 
affidavit  did  not  disclose  that  fact,  however,  but  from  its  peculiar 
phraseology  left  it  to  be  inferred  that  the  plaintiff  was  in  his  em- 
ployment when  the  collection  was  made.  The  fact  that  he  was 
discharged  by  the  defendant  is  suppressed,  and  I  think  it  was 
designedly  suppressed  in  drawing  the  affidavit  on  which  a  war- 
rant was  issued.  There  can  be  no  probable  cause  which  will 
justify  the  arrest  of  a  man  until  an  offence  has  been  committed. 
If  a  man  arrest  another  on  suspicion  that  he  has  committed  a 


486  COURT  OF  COMMON  PLEAS. 

Duffy  t.  The  New  York  and  Harlem  Railroad  Ox 

felony,  and  none  in  feet  has  been  committed,  he  most  respond  in 
damages  for  the  illegal  arrest;  (HoUey  v.  Mix,  3  Wend.  350); 
but  if  an  offence  has  been  committed,  the  question  of  probable 
cause  is  then  the  controlling  element  in  the  case. 

Judgment  reversed  and  new  trial  ordered    costs  to  abide 
event, 


Philip  Duffy  v.  The  New  York  and  TTart,k¥  Railboad 

Company. 

The  General  Railroad  law  (Laws  1850,  p.  183,  §  44,)  imposes  on  all  railroad  cow 
paniea  the  doty  of  erecting  and  maintaining  fences  on  the  sides  of  their  road,  an> 
until  this  duty  is  complied  with  they  are  liable  for  all  damages  done  thereon  t 
cattle  and  other  animals. 

In  an  action  to  recover  for  injuries  done  by  them  to  cattle  on  their  track,  if  it  ap 
pears  that  such  fences  have  not  been  erected  and  maintained,  it  ia  immaterial 
whether  the  cattle  entered  lawfully  or  unlawful!/  upon  the  premises  ao>>inmg 
the  road,  and  strayed  from  thence  upon  the  track,  or  whether  they  thua  strayed 
through  the  mere  neglect  of  their  owner. 

Until  the  fences  have  been  erected,  the  statute  excludes  any  defence  of  negligence 
in  an  action  by  an  owner  for  cattle  injured  upon  the  track;  but,  it  seems,  after 
the  fences  have  been  put  up,  there  can  be  no  recovery  in  such  cases,  where  it 
appears  that  the  negligence  of  the  owner  contributed  to  the  injury. 

Covenants  that  run  with  the  land,  bind  or  affect  all  persons  claiming  or  occupying 
under  the  party  making  the  covenant. 

A  mere  occupation  of  the  land  for  a  special  purpose  is  in  subordination  to,  and  is 
affected  by,  such  a  covenant ;  and  though  the  occupant  may  not  be  bound  to 
perform  it,  yet  it  will  operate  as  an  estoppel  against  him  in  the  cases  where  the 
landlord  would  be  estopped  by  reason  of  it. 

H  seems  that  those  covenants  run  with  the  land  which  are  made  touching  or  con* 
cerning  it  and  affect  its  value,  and  are  not  confined  to  those  which  relate  to  some 
physical  act  or  omission  upon  it 

D.  hired  pasture  for  his  horse  on  a  lot  owned  by  B^  adjoining  the  defendants'  rail- 
track.  The  horse  strayed  upon  the  track,  the  fence  being  defective,  and  was 
killed  by  a  passing  train  of  cars.  It  appeared  that  the  strip  of  land  on  which  the 
track  was  laid  had  been  purchased  of  B.t  and  in  the  conveyance  thereof  to  the 
the  defendants,  B.  had  covenanted,  for  himself  and  his  heirs,  to  erect  and  main- 
tain, on  both  sides  of  the  strip,  during  the  continuance  of  the  defendants'  charter, 
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good  and  sufficient  fences.    la  aa  action  by  D.  to  recover  the  value  of  the  horse, 

T.  Tnat  the  covenant  ran  with  the  land,  and  every  occupation  was  subject  to  it 
II.  That  D.  acquired  no  greater  rights,  in  respect  to  its  occupation,  than  his  land* 

lord,  B.,  had  to  confer,  and  was  estopped  by  the  covenant  to  the  same  extent 

aaB. 
IH  That,  as  B.  could  not  recover  in  such  a  case,  D.  could  not 


Appeal  from  a  judgment  of  the  Seventh  District  Court  The 
plaintiff  recovered  the  value  of  a  horse  belonging  to  him,  killed 
upon  the  defendants'  track  by  a  train  of  cars.  The  defendants 
appealed.  All  the  facte  shown  by  the  return  are  given  in  the 
opinion. 

Odle  Close,  for  the  appellants. 

Freeborn  Garreiaon  Lucbey,  for  the  respondent 

By  the  Court,  Hilton,  J.— The  plaintiff  brought  this  adtf  cfo  to 
recover  the  value  of  a  horse  belonging  to  him,  and  which"was 
run  over  and  killed  by  the  engine  or  cars  of  the  defendants  on 
their  railtrack  in  Fordham,  Westchester  oounty.  It  appeared 
that  {be  plaintiff  hired  pasture  for  the  horse  upon  a  lot  belong- 
ing to  Mrs.  Bassford,  adjoining  the  strip  of  land  on  which  the 
defendants'  track  was  laid.  That  the  horse  was  turned  into  ttur 
pasture  lot  on  the  morning  of  September  8d,  1867,  and  the  fcto- ' 
tition  fence  between  the  lot  and  the  railtraok  being  insufficient 
and  defective,  the  horse  strayed  through  it,  and  on  the  track  of 
the  defendants,  and  was  thus  killed.  It  was  claimed  by  the  de- 
fendants that  it  was  negligent  to  put  a  horse  in  the  lot  referred, 
to,  the  fences  being  in  a  defective  condition,  and  a  dismissal  of 
the  complaint  was  asked  on  that  ground,  but  was  denied,  by  the- 
justice.  The  defendants  then  produced,  in  evidence*  a  dead-from- 
Bassford  and  wife  to  them  of  the  strip  of  land  ac^oining.  the  pas- 
ture lot,  dated  January  20, 1841,  and  recorded  iq.  the-  oleikV 
office  of  Westchester  county  July  22d,  1848,  containing  a  cove- 
nant  on  the  part  of  Bassford,  for  himself,  his  heirs,  exeootois  aT 
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administrators,  to  erect,  upon,  the  easterly  and  westerly  lines  of 
said  strip,  good,  lawful  and  sufficient  fences  to  inclose  the  same, 
and,  at  his  and  their  own  cost  and  charge,  maintain  and  keep 
the  same  in  good  repair  for  the  term  of  eighteen  years,  or  until 
the  expiration  of  the  defendants'  charter.  The  justice  gave  judg- 
ment for  the  plaintiff  for  the  value  of  the  horse,  and  the  defend- 
ants appeal. 

In  Oorwin  v.  The  New  Yvrk  and  Erie  RR  Cb.,  (8  Kernan,  42), 
it  was  determined  that  the  general  duty  of  erecting  and  main- 
taining fences  on  the  sides  of  railroads  is  now  imposed,  by  sec- 
tion 44  of  the  General  Bailroad  Act  of  I860,  (see  Laws  1860,  p. 
238),  upon  all  railroad  corporations,  and,  until  compliance  on 
their  part,  they  and  their  agents  are  liable  for  all  damages  which 
shall  be  done  by  their  agents  or  engines  to  cattle,  horses,  or  other 
animals  thereon.  That  this  duty  was  imposed,  not  only  for  the 
benefit  and  security  of  the  public,  but  also  for  the  benefit  of  the 
owners  of  cattle  generally ;  and,  until  such  fences  are  erected, 
the  statute  excludes  any  defence  of  negligence  on  the  part  of  an 
owner  of  cattle  killed  upon  the  track,  in  an  action  brought  by 
such  owner  against  the  corporation  to  recover  damages  for  the 
injury  resulting  from  such  killing.  And  it  is  entirely  immate- 
rial whether  such  cattle  enter  lawfully  or  unlawfully  upon  the 
premises  adjoining  the  railroad,  and  stray  from  thence  upon  the 
track,  provided  it  appeare  that  the  corporation  have  not  erected 
and  maintained  the  fenoes  required  by  the  statute;  although,  after 
the  fences  have  been  erected,  there  can  be  no  recovery  in  such  a 
case  where  the  negligence  or  misconduct  of  the  owner  of  the 
cattle  injured,  contributed  to  the  injury ;  or,  in  other  words,  tbe 
common  law  doctrine  in  respect  to  actions  on  the  case  for  negli- 
gence, then  prevails. 

It  may  also  be  noticed,  that  in  the  case  cited  the  plain 
tiff's  cattle  stayed  upon  tbe  land  of  one  Gregory,  and  from 
thence  upon  the  track  of  the  defendants,  and,  as  it  appeared  that 
-Gregory,  like  Bassford  in  the  present  case,  had  conveyed  the 
-Strip  of  land  for  the  railroad  track,  and  in  the  conveyance  had 
covenanted  to  erect  and  maintain  forever  all  necessary  fenoes  ci 
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each  aide  of  the  railway,  it  was  insisted  that  the  plaintiff  was 
bound  by  the  covenant  But  the  court  (Mjulvht,  J.)  held,  that 
as  the  plaintiff  there  was  a  stranger  to  the  covenant,  he  could  not 
be  bound  by  it ;  adding,  however,  that  if  u  Gregory's  cattle  had 
entered  upon  the  road  from  his  land  by  reason  off  there  being  no 
fence,  and  been  injured,  his  oorenant  would  hare  been  a 
good  answer  to  the  action."  Or,  in  other  words,  be  would  be 
estopped  from  recovering  any  damages  resulting  fron  a  nonper- 
formance by  him  of  his  express  covenant ;  a»d  although  the  duty 
had  been  imposed  by  the  statute  upon  the  corporation,  yet  he 
undertook  to  perform  it,  and  as  hi*  performance  of  the  oorenant, 
entered  into  by  him,  would  have  satisfied  the  statute,  he  would 
not  be  permitted  to  recover  for  any  injury  resulting  to  himself 
and  arising  from  his  nonperformance. 

Thus,  in  the  present  case,  had  the  hosse  in  question  belonged 
to  Bassford,  it  is  quite,  clear  he  would  not  be  entitled  to  recover 
in  an  action  like  this;  and  the  question,  therefore,  to  be  deter- 
mined by  us,  is  whether  the  plaintiff  stands  in  any  different  po 
sition,  with  respect  to  an  injury  of  this  character,  than  his  land 
lord. 

It  has  long  been  settled  law,  that  a  covenant  to  maintain 
partition  fences  between  lands  granted,  and  other  land  of  the  \ 
(  grantor,  runs  with  the  land,  and  binds  or  affects  all  persons  j 
\  claiming  or  occupying  under  the  party  ntaking  the  covenant.    2  \ 
JHilliardVi  Abridgement,  §  48,  p.  876;  Piatt  on  Covenants,  (3  / 
/Law  Lib.),  481;  Beddoe  v.  Wadsworih,  21  Wend.  120;  4  Kent  ' 
Com.  472,  and  note;  Spenceta  Cose,  5  Bep.  16;  BoOyv.  Wells, :,  .. 
3  Wilson,  25 ;  Norman  v.  Wells,  17  Wend  186.    In  the  language  ^ 
of  Ch.  J.  Wiluot,  in  Bally  v.  Wells,  {supra\  as  reported  in  his 
opinions,  (p.  841),  "  Covenants  which  run  and  rest  with  the  land, 
lie  for  or  against  assignees  at  the  common  law,  though  not  named. 
They  stick  so  last  to  the  thing  on  which  thfy  wait,  that  they  fol- 
low every  particle  of  it," — and  therefore  it  is  that,  although  a  party 
may  have  a  mere  occupation  of  the  land  for  a  particular  purpose, 
and  \rhich  may  be  said  to  be  a  species  of  title,  though  of  a  very 
low  order,  (2  Black.  Com.  195),  yet  it  is  in  subordination  to  and  , 


/■ 


WO  OOUKT  OF  COMMON  PLEAS. 

Dufly  t.  The  New  York  and  Harlem  Railroad  Co. 

affected  by  the  covenant  of  the  landlord.  And  though  he  may 
not  be  bound  to  perform  the  covenant,  as  heir  or  assignee,  yet 
it  will  operate  as  an  estoppel,  against  him  in  all  cases  in  which 
the  landlord  would  be  estopped  by  reason  of  it 

In  Spencer's  Case  {supra,)  a  distinction  was  taken  between  a 
covenant  to  erect  a  wall  upon  the  demised  premises,  and  in  which 
the  assigns  of  the  lessee  were  not  named,  and  a  covenant  to  main- 
tain a  wall  already  erected ;  and  it  was  held,  that  the  assignee  in 
that  case  (which  was  of  the  class  first  named),  was  not  bound, 
because  the  thing,  in  respect  to  which  the  covenant  was  made, 
was  not  in  esse,  and  had  not,  at  the  time  of  making  the  covenant, 
become  part  of  the  land, — it  was  only  contemplated ;  although  it 
was  agreed  by  the  judges  that  because  it  was  a  thing  which  would 
directly  affect  the  demised  premises,  if  the  word  assigns  had  been 
used,  the  covenant  would  have  bound  the  assignee ;  but  it  could 
not  be  extended  to  him  without  his  being  named  in  it,  as  the 
subject  matter  of  it  did  not  relate  to  a  thing  in  existence  at  the 
time  of  the  demise.  Qrey  v.  OuMcrtson,  2  Ghitty  B.  482.  But 
this  nice  distinction,  originating  at  a  time  when  it  was  necessary 
tp  use  the  word  "  heirs,"  or  other  words  of  inheritance,  in  a  con- 
veyanoe,  in  order  to  grant  or  convey  an  estate  in  fee.  cannot  be 
now  eaid  to  exist,  as  in  Norman  v.  Wells  (supra,  p.  148,)  it  was 
determined  that  thoee  covenants  run  with  the  land,  which  are 
made  touching  or  oon^rnicg  it,  and  affect  its  value,  and  are  not 
confined  to  those  which  relate  to  some  physical  act  or,  omi&don 
upon  it.  ,    •    . 

It  is  unnecessary,  however,  to  pursue  this  subject,  as  it  will 
not  be  pretended  that  the  estoppel,  which  arises  in  this  case, 
grows  out  of  the  plaintiff's  liability  to  perform  the  covenant  of 
Baaaford.  It  is  sufficient  that  his  occupation  was  under  Bass- 
ford,  and  in  subordination  to  covenants  contained  in  a  deed  duly 
recorded  long  previous  to  his  entering  upon  the  premises.  He 
could  acquire  no  greater  rights,  in  respect  to  their  occupation, 
than  his  landlord  had  to  confer,  and  he  is  estopped,  in  an  action 
of  this  nature,  to  the  same  extent  as  Bassfbrd  would  have  been 
had  he  been  plaintiff!    The  covenant  was  one  that  runs  with  the 
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land,  and  not  only  affected  every  particle  of  it,  but  every  occu- 
pation was  subject  to  it,  even  though  the  occupant  was  under  no 
obligation  to  perform  it 

Judgment  reversed    ' 


Gsoboi  Lakbebt  v.  Josxph  Snow. 

An  order  of  arret*  must  relate  to  the  whole  cause  of  action  presented  by  the  com- 
plaint, and  not  to  only  a  part  of  it 

Where  a  complaint  alleges  a  cause  of  action  for  which  an  order  of  arrest  had  been 
previously  obtained ;  and  an  ordinary  demand  arising  on  contract,  for  which  no 
arrest  would  be  granted;  Edd^  that  by  thus  uniting  causes  of  action,  to  both  of 
which  the  order  did  not  extend,  the  right  to  the  order  of  arrest  was  waived. 

Where  two  demands,  arising  on  contract,  exist  against  a  party,  one  of  which  has 
arisen  in  a  fiduciary  capacity,  and  in  respect  to  which  his  arrest  is  desired,  that 
would  be  a  good  reason  for  bringing  separate  actions.    Per  Hilton,  J. 

Appeals  from  two  orders  made  at  special  term,  denying  ap* 
plications  to  vacate  an  order  of  arrest  The  facte  are  folly  stated 
in  the  opinion. 

B.  More,  for  the  appellant,  cited  Code,  §§  179, 181,  200,  289, 
sub.  8 ;  DPArrangois  v.  Republic  of  Mexico,  5  Duer,  641 ;  Cbrwin 
v.  Freeland,  2  Seld.  664 ;  Dan  v.  Thompson,  MSS.,  Superior  Court, 
General  T.,  1859 ;  Robinson  v.  Flint,  16  How.Pr.  R  248;  Chap- 
man v.  Forsyth,  2  How.  Pr.  R  202 ;  White  v.  Plait,  5  Denio, 
269;  Stitt  v.  King,  8  How.  Pr.  R  800;  Goodrich  v.  Dunbar,  17 
Barb.  644 ;  ffolbrook  v.  Homer,  6  How.  Pr.  R  86. 

Francis  Byrne,  for  the  respondent. 

By  the  Court,  Bkady,  J.— The  plaintiff  on  an  affidavit  alleg- 
ing that  he  had  consigned  to  the  defendant  a  quantity  of  engrav- 
ings, of  the  value  of  $896.47,  to  be  sold  by  the  latter  as  his 
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agent,  and  that  the  proceeds  of  such  sale  to  said  value  should 
be  returned  to  the  plaintiff  the  defendant  paying  the  expenses 
in  making  sales ;  that  the  defendant  had  sold  and  disposed  of 
the  goods,  and  had  refused,  after  demand,  to  pay  such  pro- 
ceeds ;  obtained  an  order  of  arrest.  The  defendant,  on  affida- 
vits prepared  by  him,  obtained  an  order  to  show  cause  why 
the  order  of  arrest  should  not  be  discharged.  The  motion  to 
discharge  was  denied,  and  the  defendant  appealed  to  the  gen- 
eral term.  Pending  that  appeal  a  copy  of  the  complaint  was 
served,  and  the  defendant,  having  obtained  leave  thereto,  again 
moved  to  discharge  the  order  of  arrest  on  the  ground  that  the 
plaintiff  had  united  in  his  complaint  the  cause  of  action  on  which 
the  order  of  arrest  was  obtained,  and  a  demand  arising  on  con- 
tract, for  which  the  defendant  could  not  be  arrested  under  the 
provisions  of  section  179  of  the  Code.  The  cause  of  action  so 
united  is  predicated  of  a  copartnership  heretofore  existing  be- 
tween plaintiff  and  defendant,  a  dissolution  thereof,  and  an  ac- 
counting, upon  which  it  appeared  that  the  defendant  was  indebted 
to  the  plaintiff  $1,050,  and  which  he  promised  to  pay.  The  sec- 
ond motion  to  discharge  the  arrest  was  denied,  and  the  defend- 
ant appealed.  Both  erases  of  action  arise  upon  contract,  and 
might  be  united,  whether  they  grew  out  of  the  same  transaction 
or  not    §  167,  sub.  2. 

The  right  to  arrest  (g  179)  i*  a  provisional  remedy,  which 
may  or  may  not  be  resorted  to,  and  which  is  granted  in  addi- 
tion to  the  right  to  recover,  by  judgment,  the  claim  asserted 
The  provisions  of  the  Code  show  clearly  that  the  order  to 
hold  to  bail  was  intended  to  be  independent  of  the  pleadings, 
and  in  some  cases  may  rest  upon  fiicts  totally  distinct  from  the 
cause  of  action ;  (Oormn  v.  Frdeland,  2  Seld.  568)  j  but  I  think 
it  equally  clear  that,  when  an  order  of  arrest  is  obtained,  it  must 
relate  to  the  whole  case  presented,  and  not  to  apart  of  it  If  the 
order  is  applied  for  in  an  action  to  recover  moneys  which  were 
received  in  a  fiduciary  capacity,  the  plaintiff  is  entitled  to  an 
order  of  arrest  on  making  proof  of  that  fact ;  but  if  the  action  be 
for  any  other  claim  in  addition  thereto,  then  there  is  no  provision 
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for  granting  an  order.  §  179.  The  order  may  be  made  where 
it  shall  appear  that  "  the  ease  is  one  of  those  mentioned  in  section 
179."  §  181.  The  defendant  may  give  bail  to  the  effect  that 
he  shall  at  all  times  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  such  as  may 
be  issued  to  enforce  the  judgment  therein.  §  187.  These  sec- 
tions do  not  contemplate  or  embrace  distinct  causes  of  action, 
for  only  one  of  which  a  defendant  can  be. arrested.  The  bail 
would  assume  the  duty  of  having  their  principal  in  readiness  as 
well  for  a  cause  of  action  for  which  he  could  not  be  arrested,  as 
for  one  for  which  he  could  be  and  was  arrested.  The  complaint 
embracing  causes  of  the  awae  claes  or  character,  the  judgment 
would  be  single,  not  double.  There  would  $ot  be  a  judgment 
for  the  amount  of  the  claim  for  which  the  arrest  was  ordered, 
and  another  for  the  claim  distinctly  averred  as  a  separate  cause 
of  action.  The  judgment  would  necessarily  be,  if  the  plaintiff 
succeeded  in  establishing  both  claims,  for  the  united  amount  of 
each. 

Having  arrived  at  this  conclusion,  there  seems  to  be  no  doubt 
that  the  order  of  &rreet  should  have  been  discharged  on  the 
second  application  therefor.  Not  upon  the  ground  that  the  order 
was  improperly  held  on  the  facts  originally  appearing,  but  upon 
the  ground  that  the  plaintiff  by  uniting  causes  of  action  to  both 
of  which  the  provisional  remedy  did  not  extend,  waived  the  order 
of  arrest  It  may  be  said  that  the  better  practice  would  be  to 
move  a  discharge  of  the  execution  if  issued  against  the  person, 
but  there  does  not  seem  to  be  any  good  reason  why  the  respon- 
sibility of  the  bail  should  be  continued  beyond  the  time  when 
the  plaintiff  has,  by  his  own  act,  absolved  than.  .  I  have  not  been 
successful  in  finding  any  case  in  which  this  question  has  been 
considered,  and  it  must  necessarily  be  decided  without  reference 
to  any  authority  other  than  a  construction  of  the  provisions  of 
the  Code  referred  to.  For  the  reasons  assigned,  I  think  the  order 
at  special  term  should  be  reversed,  with  $10  costs  of  the  appeal. 

In  reference  to  the  appeal  from  the  order  denying  the  first 
motion  to  discharge  the  order  of  arrest,  it  is  only  necessary  to 
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say  that,  the  order  having  been  in  effect  discharged  by  the  deci- 
sion of  the  second  appeal,  that  appeal  will  be  dismissed  without 
costs. 
Ordered  accordingly. 

Hilton,  J. — On  reflection,  I  am  inclined  to  the  opinion  that 
the  order  made  by  me  at  special  term  was  erroneous,  and  should 
be  reversed  for  the  reasons  assigned  by  Judge  Brady. 

When  a  party  has  two  claims  against  another,  arising  on  coo- 
tract,  and  one  of  which  has  been-  incurred,  or  has  arisen  in  a 
fiduciary  capacity,  it  would  be  a  good  reason  for  bringing  sepa- 
rate actions,  and  in  that  way  the  difficulty  which  this  case  pre- 
sents might  be  avoided. 


Hobart  Onderdonk  v.  James  Era  oxs  and  George  Kuhk. 

To  make  an  appeal  from  a  judgment  of  the  Marine  or  district  oourta  effectual  under 
section  364  of  the  Code,  aa  amended  in  1368,  toe  appellant  must  depoait  with  the 
clerk  of  this  court  the  costs  and  disbursements  embraced  in  the  judgment  appealed 
from,  together  with  $15  to  coyer  the  costs  on  the  appeal ;  or  must  give  an  under- 
taking to  pay  the  costs  awarded  in  the  court  below,  together  with  all  costs  and 
damages  which  may  be  awarded  against  him  on  the  appeal  in  this  court. 

But  the  deposit  or  undertaking  thus  required  by  section  364  does  not  operate  to 
stay  execution  on  the  judgment  appealed  from. 

If  such  a  stay  is  desired,  an  undertaking  must  be  given,  as  prescribed  by  section  356, 
to  the  effect  that  if  the  judgment  be  affirmed,  and  execution  thereon  be  returned 
unsatisfied,  in  whole  or  in  part,  the  sureties  will  pay  the  amount  unsatisfied. 

Upon  the  first  undertaking  the  liability  of  the  sureties  is  fixed  the  moment  the  judg- 
ment is  affirmed;  but  on  the  other  it  is  essential  that  an  execution  on  the  judg- 
ment shall  be  returned  unsatisfied  before  the  sureties  can  be  charged. 

On  an  affirmance,  a  judgment  to  that  effect  is  entered  in  the  appellate  court,  with 
the  costs  of  the  appeal ;  and  to  collect  such  costs,  an  execution  may  be  issued,  or 
the  undertaking  first  giren  under  aection  354  may  be  prosecuted.  If  the  proceed- 
ings on  the  judgment  appealed  from  have  been  stayed  by  an  undertaking  under 
section  356,  the  stay  ceases,  and  an  execution  may  be  issued  upon  the  judgment 
in  the  court  below. 

The  appellant,  on  an  affirmance,  entered  judgment  in  this  court  for  the  amount  re- 
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covered  in  the  ocrart  below,  together  with  the  ootte  and  disbursements  on  appeal. 
After  an  execution  thereon  was  returned  unsatisfied,  an  action  was  brought 
against  the  sureties  to  an  undertaking  given  on  the  appeal  in  the  form  prescribed 
by  section  364.  The  justice  gave  judgment  for  the  full  amount  of  the  judgment 
thus  entered ;  flcW, 

I.  That  the  judgment,  having  been  merer/  an  affirmance,  should  have  been  so  en- 
tered, with  costs  of  appeal 

1L  That  such  a  judgment  would  not  authorize  an  execution  to  issue  from  this  court 
to  collect  any  sum  but  the  costs  of  appeal. 

IIL  That  the  defendants  were  only  liable  on  their  undertaking  for  the  costs  em- 
braced in  the  judgment  appealed  from,  and  the  costs  in  this  court,  and  the  judg- 
ment of  the  justice  should  be  reduced  to  that  amount 

The  "  damages  "  mentioned  in  section  354  applies  to  those  cases  where,  on  an  appeal, 
a  recovery  is  had  by  one  party  and  costs  awarded  to  the  other,  (see  g  370),  and 
a  set-off  is  ordered  and  judgment  given  in  the  appellate  court  for  the  balance; 
such  balance,  if  against  the  appellant,  would  be  in  the  nature  of  damages  against 
him  upon  appeal 

Appeal  from  a  judgment  of  the  Fifth  District  Court  The 
action  was  upon  the  following  undertaking,  given  on  the  appeal 
therein  mentioned,  and  signed  by  the  defendants  as  sureties : 


DISTRICT  COURT  IK  THE  CITY  OF  NSW  YORK  FOB  THE  FIFTH 

DISTRICT. 


HOBABT  ONDERDONK, 

Kespondent, 
against 
William  F.  Trask, 

Appellant 


Whereas,  on  the  fourth  day  of  August  1868,  in  the  District 
Court  in  the  city  of  New  York,  for  the  fifth  district,  the  above 
named  respondent  recovered  a  judgment  against  the  above  named 
appellant  for  two  hundred  and  twenty-five  dollars  damages,  and 
costs,  five  dollars — total,  two  hundred  and  thirty  dollars ;  and 
the  above  named  appellant,  feeling  aggrieved  thereby,  intends 
to  appeal  therefrom  to  the  Court  of  Common  Pleas  for  the  city 
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and  county  of  New  York.  Now,  therefore,  we,  William  F. 
Trask,  of  No.  184  Sixth  avenue,  in  the  city  of  New  York,  and 

James  Emmons,  of  No.  268  West  83d  street,  in  the  city  of  New 
York,  and  George  Kuhn,  of  No.  273  Bowery,  in  the  city  of 
New  York,  do  hereby,  pursuant  to  the  statute  in  such  case  made 
and  provided,  undertake  that  the  said  appellant  will  pay  all 
costs,  disbursements  and  extra  costs  awarded  against  him  in  the 
court  below,  if  such  judgment  shall  be  affirmed  by  the  appellate 
court  on  such  appeal,  together  with  all  oosts  and  damages  which 
may  be  awarded  against  him  thereon.  Wx.  F.  Trask, 

James  Emmons, 
Dated  August  4,  1858.  George  Kuhn. 

The  plaintiff  at  the  trial,  after  producing  this  undertaking  as 
the  ground  for  his  action,  read  in  evidence  a  judgment  record  of 
this  court  upon  the  appeal  referred  to,  and  which,  after  reciting 
the  affirmance,  awarded  judgment  for  the  appellant  for  $245.16, 
being  the  amount  of  the  judgment  appealed  from,  with  the  costs 
upon  the  appeal  added.  Thereupon  the  justice  gave  judgment 
in  fiwor  of  the  plaintiff  for  the  $245.16,  with  $12  costs.  The 
defendants  appealed. 

Tliomas  W.  Smith,  for  the  appellants. 

Samuel  Jones,  for  the  respondent 

By  the  Court,  Daly,  First  Judge. — This  judgment  is  erroneous. 
Before  the  amendment  of  1858,  no  undertaking  was  necessary 
upon  an  appeal,  unless  the  appellant  desired  a  stay  of  execution; 
nor  would  an  appeal  stay  execution  unless  an  undertaking  was 
given  pursuant  to  §  866.  Conway  v.  HiichenM^  9  Barb.  378.  By 
the  amendment  of  1858,  it  was  declared  that  an  appeal  should 
be  ineffectual  unless  the  appellant  deposited  with  the  clerk  of 
this  court  the  costs,  disbursements  and  extra  costs  embraced  in 
the  judgment  appealed  from,  together  with  $15  to  meet  any  costs 
that  might  be  awarded  against  him  in  this  court  upon  the  appeal, 
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or,  if  such  deposit  was  not  made,  unless  he  should  execute  an  un- 
dertaking to  the  effeot  that  he  would,  in  the  even*  of  the  affirm- 
ance  of  the  judgment  by  this  court*  pay  all  rots*  disbursements 
and  extra  cost*  that  had  been  awarded  against  him  in  the  court 
below,  together  with  all  eosts  and  damages  that  might  be  awarded 
against  him  upon  the  appeal  in  this  court 

The  object  of  this  provision  is  very  plain*  Before  its  enact* 
merit  the  prevailing  patty  in  the  court  below  hod  no  security  for 
the  costs  incurred  by  the  appeal,  but  was  left  to  collect  them  by 
an  execution  issued  upon  the  judgment  of  affirmaaoe  in  this 
court  If  an  undertaking  was  given  to  ftfej- execution,  that  un- 
dertaking covered  them,  as  the  sureties  undertook  to  pay  any 
amount  remaining  unsatisfied  upon  the  return  Of  an  execution 
issued  upon  a  judgment  rendered  against  the  appellant ;  but  un- 
less there  was  such  an  undertaking,  they  were  not  secured  to  the 
party  who  bad  recovered  the  judgment  in  the  court  below.  He 
might  go  on  and  collect  the  judgment  in  the  court  below,  and  if 
it  was  afterwards  reversed,  the  appellate  ooArt  would  order  him 
to  restore  what  he  had  collected,  with  interest  from  the  time  of 
payment  or  collection.  This  provision  for  am  undertaking,  or  a 
deposit,  to  render  the  appeal  in  any  case  effectual,  is  a  security 
not  only  for  the  ooete  upon  the  appeal,  but  also  for  oasts  and  dis- 
bursements incurred  in  obtaining  the  judgment  in  the  court  be- 
low. It  does  not  operate  as  a  stay  of  execution,  for  the  365th 
and  850th  sections  were  left  unchanged  when  this  amendment 
was  made,  and  they  declare  that  if  the  appellant  deftfre  a  stay  of 
execution  he  shaft  give  the  undertaking  provided  for  in  the  856th 
section. 

It  is  fair  to  assume,  that  if  it  was  the  intention  of  the  legisla 
ture  that  the  new  undertaking  should  be  a  substitute  for  the 
former  one,  and  should  operate  as  a  stay  of  proceedings,  that 
they  would  have  repealed  the  two  sections  referred  to ;  but  as 
they  suffered  them  to  remain,  we  must  take  the  three  sections 
together,  and,  taking  them  together,  it  is  observable  that  the  two 
undertakings  differ.  In  the  new  one  the  liability  of  the  sureties 
is  fixed  for  the  costs,  disbursements,  and  extra  costs  in  the  court 
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below,  and  the  costs  and  damages  are  awarded  against  the  ap- 
pellant, upon  the  appeal,  the  moment  the  judgment  is  affirmed 
In  the  other,  or  former  undertaking,  the  sureties  are  not  liable 
unless  an  execution  upon  a  judgment  rendered  against  the  ap- 
pellant is  returned  unsatisfied,  when  they  are  liable  for  the 
amount  which  may  remain  unsatisfied.  In  the  one  case  the  re- 
turn of  an  execution  is  essential  before  they  can  be  charged.  In 
the  other,  their  undertaking  or  promise  is  qualified  by  no  such 
condition. 

As  there  is  this  difference,  then,  and  as  section  366  is  impera- 
tive that  the  undertaking  provided  for  in  section  866  must  be 
given  to  stay  execution,  it  seems  to  follow  that  the  new  under- 
taking provided  for  in  the  amendment  of  section  864  was  de- 
signed to  be  a  distinct  and  different  undertaking,  and  not  in- 
tended as  a  substitute  for  the  other.  As  the  new  undertaking 
must  be  given  to  render  the  appeal  effectual  in  any  case,  and 
the  other  if  the  appellant  wishes  to  stay  the  execution,  it  is  nec- 
essary to  ascertain  the  exact  extent  and  scope  of  the  two  instru- 
ments. 

As  respects  the  former  one  there  is  no  difficulty,  as  it  covers 
any  amount  which  may  remain  unsatisfied  after  the  return  of  an 
execution  upon  a  judgment  rendered  against  the  appellant.  As 
it  stays  the  issuing  of  an  execution  upon  the  judgment  below,  or 
all  further  proceedings  if  one  has  been  issued,  thus  preventing  a 
return  until  the  judgment  of  the  appellate  court  has  been  given, 
(Smith  v.  Allen,  2  £.  D.  Smith,  269),  it  embraces  whatever  is  in- 
cluded in  the  judgment  below,  or  which  may  remain  due  after 
the  return  of  the  execution  which  has  been  issued  upon  it  The 
new  undertaking,  however,  extends  only  to  the  costs,  disburse- 
ments and  extra  costs,  which  form  a  part  of  the  judgment  of  the 
court  below,. and  the  costs  and  damages  awarded  against  the 
appellant  upon  the  affirmance  of  the  judgment  by  this  court 
If  the  judgment  is  affirmed,  costs  are  and  must  be  awarded 
to  the  respondent,  (Logut  v.  GiUick,  1  E.  D.  Smith,  898) ;  and 
they  are  collectable  by  an  execution  issued  upon  the  judgment 
of  the  appellate  court,  or  may  now  be  obtained  by  an  action 
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npon  the  new  undertaking,  which  the  appellant  is  in  every  ease 
required  to  give. 

If  no  undertaking  has  been  given  to  stay  execution  under 
sections  865  and  856,  the  respondent  prooeeds  and  enforces  his 
judgment  by  execution  in  the  court  below ;  and  if  one  has  been 
given,  the  stay  is  at  an  end  upon  the  affirmanoe  of  the  judgment 
by  this  court,  and  he  is  then  at  liberty  to  prooeed  with  his  exe- 
cution in  the  court  below,  and  enforce  that  judgment  The  costs 
awarded  to  him  upon  the  appeal  he  obtains  by  an  execution  in 
this  court,  or  by  an  action  against  the  sureties  who  have  become 
bound  for  their  payment.  But  this  new  Undertaking  embraces 
also  damages  which  may  be  awarded  against  the  appellant  upon 
the  affirmanoe  of  tbe  judgment,  and  it  appears,  in  this  case,  that 
the  judgment  entered  in  this  court,  upon  the  affirmanoe  of  the 
judgment  of  the  court  below,  after  reciting  that  the  respondent 
recovered  judgment  in  the  court  below  for  $230  damages,  and 
costs,  and  that  the  judgment  so  recovered  was  duly  affirmed  by 
this  court  at  general  term — then  declares  that  it  is  adjudged  that 
the  appellant  do  recover  $230,  the  amount  of  said  judgment, 
together  with  fifteen  dollars  and  sixteen  cents  for  the  costs 
and  disbursements  upon  the  appeal,  amounting  in  die  whole  to 
$245.16. 

It  is  insisted  that  there  is  an  award  of  $280  damages  against 
the  appellant  upon  the  affirmanoe  of  the  judgment,  which  is  em- 
braced in  the  undertaking  given  by  the  defendants  under  section 
854.  I  do  not  so  regard  it  This  is  simply  a  judgment  of 
affirmanoe.  It  appears  that  the  general  term  merely  affirmed 
the  judgment  of  the  court  below,  which  would  not  authorize  an 
execution  to  be  issued  in  this  court  upon  the  judgment  to  enforce 
the  payment  of  any  sum  but  the  $15.16  costs  and  disbursements 
upon  the  appeal.  For  all  that  appears  in  this  ease,  the  judgment 
below  may  have  been  paid  and  satisfied  before  it  was  affirmed. 

But  we  are  asked  what  is  meant  in  this  new  undertaking  by 
damages  which  may  be  awarded  against  the  appellant  upon  the 
affirmance  of  the  judgment ;  the  answer  to  which  is,  that  there 
may  be  cases  in  which  it  is  necessary,  and  in  which  this  court 
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is  empowered,  to  render  judgment  against  the  appellant,  to  be 
enforced  as  a  judgment  of  this  court,  for  a  sum  beyond  the  cost 
of  the  appeal ;  as  for  instance,  under  section  870,  where,  if  a  re- 
covery be  had  by  one  party,  and  costs  be  awarded  to  the  other, 
we  are  required,  as  the  appellate  court,  to  set  off  the  one  against 
the  other,  and  render  judgment  for  the  balance,  which  would 
necessarily  be  enforced  as  a  judgment  of  this  court,  and  if  the 
balance  was  against  the  appellant,  it  would,  in  the  language  of 
this  new  undertaking,  be  an  awarding  of  damages  against  him 
upon  the  appeal.  All  that  the  plaintiff  could  recover  in  this 
action  was  $20.16.  That  is,  $5  for  the  costs,  disbursements  and 
extra  costs  included  in  Ike  judgment  below,  and  $15.16  costs  of 
the  appeal.  For  thfct  amount  the  judgment  should  be  affirmed, 
and  reversed  as  to  the  residue. 
Judgment  aeoordingly. 


Charmb.  J.  Magmkau)  v.  Cobnwus  E.  Qashboh  and 
Charles  Morgan. 

Although  it  Ja  usual  to  allow  a  ooHunJaaoa  to  examine  foreign  witnesses  as  a  mat- 
ter of  course,  where  so  stay  te  desired,  yet,  upon  settling  the  interrogatories,  it  is 
the  duty  of  the  judge,  if  required,  to  allow  only  such  as  relate  to  the  issues  to  be 
tried  in  the  action. 

The  settlement  of  interrogatories  to  equivalent  to  patstag  upon  questions  propounded 
to  a  witness  when  caQed  to  testier  •*  the  trial. 

In  an  action  to  recover  for  services  rendered  in  the  employment  of  the  defendants, 
it  was  conceded  that  certain  interrogatories  proposed  on  their  part  to  foreign  wit- 
nesses, were  for  the  purpose  of  showing  that  the  plaintiff,  many  years  previous  to 
lik  employment,  btd  keen  gutty  of  apeoffio  aots  of  has  conduct  which  were  crim- 
inal, or  morally  wrong.  iW<4  that  the  attowane*  of  swm  fcntarsgntories  was 
properly  refused  by  the  judge. 

The  character  or  credibility  of  a  witness  cannot  be  impeached  by  showing  particu- 
lar acts  of  immorality  or  bad  conduct 

Appeal  from  an  order  made  by  a  judge  at  chambers,  and 
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entered,  refitting  to  settle  and  allow  certain  interrogatories  pro- 
posed to  be  attached  by  the  defendants  to  a  commission,  to  be 
issued  for  the  examination,  on  their  behalf,  of  foreign  witnesses. 
The  action  was  brought  to  recover  the  value  of  certain  services 
rendered  to  the  defendants  by  the  plaintiff,  while  in  their  era- 
ploy  men  tat  Nicaragua  and  elsewhere,  between  September,  1855,* 
and  January,  1858.  The  defence  set  up  was,  that  the  defend- 
ants had  paid  the  plaintiff  in  foil  for  the  services  so  rendered. 
On  the  application  of  the  defendants  a  commission  had  been 
allowed  to  issue,  to  examine  certain  witnesses  in  Canada ;  but  the 
allowance  was  unaccompanied  by  any  stay  of  proceedings.  On 
the  presentation  for  settlement,  to  the  judge  at  chambers,  of  the 
interrogatories  on  the  part  of  the  defendants  proposed  to  be  at- 
tached to  the  commission,  it  was  insisted,  on  behalf  of  the  plain- 
tiff, that  the  subjects  inquired  of  in  no  way  related  to  the  issues 
to  be  tried  in  the  action ;  and  thereupon  the  oounsel  for  the  de- 
fendants conceded  that  the  object  of  the  interrogatories  was  to 
inquire  respecting  certain  alleged  acts  of  bad  conduct  of  the 
plaintiff  while  in  Canada,  many  years  previous  to  his  employ- 
ment, and  which  were  criminal,  or  were  morally  wrong.  The 
right  to  put  these  questions  was  placed  upon  .the  ground  that 
their  answers  would  have  the  effect  of  impeaching  the  character 
or  credibility  of  the  plaintiff,  in  case  he  should  offer  himself  as 
a  witness  at  the  trial  in  his  own  behal£  The  allowance  was  re- 
fused for  the  following  reasons: 

Hilton,  J. — Although  it  is  usual  to  grant  an  order  for  a  com- 
mission upon  the  application  of  either  party,  where  no  stay  is 
desired,  almost  as  a  matter  of  course,  yet,  upon  the  settlement  of 
the  interrogatories,  the  judge,  if  required,  should  look  into  the 
questions  propounded,  to  sec  if  they  relate  to  the  matters  at  issue, 
and  to  be  tried  in  the  action.  And  it  is  not  necessary,  upon  such 
occasions,  to  show  with  absolute  certainty  that  the  subjects  in- 
quired of  will  be  material  at  the  trial ;  it  will  be  sufficient  if  a 
reasonable  ground  exists  for  supposing  that  such  will  be  the  case. 
2  R  S.  394,  §§  11,  14,  15. 


512  COURT  OF  COMMON  PLEAS. 

Kaodonald  r.  Chtfritcm. 

la  the  present  case  no  difference  exists  in  respect  to  the  object 
of  the  inquiry,  or  the  facts  proposed  to  be  proven  by  the  wit- 
nesses to  be  examined  under  the  interrogatories  now  presented 
to  me  by  the  defendants  for  settlement.  The  oonceded  object  is 
to  show  that,  several  years  prior  to  the  commencement  of  this 
•suit,  the  plaintiff  was  guilty  of  certain  acts  of  bad  conduct  which 
were  criminally  or  morally  wrong;  and  it  is  supposed  that  the 
effect  of  such  evidence  will  be  to  impeach  the  credibility  and 
character  of  the  plaintiff,  should  he  offer  himself  as  a  witness  upon 
the  trial. 

The  pleadings  show  that  this  action  is  brought  to  recover  the 
value  of  certain  services  alleged  to  have  been  performed  by  the 
plaintiff  at  the  request  of  the  defendants,  and  there  seems  to  b< 
no  possible  aspect  of  the  case  in  which  the  testimony  sought  t) 
be  taken  by  this  commission  would  be  admissible;  and  as  tht 
settlement  of  interrogatories  appears  to  be  equivalent  to  passing 
upon  questions  propounded  to  a  witness  when  called  upon  t » 
testify  at  the  trial,  I  must,  for  the  reasons  stated,  decline  to  permit 
the  questions  to  be  put,  and  refuse  to  settle  or  allow  the  inter- 
rogatories presented.  Buller's  Nisi  Prius,  296 ;  Peake's  Ev.  140 ; 
1  Greenleaf  s  Ev.  §§  461,  462 ;  4  Phillipps'  Ev.  (C.  &  H.  Notes, 
864)  717 ;  Jackson  v.  Lewis,  13  John.  504 ;  Southard  v.  Rexford, 
6  Cowen,  255 ;  Corning  v.  Cbrning,  2  Selden,  97,  1 04 ;  Newton 
v.  Harris,  id.  845 ;  CommonxoeaUh  v.  Moore,  8  Pick.  194. 

The  application  to  settle  defendants1  interrogatories  denied. 

The  defendants  appealed  from  the  order. 

Israel  T.  Williams,  for  the  appellants. 

I.  The  statute  gives  the  right — the  absolute  right — to  take  the 
testimony  of  any  witness  in  a  cause  pending  in  this  court,  upon 
its  appearing  by  affidavit  that  the  witness  does  not  reside  in  the 
state,  and  that  the  party  is  advised  by  his  counsel  that  such  wit- 
ness is  material,  and  that  he  believes  the  same.  See  2  R  S.  (8d 
ed.)  p.  490,  §  12. 

II.  Section  15  provides  that  the  interrogatories  shall  be  settled 
bv  a  judge,  &c. 
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UL  Section  16  provides  that  either  party  may  be  allowed  to 
insert  "  any  question  pertinent  to  the  cause."  1.  The  object  of 
the  testimony,  as  it  is  claimed  by  the  plaintiff  is  to  prove  the 
plaintiffs  bad  character.  This  is  competent,  and  "  pertinent  to 
the  cause,"  for  the  following  reasons :  a.  The  plaintiff  may  be  a 
witness,  and  it  is  proper  in  this  case  by  way  of  affecting  his  cred- 
ibility, or  rendering  him  incompetent;  6.  He  claims  upon  a 
quantum  meruit  for  services  rendered  in  a  fiduciary  capacity,  &c., 
in  which  the  value  of  the  services  would  depend  very  much  upon 
his  reliability,  character,  and  well  established  integrity. 

John  T.  Doyle,  for  the  respondent. 

I.  The  only  conceivable  ground  on  which  the  plaintiffs  char- 
acter could  be  material,  would  be  to  impeach  him  in  case  he  offered 
himself  as  a  witness.  Now,  to  impeach  the  credit  and  character  of 
a  witness,  witnesses  can  only  be  examined  as  to  his  general  char- 
acter, and  not  as  to  particular  facts,  or  his  specific  acts ;  and  the 
reason  given  is,  that  every  man  may  be  supposed  capable  of  sup- 
porting his  general  character,  but  it  is  not  likely  he  should  be 
prepared  to  answer  as  to  particular  facts  without  notice,  and 
unless  his  general  character  and  behavior  are  in  issue  he  has  no 
notice.  This  principle,  in  substance,  has  been  established  by 
many  cases  of  great  authority,  and  is  laid  down  in  all  the  elemen 
tary  books  on  evidence  without  an  exception.  1  Greenleaf  s  Ev 
§§  461,  462 ;  2  Phillipps'  Ev.  481 ;  Peake's  Ev.  140 ;  Buller's 
Nisi  Prius,  296. 

IL  The  same  principle  has  also  been  held  by  many  decisions 
in  this  state,  among  which  are  doming  v.  Corning,  2  Seld.  104 ;. 
Jackson  v.  Lewis,  18  Johnson,  504 ;  Southard  v.  Bexford,  6  Cow. 
255 ;  Newton  v.  Harris,  2  Seld.  845. 

III.  If  the  plaintiff  should  be  produced  as  a  witness  on  his 
own  behalf,  it  would  be  undoubtedly  competent,  on  cross-exam- 
ination, to  ask  him  whether  he  did  or  did  not  do  or  say  any 
particular  thing,  but,  the  matter  so  interrogated  to  being  collate- 
ral, the  party  interrogating  is  bound  by  the  answer,  and  cannot 
contradict  it.     "  The  answer  of  a  witness  as  to  whether  he  has 
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or  has  not  been  guilty  of  some  particular  offence,  must  be  taken, 
and  the  party  against  whom  he  has  been  called  will  not  be 
allowed  to  prove  the  truth  of  the  charge."  Vide  2  Phillipps' 
Ev.  (Cowen  &  Hill's  Notes,  part  2,  note  886)  481 ;  People  v. 
Rector,  19  Wend.  669. 

IV.  It  was  suggested,  by  defendant's  counsel,  that  to  prove 
the  plaintiff  guilty  of  a  felony  ten  years  ago,  would  impair  the 
value  of  his  services  in  a  position  of  confidence  such  *s  he  filled. 
It  is  difficult  to  see  how.  The  question  here,  is  simply  whether 
he  rendered  the  services,  acted  faithfully  in  his  employment,  and 
what  were  his  services  worth.  An  inquiry  into  his  conduct  ten 
years  ago  is  no  more  pertinent  to  this,  than  one  as  to  his  behavior 
whilst  a  boy  at  school 

Per  Curiam. — For  the  reasons  assigned  by  Judge  Hilton,  the 
order  appealed  from  should  be  affirmed,  with  $10  costs,  to  abide 
event 

Ordered  accordingly. 


James  Nkary  v.  Homer  BosrwifK. 

The  damage*  reoorerable  in  an  action  for  a  breach  of  covenant,  must  not  only  be 
aTerred  in  the  complaint,  but  moat  be  shown  with  reasonable  certainty  at  the 
trial,  and  not  left  to  speculation  and  conjecture. 

N.  claimed  damages  of  B.,  and  threatened  a  suit  for  an  alleged  breach  of  covenant 
The  claim  being  disputed  in  good  faith  by  B.,  they  met,  and  after  considering  the 
subject,  B.  paid  $30,  which  N.  accepted,  saying  that  all  his  claim  wms  settled, 
and  he  would  not  sue:  Bdd,  a  binding  accord  and  satisfaction. 

Appeal  from  a  judgment  of  the  Second  District  Court  in 
favor  of  the  plaintiff  The  facts  are  very  fully  stated  in  the 
•opinion. 

John  B.  Scoles,  for  the  appellant. 

John  B.  Holmes,  for  the  respondent 
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By  the  Court,  Hilton,  J. — The  plaintiff  complained  before 
the  justice  for  a  breach,  by  the  defendant,  of  a  covenant  con- 
tained in  his  lease  to  the  plaintiff  of  the  upper  part  of  the  build- 
ing and  premises  No.  502  Broadway.  In  the  language  of  the 
complaint,  the  breach  consisted  in  "  not  studding  and  boarding 
up  the  premises;  also  in  bad  studding  and  improperly  encroach- 
ing upon  the  plaintiff's  premises  in  its  putting  up,  and  in  not 
taking  it  away  at  the  proper  time."  The  answer  was  general  de- 
nial, and  accord  and  satisfaction.  The  justice  gave  judgment  for 
the  plaintiff  for  $150  damages,  and  the  defendant  appeals ;  the 
principal  grounds  relied  on  being,  that  no  cause  of  action  was 
shown,  and  also  that  it  was  proven,  that  before  the  action  was 
brought  the  plaintiff  received  of  the  defendant  $20,  in  full  satis- 
faction of  his  present  demands. 

It  appeared  that  the  defendant  leased  to  the  plaintiff  for  one 
year,  from  May  1st,  1858,  the  upper  part  of  house  No.  502 
Broadway,  with  the  kitchen  and  a  privilege  in  the  yard.  In  the 
written  agreement,  it  was  recited  that  the  defendant  intended  to 
take  down  the  south  wall  of  the  house,  for  the  purpose  of  erect- 
ing a  party  wall,  and  the  plaintiff  agreed  to  give  free  access,  at 
all  times,  to  the  persons  engaged  in  such  work,  and  to  permit 
them  to  do  everything  necessary  and  proper  for  its  execution 
and  completion.  Also,  that  he  would  not  make  any  claim  for 
any  loss,  injury  or  damage  sustained  by  him  in  consequence  of 
such  work  or  the  manner  in  which  it  might  be  conducted  ?  and 
the  plaintiff  was  not  to  do  any  repairs,  of  any  kind,  in  or  upon 
the  premises,  either  before  or  after  the  completion  of  the  work. 
After  this  lease  and  agreement  was  prepared  and  ready  for  exe- 
cution, as  it  would  seem  from  an  inspection  of  it,  there  was  added 
to  it  a  fire  clause,  and  also  an  agreement,  by  the  plaintu%  to  put 
up  studding  and  boarding  to  inclose  the  premises,  and  to  take 
the  same  away  afber  the  completion  of  the  wall ;  and  for  a  breach* 
of  this  covenant  the  present  action  was  brought  The  evidence 
on  the  part  of  the  plaintiff,  at  the  trial,  tended  to  show  that  the 
studding  and  boarding  up  unnecessarily  encroached  upon  his  stair- 
way, by  which  access  to  the  second  story  was  had  from  the  street 
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door.  That  it  did  not  extend  to  or  include  the  whole  of  the 
kitchen,  or  to  any  part  of  an  addition,  one  story  in  heightfa,  which 
existed  at  the  end  of  the  first  story  hall,  and  was  formed  by  in- 
olosiug  the  back  stoop,  through  which  access  was  generally  had 
to  the  yard,  although  it  could  be  and  was  likewise  reached 
by  a  stairway  from  the  roof  of  this  addition.  One  of  the 
witnesses  testified  that  the  stairway  was,  by  the  encroachment, 
made  so  narrow,  that  three  or  four  times  he  heard  both  ladies 
and  gentlemen  refiise  to  go  up ;  the  difficulty  being,  in  the  lan- 
guage of  the  witness,  that  in  going  up  "  a  lady  would  have  to 
raise  her  dress  and  squeeze."  On  his  cross-examination,  how- 
ever, it  appeared  that  although  he  worked  for  the  plaintiff,  he 
knew  of  no  customers  thus  refusing ;  that  he  could  not  name  the 
parties  he  saw  refuse,  nor  did  he  know  their  business. 

It  was  also  shown,  that  the  plaintiff  put  up  a  stairway  two  or 
three  days  after  the  studding  was  up,  and  thereafter  there  was 
free  ingress.  The  cost  of  this  stairway  was  $80,  or  thereabouts. 
The  addition  or  extension  on  the  first  floor  was  proven  by  the 
plaintiff  as  being  worth,  to  rent,  from  $175  to  $200  per  annum, 
until  after  the  wall  was  taken  down,  and  by  reason  of  which  it 
was  rendered  valueless.  The  business  carried  on  by  the  plain- 
tiff on  the  premises  was  the  manufacture  of  potichomanie,  dia- 
phan£,  and  Jouven's  glove  cleaner.  Its  extent,  or  in  what  man- 
ner it  was  affected,  if  at  all,  by  the  injuries  complained  o£  was 
not  made  to  appear;  nor  was  it  shown  in  what  degree,  or  to 
what  extent,  if  any,  the  premises  were  rendered  less  valuable  or 
useful  to  the  plaintiff  by  reason  of  the  alleged  breach  of  the 
agreement  by  the  defendant,  in  respect  to  the  studding  and 
boarding.  During  the  progress  of 'the  work,  access  could  at  all 
times  be  had  to  the  yard,  although  it  was  considered  dangerous 
and  unpleasant  on  account  of  the  caving  in  of  the  earth,  yet  no 
accident  ever  happened,  nor  was  any  special  injury  shown  to 
have  resulted  from  this  inconvenience  or  fear  of  danger. 

When  the  troubles  and  injuries  complained  of  by  the  plaintiff 
would  seem  to  have  reached  their  highest  point,  and  in  the 
month  of  July,  the  defendant  called  on  him,  and  he  demanded 
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damages  for  his  injuries  at  that  time,  stating  what  they  were,  and 
in  what  they  consisted.  He  then  agreed  to  take  $20  for  his  de- 
mands, and  the  defendant  paid  it,  the  plaintiff  saying  that  he 
took  it  to  save  trouble.  Upon  this  point  the  plaintiff  further 
testified,  that  he  accepted  this  $20  as  a  compromise  only,  for  his 
loss  of  rent  of  the  addition  up  to  that  time ;  but  the  subsequent 
testimony  on  the  part  of  the  defendant,  and  which  the  plaintiff 
did  not  deny,  was  that  the  defendant  declined  to  pay  anything 
whatever,  claiming  that  the  agreement  permitted  what  was  done, 
and  that  the  plaintiff  had  no  right  under  it  to  the  addition  or  ex- 
tension. The  plaintiff  threatened  a  lawsuit,  and  was  told  to  sue 
away ;  and  the  defendant  arose  to  go.  The  plaintiff  then  said 
he  would  take  $20  and  settle  it,  and  the  defendant  paid  it  to 
prevent  a  lawsuit.  The  plaintiff  had  previously  stated  all  he 
complained  ot,  and  which  was  of  the  hole  in  the  cellar,  the  tim- 
bers under  the  building,  and  the  addition.  On  receiving  the  $20 
he  pledged  his  honor  that  all  his  claim  was  settled,  and  he  would 
not  sue. 

The  outline  of  the  case  here  given  is  from  the  plaintiffs  evi- 
dence, except  as  to  the  defence  of  accord  and  satisfaction ;  and 
that  is  taken  from  the  whole  case.  Upon  such  testimony,  I  am 
at  a  loss  to  discover  upon  what  ground  the  justice  arrived  at  his 
conclusion  that  the  plaintiff  was  entitled  to  the  damages  he 
awarded.  The  action  was  upon  an  alleged  breach  of  covenant, 
and  in  such  cases  it  is  well  established  that  the  damages  to  be  re- 
covered must  not  only  be  averred,  but  must  be  shown  with  reason- 
able certainty,  and  not  left  to  speculation  and  conjecture.  1  Chit 
Pleadings,  886 ;  Squier  v.  Gould,  14  Wend.  159,  and  cases  cited  ; 
Bogart  v.  Buek/iatier,  2  Barb.  S.  C.  R  625 ;  Fox  v.  Decker,  3  E. 
D.  Smith,  154 ;  Giles  v.  O'Tooh,  4  Barb.  S.  0.  R.  264;  Vander- 
slice  v.  Newton,  4  Comst.  132  ;  Griffin  v.  CWtw,  16  N.  Y.  Bep. 
489 ;  Sedgwick  on  Damages,  575,  576. 

Here  the  omission  of  the  averment  of  any  damage  whatever 
in  the  complaint  cannot  be  now  considered,  as  the  defendant 
waived  all  objection  to  such  omission  by  answering  and  going  to 
trial  upon  it.    But  this  waiver  was  not  an  admission  that  the 
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plaintiff  had  sustained  actual  damage,  and  it  was  still  necessary 
for  him  to  prove  the  special  injuries  caused  by  the  breach 
alleged,  and  the  damages  which  were  the  immediate  consequence 
of  such  injuries.  The  proof  in  respect  to  the  addition  was 
entirely  immaterial,  and  could  form  no  ground  of  recovery.  The 
premises  rented  were  the  upper  part  of  the  building,  with  a 
kitchen  in  the  basement  story  and  access  to  the  yard.  The 
addition  was  an  inclosed  back  stoop  on  the  first  floor ;  and  under 
the  agreement  the  plaintiff  acquired  no  right  to  it  beyond  that 
of  a  right  of  passage  through  it  so  far  as  was  necessary  to  enable 
him  to  enjoy  his  yard  privilege.  He  had  no  right  to  perma- 
nently occupy  it  or  rent  it,  and  the  proof  upon  that  point  was 
not  only  inadmissible,  but  immaterial  when  admitted. 

It  would  seem,  from  some  of  the  evidence  introduced  without 
objection,  that  the  plaintiff  claimed,  as  damage,  loss  of  customers 
and  injury  to  his  business.  But,  as  I  before  said,  no  proof  was 
given  from  which  any  such  damage  could  be  determined.  He 
could  not  recover  for  an  interruption  of  his  business  unless  he 
proved  it  to  have  been  interrupted,  nor  for  any  loss,  without 
evidence  showing  the  nature  and  extent  of  such  loss.  And,  in 
any  event,  he  would  be  limited  in  his  recovery  to  the  actual  loss 
and  injury  proven.  Walter  v.  Post,  6  Duer,  363.  He  chose  to 
hire  the  premises  with  a  full  knowledge  of  the  defendant's  inten- 
tion to  build  the  wall,  and  while  it  was  in  progress  he  remained 
in  the  absolute  possession,  notwithstanding,  as  he  now  claims, 
the  defendant  failed  to  perform  his  covenant  in  respect  to  the 
studding  and  boarding ;  and  in  such  a  case  I  think  the  extent  to 
which  he  might  recover,  conceding  that  the  defendant  neglected 
to  do  as  he  contracted,  would  be  the  difference  in  value  to  the 
plaintiff  between  the  premises  in  the  state  they  actually  were  in, 
and  the  condition  in  which  they  would  have  been  had  the  stud- 
ding and  boarding  been  put  up  in  the  manner  agreed  upon. 
Griffin  v.  Colver,  {supra). 

But  he  was  not  entitled  to  make  repairs  under  the  agreement, 
tand  charge  the  expense  to  the  defendant.  This  was  expressly 
stipulated  against  by  the  clause  which  provided  that  the  defend- 
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ant  was  not  to  make  any  repairs,  either  before  or  after  the  work 
was  completed. 

In  addition,  however,  to  the  views  I  have  here  presented,  I 
am  of  opinion  that  the  plaintiff  was  not,  under  the  special  agree- 
ment he  entered  into  respecting  the  occupation  of  the  premises, 
entitled  to  recover  at  all.  He  expressly  agreed  not  to  make  any 
claim  for  loss,  injury  or  damage  sustained  by  him  in  consequence 
of  such  work  or  the  manner  in  which  it  might  be  conducted ; 
and  whether  the  work,  which  included  the  building  of  the  wall, 
the  studding  and  boarding,  and  all  other  matters  in  any  way  con- 
nected with  or  consequent  upon  the  wall  being  erected,  was 
properly  or  improperly  done,  he  agreed  to  make  no  claim  for 
any  damage  which  he  might  sustain  by  reason  of  it 

There  is,  however,  still  another  and  equally  fatal  objection  to 
the  plaintiff's  recovery,  in  the  defence  of  accord  and  satisfaction. 

The  clear  weight  of  the  evidence  on  this  point  being  as  I  have 
stated,  I  do  not  understand  why  it  was  ignored  by  the  justice. 
The  parties  were  shown  to  have  met  respecting  the  subject  mat- 
ter and  injuries  complained  of  in  this  action.  There  can  be  no 
doubt  that  the  defendant  disputed  the  claim  in  good  faith,  (Pal- 
Tnersixm  v.  Huxford,  4  Denio,  166),  and  after  the  parties  had  con- 
sidered the  matter  in  dispute,  the  defendant  paid,  and  the  plain 
tiff  accepted  the  $20,  saying  that  all  his  claim  was  then  settled. 

In  no  view  that  I  have  been  able  to  take  of  this  case  can  the 
j  udgment  of  the  justice  be  sustained. 

Judgment  reversed. 


BOMAINE  v.  ElNSHIMSB. 

This  court  has  not  jurisdiction  to  review,  upon  appeal,  the  determination  of  a  justice 
of  a  district  court  in  a  summary  proceeding,  by  a  landlord  against  a  tenant!  to 
recover  the  possession  of  land. 

It  seems,  that  the  only  method  of  reviewing  those  proceedings  is  by  a  writ  of  certio- 
rari from  the  Supreme  Court. 
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The  doctrine  of  start  decisis  has  no  applicability  to  a  prior  decision  upon  a  question 
of  jurisdiction,  where  it  plainly  appears  that  the  decision  was  founded  upon  a 
mistaken  reading  of  a  statute. 

The  case  of  Davis  v.  Hudson  (5  Abbott  P.  R.  63)  disapproved. 

At  Special  TERtf,  April  20,  1858. 

Motion  to  dismiss  an  appeal  taken  on  behalf  of  Kinshimer,  a 
tenant,  to  the  general  term  of  this  court,  from  a  determination 
made  by  a  justice  of  a  district  court,  in  a  summary  proceeding 
by  Romaine,  as  landlord,  to  recover  the  possession  of  certain 
premises  in  the  occupation  of  Kinshimer. 

M,  L.  Lanman,  for  the  motion. 
0.  Bainhridge  Smith,  opposed. 

Hilton,  J. — Under  the  provisions  of  the  Revised  Statutes* 
(2  R.  S.,  art  2,  title  10,  ch.  8,  part  3,  p.  512),  proceedings  were 
instituted  by  Romaine,  as  landlord,  before  a  justice  of  one  of  the 
justices'  courts  in  this  city,  to  remove  Kinshimer,  as  tenant  of 
certain  premises  in  Fourth  avenue,  A  summons  having  been 
issued,  the  tenant  filed  an  affidavit  with  the  justice  denying  the 
facts  alleged  in  the  affidavit  of  the  landlord,  upon  which  the  pro- 
ceedings were  based,  and  the  matters  thus  controverted  were 
tried  before  a  jury.  A  verdict  and  judgment  having  been  ren- 
dered in  favor  of  the  landlord,  the  tenant  appealed  therefrom  to 
this  court.  An  application  is  now  made,  on  behalf  of  the  land- 
lord, to  dismiss  the  appeal  thus  taken,  upon  the  ground  that  it  is 
unauthorized  by  law,  and  that  this  court  has  no  power  to  review 
proceedings  of  this  nature. 

In  Davis  v.  Hudson,  (5  Abbott  P.  R.  68),  at  a  general  term  of 
this  court  held  by  two  of  the  then  judges,  (July  term,  1857),  it 
was  determined  that  section  852  of  the  Code  of  1857  authorized 
an  appeal  of  this  character,  and,  therefore,  it  is  argued,  the  ques- 
tion as  to  whether  the  jurisdiction  to  entertain  such  an  appeal 
does  or  does  not  exist  is  res  adjudicate,  so  far  as  this  court  is 
concerned,  and  consequently  is  not  the  subject  of  review. 
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It  is  manifest,  however,  that-  th&  decision  was  erroneous,  and 
not  warranted  by  the  plain  construction  of  the  statutes  to  which 
in  it  reference  is  made.  Section  352  of  the  Code,  upon  which 
that  decision  is  based,  in  no  way  relates  to  special  proceedings  of 
this  kind,  but,  on  the  contrary,  applies  only  to  "  appeals  in  civil 
actions"  It  forms  a  part  of  chap.  5,  title  9,  of  the  second  part  of 
the  Code,  which,  by  sections  1,  2,  3,  &c.,  is  expressly  limited  to  civil 
actions,  and  which,  by  section  471,  it  is  declared  shall  not  affect 
any  proceedings  provided  for  by  chap.  8  of  part  8  of  the  Revised 
Statutes,  excluding  the  2d  and  12th  titles  thereof.  Benjamin  v. 
Benjamin,  1  Seld.  388.  If  the  error  thus  shown  consisted  of 
anything  beyond  that  of  a  clearly  mistaken  reading  <Jf  a  statute, 
upon  a  question  of  jurisdiction  cdofie,  we  should  not  consider  it 
open  to  review  in  this  court,  but  would  feel  bound  to  adhere  to 
it  upon  the  doctrine  of  stare  decisis.  But  as  no  particular  prin- 
ciple of  law  is  involved  in  that  decision,  beyond  the  reading  of  a 
particular  statute,  and  as  adhering  to  it  would  impose  upon  us 
the  duty  of  entertaining  appeals  in  proceedings  where  it  is  clear 
this  court  has  no  jurisdiction  whatever,  I  am  satisfied  that  the 
doctrine  of  stare  decisis  has  no  applicability  to  such  a  case,  and 
does  not  preclude  us  from  acknowledging  so  obvious  an  error, 
and  hereafter  disregarding  it  as  in  any  way  binding. 

There  cannot  be  a  doubt  that  the  only  method  of  reviewing  a 
proceeding  of  this  nature,  in  the  city  of  New  York,  is  by  a  writ 
of  certiorari  issuing  from  the  Supreme  Court,  (see  2  R.  S.  516, 
§§  47,  48 ;  The  People,  &c.  v.  Willis,  5  Abbott  P.  R.  205),  and  I 
therefore  fed  bound  to  declare  that  the  appeal  here  taken  is 
unauthorized  by  law,  and  void,  and  for  that  reason  should  be 
dismissed. 

In  this  opinion  all  the  present  judges  of  this  court  concur. 

Motion  to  dismiss  appeal,  granted. 
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Charles  Moore  t>.  Jaites  C.  Willett,  sheriff,  &c 

A  sole  acting  executor  can  maintain  an  action  respecting  the  property  of  the  tes- 
tator. 

In  actions  by  or  against  executors,  it  is  not  necessary  to  Join,  as  parties,  those  named 
as  executors  in  the  will,  but  to  whom  letters  testamentary  have  not  been  granted, 
and  wty  have  not  qualified. 

At  Special  Term,  May  81, 1868. 

Motion  to  continue  an  action  in  the  name  of  the  acting  exec- 
utor of  a  ddbeased  plaintiff 

William  VenviU,  for  the  motion. 

Broum,  Hall  <k  Vanderpod,  opposed. 

Hilton,  J. — This  action  is  brought  to  recover  damages  for 
the  unlawful  taking  and  carrying  away,  by  the  defendant,  of 
certain  goods  of  the  plaintiff.  Upon  proof  of  the  death  of  the 
plaintiff  leaving  a  will  by  which  he  nominated  Samuel  Moore 
and  William  Wright  his  executors,  and  that  letters  testamentary 
had  been  granted  thereon  to  Moore  as  sole  acting  executor- 
Wright  having  declined  to  act  or  qualify — a  motion  is  now  made 
to  permit  the  action  to  continue  in  the  name  of  the  acting  exec- 
utor as  plaintiff  The  cause  of  action  being  one  that  survives 
the  death  of  a  party,  there  can  be  no  reason  for  denying  the  ap- 
plication, unless,  as  is  urged  by  the  defendant,  it  is  not  made  by 
the  proper  parties.    Code,  §  121. 

The  case  of  Bodlc,  Acting  Executor,  Ac.  v.  Hulse  (5  Wendell, 
318,)  was  cited  on  the  argument,  aq  being  conclusive  upon  the 
question  that,  where  there  are  several  executors,  they  must  all 
join  in  the  prosecution  of  the  action,  even  though  some  renounce. 

Although  this  was  the  former  practice,  and  in  the  case  cited 
it  was  held  that  an  acting  executor  could  not  alone  maintain  an 
action  respecting  the  property  of  the  testator,  yet  the  difficulty 
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presented  by  such  a  rule  was  subsequently  obviated  by  Laws 
of  1838,  (ch.  149,  p.  108),  winch  expressly  provide  that,  in  ac- 
tions brought  by  or  against  executors,  it  shall  not  be  necessary 
to  join  those,  as  parties,  to  whom  letters  testamentary  shall  not 
have  been  issued,  and  who  have  not  qualified.  2  B.  S.  (4th  ed.) 
298,  §  2. 
Motion  granted. 


The  People  of  the  State  op  New  York  v.  John  Petry  and 
William  Mulligan. 

A  judgment  entered  with  the  county  clerk,  upon  a  forfeited  recognizance,  becomes 
subject  to  the  jurisdiction  and  control  of  this  court  to  the  same  extent  as  if  it  had 
been  docketed  in  it. 

In  addition,  the  court  has  the  discretionary  power  to  remit  the  forfeiture  in  whole  or 
in  part,  or  to  discharge  the  recognizance  upon  such  terms  as  appear  just  and 
reasonable. 

In  the  exercise  of  this  discretion,  the  court  will  look  into  the  proceedings  at  the  time 
the  forfeiture  was  declared,  to  ascertain  whether  the  party  was  fairly  entitled  to  a 
postponement  of  the  trial ;  but,  it  seems,  this  will  not  be  done  until  he  has  sub- 
mitted himself  to  trial  and  judgment  upon  the  indictment  against  him. 

In  criminal  cases,  it  is  at  all  times  discretionary  with  the  court  whether  it  will  pro- 
ceed or  not  in  the  absence  of  the  defendant,  and  if  he  is  called  at  any  stage  of  the 
trial,  and  fails  to  appear  and  answer,  his  recognizance  may  be  declared  forfeited. 

It  seems,  that  no  person  indicted  for  any  offence  can  be  tried  unless  he  be  present  in 
person,  or  by  an  attorney  acting  under  a  distinct  and  express  authority  given  for 
the  purpose. 

Upon  applications  for  a  remission  of  a  forfeited  recognizance,  it  should  appear  that 
the  bail  has  in  no  way  connived  at  the  escape  of  the  party  indicted,  and  also  that 
reasonable  efforts  have  been  made  to  apprehend  and  surrender  him. 

When  this  is  not  shown,  the  application  will  be  denied. 

At  Special  Term,  July  30, 1858. 

Motion  to  vacate  a  judgment  entered  upon  a  forfeited  recog- 
nizance, and  to  remit  the  forfeiture.  The  grounds  upon  which 
the  application  was  based,  fully  appear  in  the  opinion. 
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James  M.  Smith,  jr.,  and  Theodore  E.  TomUnson,  for  the  motion. 
John  Sedgwick,  assistant  district  attorney,  opposed. 

Hilton,  J. — The  defendant  Mulligan  was  indicted  by  the 
grand  jury  of  this  county  for  an  assault  and  battery  on  Hiram 
A.  Webb.  He  appeared  before  the  recorder,  and,  with  the  de- 
fendant Fetry  as  surety,  entered  into  a  recognizance  in  the 
sum  of  $1,000,  conditioned  that  he  should  personally  appear 
and  answer  to  the  indictment,  and  abide  the  order  of  the  Court 
of  General  Sessions  of  the  Peace,  and  not  depart  therefrom  with- 
out leave.  The  trial  was  ordered  to  take  place  on  the  9th  of 
July,  instant,  when  he  appeared  with  his  counsel,  and  presented 
to  the  court  affidavits  to  the  effect  that  material  witnesses  for  his 
defence  were  absent,  and  that  without  them  he  could  not  safely 
proceed  to  trial.  The  recorder,  however,  directed  the  case  to 
proceed,  and  a  jury  was  impanneled;  but  before  the  trial  actu- 
ally commenced  Mulligan  left  the  court  without  leave,  and  upon 
being  called,  failed  to  appear  or  answer,  and  the  recognizance 
was  thereupon  declared  forfeited.  Judgment  having  been  en- 
tered upon  this  forfeiture,  and  docketed  with  the  county  clerk, 
it  became  subject  to  the  jurisdiction  and  control  of  this  court  in 
the  same  manner  as  other  judgments,  and  as  if  it  had  been  dock- 
eted in  the  court  Laws  of  1845,  ch.  229,  p.  250.  And,  in  ad- 
dition, the  power  is  conferred  upon  us  (Laws  of  1818,  p.  307 ; 
Laws  of  1854,  ch.  198,  p.  464,  §  6,)  to  remit  all  or  any  part  of 
such  forfeiture,  or  to  discharge  such  recognizance  upon  such 
terms  as  shall  appear  just  and  reasonable. 

The  defendants  npply  to  have  this  judgment  vacated,  and  the 
forfeiture  remitted,  upon  the  following  grounds: 

1st.  That,  upon  the  affidavits  presented,  the  Court  of  Sessions 
should  have  postponed  the  trial,  and  ought  not  to  have  ordered 
it  to  proceed  in  the  absence  of  material  witnesses  for  the  defence. 

2d.  That,  Mulligan's  attorney  having  appeared  for  him,  it  was 
not  necessary,  nor  was  he  bound,  to  be  present  in  person,  and 
for  this  reason  the  court  erred  in  directing  the  recognizance  to 
be  forfeited. 
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3d.  That  the  surety,  by  producing  the  defendant  Mulligan 
in  court  at  the  time  the  trial  was  ordered  to  proceed,  became  dis- 
charged from  all  liability  upon  the  recognizance. 

Under  the  wide  jurisdiction  and  discretion  conferred  upon  us, 
in  respect  to  judgments  of  this  nature,  there  cannot  be  much 
doubt  that  we  may  look  into  the  proceedings,  and  the  affidavits 
used  upon  the  motion  on  the  part  of  the  defendant,  to  postpone 
the  trial,  to  ascertain  whether  the  facts  shown  were  such  as 
fairly  entitled  him  to  such  postponement;  but  there  is  a  manifest 
impropriety  in  our  doing  so  before  the  defendant  has  appeared 
and  submitted  himself  to  trial  and  judgment  upon  the  indictment. 
At  present  I  decline  to  do  so  in  this  case. 

The  counsel  is  mistaken  in  supposing  that,  upon  the  trial  of 
an  indictment  for  a  misdemeanor,  the  defendant  has  the  option 
to  attend  or  not,  as  he  may  choose.  It  is  true,  that,  at  common 
law,  the  trial  might  proceed  in  his  absence,  provided  he  had 
once  appeared ;  (4  Black.  Com.  868) ;  but  our  statutes  (2  B.  S. 
734,  §  13)  provide  that  no  person,  indicted  for  any  offence,  can 
be  tried  unless  he  be  present,  either  personally,  or  by  his  attorney 
duly  authorized  for  thai  purpose.  And  in  the  case  of  The  People 
v.  Wilkes  (5  Howard  F.  B.  104,)  it  was  held  that  the  general 
authority  of  an  attorney  or  counsel  in  the  cause  was  not  suffi- 
cient. There  must  be  a  distinct  and  express  authority  given  for 
the  purpose,  and  an  unequivocal  waiver  of  the  defendant's  right 
to  be  present,  before  the  trial  can  proceed.  But,  apart  from  this, 
in  criminal  cases  it  is  at  all  times  discretionary  with  the  court 
whether  it  will  proceed  or  not  in  the  absence  of  the  defendant, 
and  if  he  is  called  at  any  stage  of  the  trial,  and  foils  to  appear  and 
answer,  his  recognizance  may  be  forfeited.  2  Bennett  &  Hunt's 
Crim.  Cases,  454. 

In  respect  to  the  third  ground,  it  is  sufficient  to  say,  that  the 
recognizance  was  upon  condition  that  Mulligan  should  personally 
appear  to  answer  the  indictment  "and  abide  the  order  of  the 
court,  and  not  depaH  therefrom  without  leave"  thus  providing 
against  the  very  contingency  which  happened  in  this  case. 

Finally,  as  a  general  rule,  applications  of  this  nature  should 
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not  receive  any  favor  at  the  hands  of  the  court,  unless  it  is  made 
to  appear  that  the  surety  or  bail  has  in  no  way  connived  at  or 
consented  to  the  escape,  and,  in  addition,  that  every  reasonable 
effort  has  been  made  to  apprehend  the  principal,  and  surrender 
him  up  for  trial.  This,  it  seems,  is  in  the  power  of  the  defend- 
ant Petry  at  any  time  to  do,  as  the  affidavits  read  by  the  dis- 
trict attorney  show  that  Mulligan  is  now  living  at  Hoboken  in 
New  Jersey,  liable  at  any  moment  to  be  seized  by  his  bail  and 
brought  to  this  city. 
For  these  reasons  the  motion  is  denied. 


George  W.  Woodward  v.  George  C.  Genet. 

A  written  instrument,  in  the  usual  form  of  a  bond,  but  without  seal,  should  be  re- 

gaidsd  as  a  promissory  note. 
In  an  action  upon  such  an  instrument,  it  was  shown  to  have  been  given  forao 

actual  indebtedness:  Held,  that  the  plaintiff  was  entitled  to  judgment  upon  it. 

At  Special  Term,  August  7,  1858. 

Trial  before  a  judge  without  a  jury.  The  action  was  brought 
upon  a  written  instrument  in  the  usual  form  of  a  bond,  but  with- 
out seal,  conditioned  for  the  payment  of  $35,000  in  certain  in- 
stalments. The  defence  was,  substantially,  that  it  created  no 
obligation  or  liability,  as  no  consideration  appeared  upon  its  face. 
At  the  trial  the  plaintiff  was  permitted  to  show  that  it  was  ac- 
companied by  a  mortgage,  given  for  part  of  the  consideration 
for  the  conveyance  by  the  plaintiff  to  the  defendant,  of  certain 
lands  in  the  state  of  Pennsylvania. 

R  W.  Stoughtcn,  for  the  plaintiff! 

Charles  P.  Ktrkkmd,  for  the  defendant 

Hilton,  J.— This  action  was  tried  before  me  at  special  term 
without  a  jury.     The  defendant  having  offered  no  testimony,  it 
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is  to  be  determined  whether  the  instrument  described  in  the 
complaint,  and  which  is  in  the  usual  form  of  a  bond,  but  with- 
out seal,  is  any  evidence  whatever  of  an  indebtedness.  Its  plain 
import  is,  that  at  the  times  specified  the  defendant  will  pay  to 
the  plaintiff  certain  sums  of  money ;  and  although  it  is  not  in  the 
usual  form  of  promissory  notes,  yet  there  can  be  no  doubt  that 
it  is  such,  judged  either  by  the  rules  of  the  mercantile  law,  or  by 
the  provisions  of  the  Revised  Statutes.  IRS.  768,  §  1 ;  Fisher 
v.  Leslie,  1  Esp.  R.  426 ;  Israel  v.  Israel,  1  Camp.  499 ;  Casbome 
v.  Dutton,  1  Wheaton's  Selwyn's  N.  P.  289 ;  ShuUleworUt  v. 
Stevens,  1  Camp.  407 ;  Bayley  on  Bills,  5 ;  Ghadwick  v.  Alleny 
Strange  R  706 ;  Byles  on  Aills,  8 ;  Kimball  v.  Huntington,  10 
Wend.  675,  679 ;  Luqueer  v.  Prosser,  1  Hill,  256  ;  Bi-uce  v.  West- 
coll,  8  Barb.  S.  C.  874;  Curtis  v.  Leavitt,  15  N.  Y.  R.  1,  78, 156. 

But  in  addition  to  the  presumption  of  indebtedness  or  consid- 
eration, which  the  law  implies  from  all  instruments  of  this 
character,  the  proof  shows  that  it  was  actually  given  in  part 
payment  of  the  purchase  money  of  certain  land  in  Pennsyl- 
vania, conveyed  by  the  plaintiff  to  the  defendant  So  that, 
whether  it  is  regarded  as  a  promissory  note,  or  as  an  acknowl- 
edgment of  a  promise  to  pay  an  indebtedness  actually  owing 
by  the  defendant,  it  is  clear  that,  upon  the  whole  case,  the 
plaintiff  is  entitled  to  judgment  for  the  two  instalments  due  by 
the  terms  of  the  instrument,  amounting  to  $10,000,  together 
with  interest,  at  7  per  cent  per  annum,  upon  the  sum  of  $85,000, 
from  February  17th,  1857. 

The  clerk  will  compute  the  interest,  and  enter  judgment  ac- 
cordingly. 
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John  Coddington,  executor  of  Susan  Ayres,  deceased, 
v.  Thomas  Cabnley,  late  sheriff. 

When  a  case  has  been  fairly  submitted  to  a  jury,  their  verdict  cnll  not  be  set  aside 
merely  because  it  seems  to  be  against  the  weight  of  the  evidence. 

To  justify  the  court  in  setting  aside  a  verdict  as  being  against  the  weight  of  evi- 
dence, the  preponderancy  should  be  so  great  as  to  warrant  the  concltuion  that 
the  verdict  must  have  been  the  result  of  prejudice,  passion,  undue  bias,  or  cor- 
ruption on  the  part  of  the  jury. 

rhat  their  finding  seems  to  be  in  opposition  to  the  views  expressed  in  the  charge  oi 
the  judge,  affords  no  ground  whatever  for  interfering  with  it. 

When  the  evidence  is  conflicting,  it  is  the  right  and  province  of  the  jnry  to  detr» 
mine  the  questions  of  fact  submitted  to  them,  uncontrolled  by  the  court 

It  seem*,  that  the  indorsement  by  the  sheriff  upou  an  execution,  of  a  levy  ma<  « 
under  it,  is  an  official  act,  and  prima  facie  evidence  of  the  facts  stated. 

An  action  to  recover  for  goods  wrongfully  taken  by  a  sheriff  under  an  executio  . 
must  be  brought  within  three  years  from  the  day  the  levy  was  made. 

But  the  period  which  may  elapse  between  the  death  of  any  person  and  the  grao  • 
ing  of  letters  testamentary  on  his  estate,  not,  however,  exceeding  six  month  * 
and  the  period  of  six  months  after  such  letters  are  granted,  are  not  to  be  deemed 
a  part  of  such  limitation  of  three  years. 

At  Special  Term,  August  25,  1858. 

Motion  for  a  new  trial.  The  plaintiff,  as  executor  of  Susan 
Ayres,  deceased,  brought  this  action  to  recover  the  value  of  cer- 
tain property  claimed  to  have  belonged  to  the  testatrix,  aod 
which  was  levied  upon  and  sold  by  the  defendant,  in  his  official 
capacity,  by  virtue  of  an  execution  against  Samuel  Carpenter. 
The  defendant  set  up  in  his  answer  a  justification  for  the  taking 
under  the  execution ;  put  at  issue  the  title  of  the  testatrix  and  the 
plaintiff  to  the  property  ;  and,  as  a  distinct  defence,  claimed  that 
the  action  had  not  been  brought  within  three  years  after  the 
cause  thereof  accrued.  At  the  trial,  evidence  was  introduced 
respecting  the  ownership  of  the  property,  and  the  time  when  it 
was  levied  upon  and  taken  by  the  defendant  It  also  appeared 
that  the  testatrix  died  January  10th,  1851 ;  that  letters  testa- 
mentary were  granted  to  the  plaintiff  March  23d,  1853 ;  ;md 
that  this  action  was  brought  May  19th,  1854.    The  plaintiff's 
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testimony  respecting  the  time  the  levy  was  made,  consisted  of 
several  witnesses  fixing  the  date  from  memory  alone,  unaided 
by  any  memoranda  or  circumstance  calculated  to  impress  the 
precise  day  upon  their  memory  with  any  peculiar  distinctness. 
They  concurred,  however,  in  testifying  that  the  levy  was  made 
on  May  23d,  1851,  and  that  the  goods  were  removed  the  follow- 
ing day.  The  witnesses  on  the  part  of  the  defendant,  upon  this 
point,  consisted  of  the  deputy  sheriff  who  made  the  levy,  and  the 
person  who  was  subsequently  put  in  charge  of  the  property,  and 
afterwards  assisted  at  its  removal.  The  deputy  testified  from  a 
memorandum  made  by  him  on  the  back  of  the  execution  at  the 
time  of  the  levy,  and  from  which  he  was  enabled  to  state  posi- 
tively that  the  levy  was  made  on  May  2d,  1851.  Upon  both  of 
the  questions  thus  presented  as  to  the  ownership  of  the  property 
and  the  time  the  cause  of  action  accrued,  the  jury,  under  a 
charge  of  Judge  Daly,  who  tried  the  cause,  calling  their  atten- 
tion particularly  to  the  issues  to  be  determined,  found  a  verdict 
for  the  plaintiff. 

The  defendant  applied  for  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence,  and  especially  that,  as 
to  the  time  when  the  levy  was  made  and  the  cause  of  action 
accrued,  it  is  contrary  to  the  charge  of  the  judge. 

John  &  Burrill,  Jr.,  for  the  motion. 

Levi  S.  Chatfitld,  opposed. 

Hilton,  J. — It  is  very  seldom  that  a  verdict  of  a  jury  is  dis- 
turbed upon  these  grounds,  where  the  evidence  has  been  fairly 
submitted ;  and  although  the  case  might  show  that  the  weight 
of  the  evidence  seemed  to  be  with  the  defendant,  yet,  to  justify 
the  court  in  setting  the  verdict  aside,  the  preponderancy  should 
be  so  great  as  not  only  to  lead  to  the  belief  that  injustice  had 
been  done,  but  also  to  warrant  the  conclusion  that  the  verdict 
must  have  been  the  result  of  prejudice,  passion,  undue  bias,  or 
corruption.     Jackson  v.'Loomis,  12  Wend.  27 ;  Graham  on  New 
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Trials,  462;  DibUn  v.  Murphy,  8  Sand.  S.  C.  19;  Keder  v.  Fw- 
man's  Ins.  Co.,  8  Hill,  260;  Eaton  Y.  Anion,  2  id.  576;  Collins 
v.  Albany  A  Schenectady  BR.  Co.,  12  Barb.  492 ;  Lee  v.  Schmidt, 
1  Hilton  R.  587. 

In  this  case  the  questions  determined  by  the  jury  were  proper 
to  be  submitted  to  and  passed  upon  by  tbem;  and  although 
some  reason  exists  for  saying  that  the  finding  in  respect  to  the 
time  of  the  levy  was  contrary  to  the  charge  of  the  judge,  yet 
that  affords  no  ground  whatever  for  interfering  with  the  verdict 
Aster  v.  Union  Ins.  Co.,  7  Cowen,  202.  The  indorsement  of  the 
levy  on  the  execution  was  an  official  act  of  the  deputy,  and  was 
prima  Jack  evidence  of  the  facts  contained  in  it ;  standing  alone, 
it  would  be  conclusive ;  but,  like  all  such  evidence,  it  might  be 
controverted  by  other  testimony.  Such  was  introduced  in  this 
case,  and,  taken  in  connection  with  the  feet  that  the  goods  were 
sold  by  the  defendant  on  June  3d,  1861,  upon  a  previous  notice 
of  six  days,  and  which  notice  it  is  reasonable  to  presume  was 
given  shortly  after  the  removal  of  the  goods,  the  jury  evidently 
considered  the  testimony  of  the  plaintiffs  witnesses  entitled  to 
greater  weight  than  that  of  the  deputy  sheriff  aided  by  his  entry 
on  the  execution.  Olover  v.  WhiUenhall,  2  Denio,  638 ;  Cornell 
v.  Cook.  7  Cowen,  810. 

The  evidence,  we  have  seen,  was  conflicting ;  but  none  of  the 
witnesses  were  impeached,  and  it  was  the  right  and  province  ot 
the  jury  to  determine  the  questions  presented  for  their  considera- 
tion, uncontrolled  by  the  court.  I  can  therefore  see  no  reason 
for  disturbing  their  verdict  upon  the  ground  that  it  is  against 
xthe  weight  of  evidence. 

In  conclusion,  I  may  be  permitted  to  say  that  it  seems  to  me 
undue  importance  was  attached,  not  only  at  the  trial  but  on  the 
.Argument  of  this  motion,  to  the  testimony  in  respect  to  the  par- 
ticular day  on  which  the  levy  was  actually  made  by  the  deputy 
of  the  defendant  Whether  it  was  made  in  the  fore  part  or  the 
latter  part  of  May,  1861,  ought  not,  in  my  judgment,  to  have 
.any  controlling  influence  in  determining  whether  this  action  was 
brought  within  the  time  limited  by  statute. 


NEW  YORK— SEPTEMBER,  185a  531 

Kelly  y.  Baker. 

It  is  true  that  this  is  one/>f  that  class  of  actions  required  to  be 
brought  within  three  years  after  the  cause  thereof  accrued,  and 
which  would  be  the  day  the  levy  was  made,  (Code,  §  92) ;  but 
by  §  9  of  2  R  S.  448,  it  is  declared  that  the  period  which  may 
elapse  between  the  death  of  any  person  and  the  granting  of  let- 
ters testamentary  on  his  estate,  not  exceeding  six  months,  and 
the  period  of  six  months  after  the  granting  of  such  letters,  shall 
not  be  deemed  any  part  of  the  time  limited  by  any  law  for  the 
commencement  of  actions  by  executors. 

Now,  in  this  case  it  is  assumed,  and  indeed  proven  by  both 
sides,  that  the  levy  was  actually  made  in  May,  1851.  The  testa- 
trix died  in  January  previous.  Letters  testamentary  were  not 
issued  within  six  months  after  her  death*,  and  consequently,  by 
this  provision  of  the  Revised  Statutes,  the  plaintiff  might  have 
brought  his  action  at  any  time  in  May,  1851,  or  even  several 
months  later,  and  the  Statute  of  Limitations  would  be  no  bar  to 
his  recovery.  Nelson  v.  Lounsbury,  8  Barb.  S.  0. 125 ;  Babcock 
v.  Booth,  2  Hill,  181. 

Motion  for  a  new  trial  denied,  with  costs* 


Eobert  E.  Kelly  and  others  v.  David  F.  Baxbb,  Adolphb 
Reynaud  and  Jules  Lignot. 


An  assignment  for  the  benefit  of  creditors,  with  or  without  preferences*  made  by 
one  or  more  members  of  a  firm,  without  the  consent,  ooncurrenoe,  or  authority  of 
all,  is  void 

What  constitutes  such  an  authority,  considered. 

B.  and  R.  were  copartners.  B.,  after  collecting  part  of  the  assets  of  the  firm,  ab- 
sconded, and,  by  letter,  abandoned  the  remaining  assets  to  Rn  who  executed,  in 
the  name  of  the  firm,  a  general  assignment  for  the  benefit  of  the  creditors.  Held, 
that  such  a  surrender  and  abandonment  invested  B.  with  power  thus  to  dispose 
of  the  partnership  property. 

Where  such  an  authority  can  fairly  be  implied  from  facts  and  circumstances,  courts 
of  equity  will  uphold  acts  done  under  it 
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At  Special  Teem,  September  25,  1858. 

Motion  for  an  injunction  and  receiver.  The  plaintiffs  were 
judgment  creditors  of  the  firm  of  Baker  &  Reynaud,  and  an 
execution  on  their  judgment  had  been  duly  returned  unsatisfied 
On  a  complaint  showing  these  facts,  and  alleging  that  Raynaud, 
without  the  consent  or  concurrence  of  Baker,  had,  by  a  general 
assignment,  transferred  all  the  property  of  the  firm  to  the  de- 
fendant Lignot,  for  the  benefit  of  creditors,  and  without  prefer- 
ences, application  was  made  for  a  receiver  of  all  the  property 
thus  transferred,  and  an  injunction  restraining  the  defendants 
from  interfering  with  it  The  opposing  affidavits  showed  that 
Baker  had  departed  secretly  for  California,  after  having  col- 
lected a  large  amount  of  debts  owing  to  the  firm,  and  leaving 
addressed  to  his  partner,  the  letter  set  out  in  the  opinion.  It 
further  appeared  that  the  firm  was  largely  insolvent,  and  that 
the  assignment  had  been  made  in  good  faith,  for  the  purpose  of 
securing  to  the  creditors  an  equal  share  of  the  property  of  the 
partnership* 

Richard  <yOorman%  for  the  motion. 

William  jff.  Janeen^  opposed. 

Brady,  J. — An  assignment  for  the  benefit  of  creditors,  with 
or  without  preferences,  made  by  one  or  more  copartners,  with- 
out the  concurrence,  consent,  or  authority  of  all,  is  absolutely 
void ;  ( Wetter  v.  Schlieper,  4  E.  D.  Smith,  707) ;  and  in  this  case, 
therefore,  the  only  question  presented  is,  whether  the  copartner 
making  the  assignment  had  authority  thereto.  On  that  subject 
the  papers  on  which  this  motion  is  made  disclose  the  following 
letter  from  the  dissenting  partner,  written  to  his  associate!  and 
received  prior  to  the  assignment : — 

November  18,  1857. 
Adolphe  Reynaud,  Esq.  : 
Dear  Sirt — I  tried  in  every  way  to  make  some  arrangements 
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to  prevent  the  failure  of  our  concern ;  but,  being  disappointed  in 
my  last  hope,  I  could  not  bring  myself  to  bear  the  disgrace  of  a 
failure ;  I  became  disheartened  and  in  despair,  so  I  concluded  to 
abandon  all  to  you,  and  try  to  make  a  living  by  seeking  my  for- 
tune in  California,  or  some  other  place ;  and  some  future  day  I 
hope  to  return  with  sufficient  means  to  pay  every  debt  we  owe. 
Please  tell  all  that  we  owe  that  they  shall  be  paid  every  dollar, 
with  interest.  I  hope  you  may  get  some  one  to  advance  means 
enough  to  carry  on  the  business  prosperously.  I  have  lost,  by 
loaning  money  on  stocks,  notes,  &c,  some  $20,000  and  upwards 
I  felt  as  if  I  did  not  care  to  live,  after  having  everything  that  I 
had  worked  hard  to  accumulate  stripped  from  me.  Hoping  that 
you  may  get  along  better  without  me,  I  subscribe  myself 

Yours,  &c., 

D.  F.  Baker. 

It  will  be  perceived  that  Mr.  Baker  "concluded  to  abandon 
all"  to  his  copartner,  and  "to  try  to  make*  a  living  by  seeking 
his  fortune  in  California,  or  some  other  place."  This  language 
imports  two  operations  of  the  mind— one  investing  his  copartner 
with  the  whole  of  the  copartnership  effects,  and  the  other  a  de- 
termination to  seek  a  livelihood  in  a  distant  place,  and  to  yield 
all  control  over  the  partnership  property.  The  partner,  thus 
invested  by  the  surrender  of  his  associate,  had  power  to  dispose 
of  the  interest  of  that  associate  for  the  best  general  interest  of 
both,  and  having  made  an  assignment  for  the  benefit  of  creditors, 
without  preference,  no  abuse  of  the  power  has  taken  place,  and 
the  assignment  should  not  be  disturbed.  See  Kemp  v.  Carnky, 
3  Duer,  1. 

Where  a  power  is  conferred  upon  one  of  several  partners 
to  assign  the  copartnership  assets  for  the  benefit  of  creditors, 
or  such  authority  can  be  fairly  and  justly  implied  from  facts 
and  circumstances,  or  either,  and  it  be  employed  as  designed,  it 
will  not  be  abrogated  by  courts  of  equity.  There  are,  perhaps, 
in  this  case,  circumstances  which  contribute  much  to  show  an 
intent  on  the  part  of  Baker  to  grant  his  associate  full  power  and 
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Isaac  Moses  v.  Gideon  L.  Walkeb. 

In  an  action  by  a  mortgagee  of  chattels  to  reoorer  the  value  of  a  part  of  the  mort- 
gaged property,  wrongfully  taken  from  the  possession  of  the  mortgagor,  it  is  not 
necessary  to  allege  in  the  complaint  that  the  mortgage  was  duly  filed  in  the  county 
where  the  property  was  situated. 

flie  provisions  of  the  Revised  Statutes  respecting  the  filing  of  chattel  mortgages,  are 
for  the  protection  of  the  creditors  of  the  mortgagor,  and  purchasers  in  good  faith, 
and  not  for  the  benefit  of  wrongdoers. 

In  an  action  to  recover  for  the  wrongful  taking  of  property,  it  is  not  necessary  to 
allege  in  the  complaint,  or  prove  at  the  trial,  that  a  demand  of  it  was  made  before 
suit  brought 

fhe  demand  for  relief  attached  to  a  complaint,  affords  no  ground  for  a  demurrer. 

At  Special  Term,  November  2,  1858. 
Demurrer  to  a  complaint    The  nature  of  the  action  and  the 
character  of  the  pleadings  sufficiently  appear  in  the  opinion.  \  % 

Malcolm  Campbell,  for  the  plaintiff 

Gideon  L.  Walker,  defendant,  in  person. 

Hilton,  J. — The  plaintiff  alleges  in  his  complaint,  that  he  is 
mortgagee  of  certain  household  furniture  in  25th  street  in  this 
city,  by  virtue  of  a  chattel  mortgage  executed,  and  on  May  13tb, 
1858,  duly  filed  in  the  register's  office ;  that  the  amount  secured 
by  the  mortgage  is  due  and  unpaid,  and  he  is  entitled  to  the  pos- 
session of  the  property  described  in  it ;  that  part  of  such  prop- 
erty the  defendant  wrongfully  took  from  the  possession  of  the 
mortgagor  while  it  was  in  his  custody,  and  u  has  refused  and  still 
refuses  to  deliver  the  same  or  any  part  thereof"  to  the  plaintiff's 
damage,  &c. 

To  a  complaint  containing  substantially  these  averments,  the 
defendant  demurs :  1st  I'hat  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  and  2d.  That  several  causes  of  action 
have  been  improperly  united. 
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Upon  the  argument  it  was  insisted,  under  the  first  ground  of 
demurrer,  that  the  complaint  was  defective  in  not  showing  that 
the  mortgage  was  filed  in  the  county  where  thex  mortgagor  re- 
sided at  the  time  of  its  execution,  (2  R.  S.  136,  §  9),  and  in  not 
alleging  a  demand  and  refusal  before  suit  brought. 

The  answer  to  this  argument  is,  that  the  provisions  of  the 
Revised  Statutes  are  not  intended  for  the  benefit  of  parties  acquir- 
ing property  wrongfully,  and  to  which  they  have  no  claim  or 
right ;  but  to  protect  creditors  of  the  mortgagor  and  subsequent 
purchasers,  or  mortgagees  in  good  faith, — as  to  whom  the  mort- 
gage is  declared  to  be  void  unless  filed  in  the  manner  prescribed. 
Ifeech  v.  Patchin,  4  Kernan,  71. 

As  to  the  other  objection,  there  is  no  force  whatever  in  it  The 
defendant,  by  his  demurrer,  admits  that  he  wrongfully  took  this 
property  from  the  mortgagor's  possession ;  that  the  plaintiff  is 
the  owner  of  it  by  virtue  of  the  chattel  mortgage  given  to 
him,  now  due  and  unpaid  ;  and  that  he,  the  defendant,  has  re- 
fused, and  "  still  refuses  "  to  deliver  it,  to  the  plaintiff's  damage, 
&c.  In  a  case  of  this  character,  if  a  demand  was  necessary  before 
suit  brought,  these  allegations  would  seem  to  be  sufficient  to 
entitle  the  plaintiff  to  maintain  his  action.  But  it  is  well  settled 
that,  in  an  action  against  a  wrongdoer  for  a  wrongful  taking  of 
property,  no  demand  need  be  proved,  and  therefore  it  was  un- 
necessary here  to  allege  it.  Pringle  v.  Phillips^  5  Sand.  S.  C. 
157 ;  Zachrisson  v.  Ahman,  2  Sand.  S.  C.  68 ;  Stillman  v.  Syuire, 
1  Denio,  827. 

To  maintain  the  second  ground  of  demurrer,  the  defendant 
rests  entirely  upon  the  prayer  of  the  complaint,  and  claims  that 
it  shows  two  causes  of  action  to  have  been  improperly  united. 
The  answer  to  this  view  is,  that  the  complaint  shows  but  a  single 
cause  of  action,  and  the  plaintiff  has  added  to  it  a  demand  of  the 
relief  to  which  he  supposes  himself  entitled,  (Code,  §  142,  sub.  8), 
and  although  he  has  asked  for  much  more  than  the  law  would 
award  him,  yet  that  cannot  affect  the  defendant,  nor  afford  him 
a  ground  for  demurrer.  Andrews  v.  Schaffer,  12  How.  Pr.  R. 
441.    It  shows  neither  a  right  in  the  plaintiff  nor  a  wrong  on 
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the  part  of  the  defendant,  and  does  not  add  to  or  alter  the  cause 
of  action  stated  in  the  complaint  Its  general  effect  is  to  limit  the 
plaintiff  in  the  relief  which  can  be  awarded  him  if  there  should 
be  no  answer.  Code,  §  276 ;  Marquat  v.  Marquat,  2  Kernan, 
336.  His  rights  are  in  no  way  enlarged  by  it,  and  it  works  no 
prejudice  or  injury  to  the  defendant 
Judgment  for  plaintiff  on  the  demurrer,  with  costs. 


Charles  Luling  v.  George  Stanton  and  William  Btjgeb. 

In  Enaction  against  a  common  carrier,  to  recover  special  damages  caused  by  his 
refusal  to  carry  and  transport  nercbandise,  in  pursuance  of  a  contract  made  there- 
for, the  summons  should  be  for  relief  under  sub.  2,  §  129  of  the  Code. 

Although  the  actual  loss  is  specifically  stated  in  the  complaint,  and  judgment  there- 
for is  demanded,  yet  the  claim  is  composed  of  unliquidated  damages. 

Sub.  1  of  §  129  relates  to  contracts  which  in  terms  provide  for  the  payment  of 
money. 

At  Special  Term,  January  20,  1859. 

Motion  to  set  aside  a  complaint,  upon  the  ground  that  the  cause 
of  action  stated  in  it  did  not  conform  to  the  summons  served. 
The  summons  was,  in  form,  for  relief  under  sub.  2  of  §  129  of  the 
Code.  The  complaint  set  out,  as  a  cause  of  action,  the  making  by 
the  defendants  of  a  special  contract,  whereby  they  agreed  to  carry 
and  transport  for  the  plaintiffs  certain  freight,  from  Bremen  to 
New  York,  at  a  specified  rate.  That  the  freight  was  offered  to 
them  and  they  refused  to  accept  it,  whereby  the  plaintiffs  were 
obliged  to  procure  other  means  of  transportation,  at  an  increased 
expense  beyond  the  contract  price.  The  costs,  charges  and  ex 
penses  arising  out  of  the  refusal  of  the  defendants  to  perform 
their  contract,  were  specifically  set  out,  and  the  complaint  con- 
cluded by  a  demand  for  judgment  for  $1,000,  being  the  damages 
alleged  to  have  been  thus  actually  sustained,  with  interest,  Ac. 

Benjamin  F.  MudgetL,  for  the  motion. 

I.  An  action  to  recover  damages  for  a  breach  of  special  con- 
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tract,  as,  for  example,  common  carrier  to  carry  and  deliver 
goods,  is  within  the  1st  subdivision  of  §  129  of  the  Code,  and  is 
for  the  recovery  of  money.  Trapp  v.  N.  Y.  and  Erie  BR.  Co., 
6  How.  P.  K.  237. 

II.  Where  the  complaint  sets  out  a  contract  and  breach  of  it, 
as  the  cause  of  action,  and  prays  judgment  only  for  the  re- 
covery of  a  specified  sum  and  interest,  it  is  an  action  arising  on 
contract  It  is  within  subdivision  1,  §  129.  It  is  not  necessary 
that  the  contract  should  be  one  stipulating  in  terms  for  the  pay- 
ment of  money.     Oroden  v.  Drew,  3  Duer,  654. 

III.  If  the  summons  indicates  a  cause  of  action,  within  a  sub- 
division, not  warranted  by  the  prayer  in  the  complaint,  it  is 
irregular.  Bidder  v.  WhiOock,  12  How.  P.  B.  208 ;  Voorhiee  v 
Scofield,  7  How.  61. 

Lane  &  Boelker,  opposed. 

I.  In  all  claims  for  unliquidated  damages  for  the  breach  ot 
specific  agreements,  application  must  be  made  to  the  court  Flynn 
v.  Tlie  Hudson  B.  RB.  Co.,  6 How.  P.  E.  808;  Clary.  Maltory,  1 
Code  B.  126.  1.  This  is  clearly  an  action  for  unliquidated  dam- 
ages. There  can  be  no  certainty  in  the  amount  which  the  plain- 
tiff is  entitled  to  recover,  but  it  is  an  action  to  establish  or  ascer- 
tain the  plaintiff's  right  to  damages,  which  are  to  be  paid  in 
money. 

II.  The  first  subdivision  of  §  129  of  the  Code  would  obviously 
be  improper;  it  can  only  be  applied  to  actions  for  the  recovery 
of  a  definite  sum.  Those  actions,  requiring  the  court  to  take 
proof,  and  depending  upon  other  considerations  than  such  as 
appear  in  the  contract  itself  are  not  to  be  deemed  actions  for  the 
recovery  of  money  only,  and  are  to  be  brought  by  a  summons 
under  the  second  subdivision  of  §  129.  TuUle  v.  Smith,  6  Ab- 
bott P.  R.  829 ;  Dunn  v.  Bloomingdale,  6  Abbott,  840 ;  People  v. 
Bennett,  6  Abbott,  244 ;  McNeffv.  Short,  4  How.  P.  B.  463, 

Brady,  J. — The  summons  in  this  action  is  in  the  proper  form. 
The  action  against  a  common  carrier  is  usually  an  action  for  a 
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wrong,  and  not  strictly  upon  contract,  (per  Taggart,  J.,  Campbell 
v.  Perkins,  4  Selden,  488),  and  the  claim  made  is  composed  of  un- 
liquidated damages.  Such  is  the  case  here.  The  plaintiff  states 
his  damage  distinctly  and  definitely,  and  asks  judgment  for  the 
aggregate  sum.  It  is  his  own  estimate,  however,  and  it  is  not 
provided  for  by  the  contract  The  first  subdivision  of  §  129  re- 
lates to  contracts  which  in  terms  provide  for  the  payment  of 
money.  This  was  the  view  of  the  late  Justice  Barculo,  (8 
How.  P.  R  505),  and,  in  my  opinion,  is  the  true  interpretation 
of  the  statute.  The  following  cases  sustain  the  opinion  expressed 
of  the  proper  form  of  the  summons  herein:  Tutde  v.  SmiOi,  14 
How.  895 ;  Dunn  v.  Bloomingdcde,  id.  475 ;  IfcNeff  v.  Short,  id 
468 ;  Cbr  v.  Mallory,  1  Code  Rep.  126 ;  Flynn  v.  Hudson  River 
RR.  Co.,  6  How.  810. 

The  motion  is  therefore  denied,  but  without  costs,  the  authori 
ties  being  somewhat  in  conflict  on  the  question. 


Henry  Hurd  v.  Jacob  Miller. 

No  action  will  lie  for  injuries  arising  from  a  trespass  upon  real  property,  where  the 
premises  are  situated  in  another  state. 

The  action  for  use  and  occupation  only  lies  where  the  occupant  went  into  posses- 
sion by  permission  of  the  landlord,  or  where  there  exists  between  them  the  rela- 
tion of  landlord  and  tenant,  under  an  agreement  express  or  implied. 

It  cannot  be  maintained  where  it  appears  that  the  occupant  wrongfully  entered 
upon,  and  took  possession  of  the  premises. 

At  Special  Term,  January  20, 1859. 

Demurrer  to  a  complaint  {The  complaint  was  in  the  follow- 
ing form : 

"  That,  during  the  year  1857,  he  (said  plaintiff)  was  the  lessee 
and  tenant  of  a  certain  lot  of  land  in  Hudson  city,  state  of  New 
Jersey,  containing  about  six  acres,  said  lot  being  a  vacant  Jot, 
used  as  a  cattle  yard  and  pasture,  and  situate  in  said  city  near 
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and  between  the  court  house  and  the  residence  of  Judge  E.  T. 
Carpenter,  and*  near  and  between  Newark  avenue  and  the  Ho- 
boken  road.  That  while  plaintiff  was  such  tenant  and  lessee 
of  said  J"l#  in  and  about  the  month  of  May  in  said  year  1857, 
the  defendant  wrongfully  entered  upon  and  took  possession  of 
said  lot,  and  continued  in  the  wrongful  use  and  occupation 
thereof,  using  the  same  as  a  cattle  yard  and  pasture  from  that 
time  to  in  or  about  the  month  of  October  in  the  same  year,  a 
period  of  about  six  months ;  and  plaintiff  says  that  said  use  and 
occupation  of  said  lot  was  well  worth  the  sum  of  one  hundred 
and  fifty  dollars,  but  that  defendant  has  never  paid  the  same, 
nor  any  part  thereof  nor  any  sum  whatever,  and  is  justly  in- 
debted to  plaintiff  in  that  amount  for  said  wrongful  use  and 
occupation,  with  interest  from  the  first  day  of  November,  1857 
Wherefore  plaintiff  demands  judgment  against  defendant  for 
said  sign  of  one  hundred  and  fifty  dollars,  with  interest." 

The  defendant  demurred,  and  stated  the  following  to  be  his 
grounds  of  demurrer : 

1st.  Plaintiff  seeks  to  recover  for  a  trespass  committed  in 
another  state..  2d.  That  two  actions  are  improperly  joined  in 
this  action.  8d.  The  complaint  does  not  show  that  the  plaintiff 
is  the  proper  party  to  sue.  It  does  not  show  that  the  plaintiff  is 
the  owner  of  the  premises,  or  has  a  legal  right  thereto,  or  that 
he  was  in  possession  thereof.  It  does  not  sufficiently  describe 
the  premises  which  the  plaintiff  alleges  the  defendant  committed 
a  trespass  upon.  4th.  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Beebee,  Dean  is  Donohue,  for  the  defendant 

I.  The  complaint  seeks  to  maintain  an  action  of  trespass,  for 
wrongfully  entering  upon  and  taking  possession  of  real  estate, 
situate  in  the  state  of  New  Jersey,  of  which  plaintiff  claims  he 
was  tenant  and  lessee.  1st  An  action  cannot  be  maintained  in 
this  state  for  a  trespass  committed  on  real  estate  in  another  state. 
State  courts  have  no  jurisdiction.  Watts  v.  Kinney,  28  Wend. 
484,  affirmed  6  Hill,  82.    Such  actions  are  local ;  they  have  been 
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so  in  England,  and  are  now.  1  Chitty's  Pleadings,  268,  and 
cases,  cited ;  also  Doulson  v.  Matthews,  4  Term  Rep.  603  ;  Story 
on  Conflict  oP  Laws,  §§  885,  554,  555,  and  cases  cited.  2d. 
If  this  was  the  common  law,  certainly  it  must  now  prevail  in 
the  absence  of  any  statute  to  the  contrary.  8d.  Even  the  Code 
cannot  prescribe  the  place  of  trial  in  sach  actions,  where  the 
property  lies  out  of  the  state. 

IL  The  complaint  also,  in  the  demand  for  judgment,  seeks  to 
recover  for  the  use  and  occupation  of  said  premises,  and  in  an 
indirect  manner  joins  the  two  actions  of  trespass,  and  use  and 
occupation  in  one  action.  1st  An  action  for  use  and  occupation 
cannot  be  maintained,  for  the  complaint  on  its  face  shows  ttfet 
the  defendant  wrongfully  entered  upon  and  forcibly  took  pos- 
session of  said  premises.  To  sustain  an  action  for  use  and  occu- 
pation, the  relation  of  landlord  and  tenant  must  be  shown  to 
exist  by  the  pleadings.  1  Chitty's  Pleadings,  106 ;  IS  Johns. 
Rep.  240;  id.  489;  Smith  v.  Stewart,  6  Johns.  Rep.  46,  and 
cases  cited;  Cowen's  Treatise  (4th  ed.)  885.  2d.  An  agree- 
ment to  sustain  the  relation  of  landlord  and  tenant,  cannot  be 
implied,  but  must  be  proven,  either  by  the  payment  of  rent,  or  a 
permission  by  the  landlord,  under  some  previous  agreement 
Chitty  on  Contracts,  870  to  878,  and  cases  cited.  3d.  The 
actions  of  trespass>  and  use  and  occupation,  cannot  be  joined. 
Code,  §  167.  The  complaint  in  this  action,  even  if  the  two 
actions  could  be  joined,  does  not  sufficiently  separate  them.  Qttty 
v.  Hudson  River  RR.  Co.,  8  How.  Pr.  R.  177. 

William  H.  Green,  for  the  plaintiff. 

I.  The  action  is  on  contract  upon  quantum  meruit,  for  occupa- 
tion of  premises.  The  tort  is  waived,  and  so  far  as  it  is  alluded 
to,  is  irrelevant  matter,  which  may  be  stricken  out  It  is  not 
ground  of  demurrer.  A  contract  at  common  law  is  "  any  de- 
scription of  agreement,  obligation  or  legal  tie,  whereby  one  party 
binds  himself  or  becomes  bound,  expressly  or  impliedly,  to  an* 
other,  to"  &c,  Ac.    Chitty  on  Contracts,  2.    In  many  cases  it  is 


NEW  YORK-JANUARY,  1859.  .  543 

Hurd  v/  Milter. 

a  mere  inference  or  conclusion  of  law  from  the  legal  liability. 
Gould  PL  380. 

II.  Contracts  follow  the  person,  and  may  be  enforced  against 
the  debtor,  in  any  state  where  the  action  by  its  own  laws  is 
maintainable.  The  remedy  is  controlled  by  the  lex  fori.  An- 
drews v.  Hericott,  4  Cowen,  508.  If  the  contract  concern  lands 
in  another  state,  our  courts  will  construe  it  according  to  the  lex 
loci.  AbeU  v.  Douglass,  4  Denio,  805.  An  action  for  use  and 
occupation  is  transitory.  Corporation  K  Y.  v.  Dawson,  2  Johns. 
C.  335  ;  Law  v.  HdUett,  2  Caines1,  874.  This  action  is  analogous 
to  the  common  law  action  for  mesne  profits,  (Smith  v.  Stewart, 
6  Johns.  46),  which  was  before  the  Code  in  form  in  assumpsit, 
(Graham's  Pr.  691,  692),  and  judgment  therein  was  rendered  as 
in  actions  of  assumpsit  for  use  and  occupation.  Code,  §  167, 
sub.  5 ;  Cropsey  v.  Sweeny,  7  Abbott  Pr.  129. 

Brady,  J. — Assumpsit  will  he  at  common  law  for  rent  upon 
an  express,  but  not  upon  an  implied  promise,  (Buller's  N.  P. 
138 ;  3  Lev.  150 ;  Feathersionhaugh  v.  Bradshaw,  1  Wend.  135), 
even  where  the  use  and  occupation  was  by  permission  of  the 
plaintiff.  Lewis  v.  Wallace,  Buller's  N.  P.  139.  By  the  Eevised 
Statutes  any  landlord  may  recover,  in  this  form  of  action,  a  reason- 
able satisfaction  for  the  use  and  occupation  of  any  lands  or  ten* 
ements,  by  any  person  under  any  agreement  not  made  by  deed ; 
#  (1  K.  S.  478,  §  26) ;  and  it  has  been  held  that  this  statute  applied 
only  to  the  case  of  a  demise,  and  when  there  existed  the  relation 
of  landlord  and  tenant,  founded  on  some  agreement  express  or 
implied.  Smith  v.  Stewart,  6  Johns.  B.  36 ;  Osgood  v.  Dewey,  1J 
Johns.  R.  240;  Abed  v.  Radeliff,  id.  297 ;  Bancroft  v.  Wardwell, 
id.. 489 ;  Feathersionhaugh  v.  Bradshaw,  supra;  Wood  v.  Wilcox, 
1  Denio,  87. 

If  the  plaintiff  had  alleged  in  his  complaint  that  the  defendant 
used  and  occupied  his  premise*  and  had  claimed  a  sum  as  a 
reasonable  satisfaction  therefor,  that  might  possibly  have  been 
sufficient  to  sustain  his  action,  but  he  repudiates  the  relation  of 
landlord  and  tenant,  by  alleging  that  the  defendant  wrongfully 
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entertS  upon  and  took  possession  of  his  l&t,  and  continued  in 
such  wrongful  use  and  occupation  for  the  period  named.  He 
treats  the  defendant  as  a  trespasser,  and  yet  claims  to  recover  for 
vthe  wrongful  use  and  occupation  of  the  premises  mentioned. 
He  cannot  recover  for  the  trespass,  because  it  was  committed  in 
another  state  (  Watts1  AdmWs  v.  Kinney,  28  Wend.  484) ;  or  for  the 
use  and  occupation,  because  he  disclaims  any  agreement  upon 
which  such  an  action  could  be  based.  The  defendant  is  there- 
fore entitled  to  judgment,  but  the  plaintiff  has  liberty  to  amend 
in  ten  days,  on  payment  of  costs. 
Ordered  accordingly. 


John  Townsend  v.  William  Keenan. 

After  an  appeal  from  the  Marine  or  district  courts  has  been  once  noticed  for  argu 
raent  by  either  party,  and  regularly  placed  en  the  calendar,  it  remains  thereot 
without  further  notice,  and  until  finally  disposed  of  by  the  court. 

An  appeal  from  a  district  court  was  noticed  for  argument,  and  placed  on  the  cal- 
endar by  the  appellant.  On  the  case  being  called,  at  a  subsequent  term,  the  ap- 
pellant not  appearing,  the  judgment  appealed  from  was  affirmed  by  default,  on 
motion  of  the  respondent,  and  without  any  proof  being  required  of  his  having 
noticed  the  appeal  for  argument;  Hdd,  regular. 

At  Special  Term,  March  16,  1859. 

Motion  to  vacate  a  judgment  entered  at  general  term,  affirm- 
ing a  judgment  of  a  district  court  It  appeared  that  the  defend- 
ant appealed  from  a  judgment  rendered  against  him,  and,  after 
procuring  the  return  of  the  justice  to  be  filed,  noticed  the  appeal 
for  argument,  and  had  it  placed  on  the  general  term  calendar 
for  January  last.  The  appeal  not  having  been  heard  or  disposed 
of  at  that  term,  it  was  continued  on  the  calendar  for  the  succeed- 
ing February  term,  when,  on  its  being  called  by  the  court,  no 
one  appearing  for  the  appellant,  the  judgment  was  affirmed  on 
the  application  of  the  respondent.  In  entering  this  judgment, 
the  only  notice  of  argument  filed  was  the  notice  served  by  the 
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appellant  for  the  Jantfcry  term.  The  appellant  moved  to  vacate 
the  judgment  upon  the  ground  that  his  default  had  been  irregu- 
larly taken,  inasmuch  as  the  Appeal  had  not  been  noticed  for 
argument  by  the  respondent. 

Philip  Levy,  for  the  motion. 

John  Tovrnahend,  opposed. 

Hilton,  J. — The  appeal  herein  from  the  justice  of  the  Sixth 
District  Court  was  noticed  for  argument,  on  the  part  of  the  ap- 
pellant, for  January  term,  and  was  accordingly  placed  upon  the 
calendar,  there  to  continue  without  farther  notice,  and  until  finally 
disposed  of  by  the  court  Code,  §  364.  The  appellant  failed  to 
appear  when  the  case  was  regularly  called  at  the  last  general 
term,  and  the  respondent  asked  for  and  obtained  an  affirmance 
of  the  judgment.  There  was  no  irregularity  in  his  proceedings, 
and,  as  the  appellant  fails  to  show  any  excuse  for  his  neglect,  no 
reason  exists  for  vacating  the  judgment  thus  entered. 

An  appeal  from  a  justice's  judgment  differs  from  all  other 
appeals,  in  not  requiring  to  be  noticed  by  either  party  after  it 
has  been  regularly  placed  upon  the  calendar.  By  a  special  statu- 
tory provision,  (Code,  §  364),  it  remains  upon  the  calendar  until 
finally  disposed  of  by  the  court,  and  unless  the  appellant  appears 
when  it  is  regularly  called,  the  respondent  is  entitled  to  an  affirm: 
ance  of  the  judgment.  This  is  the  usual  course,  and  was  fol- 
lowed in  the  present  case. 

Motion  denied,  with  costs. 

Vol.  II.  85 
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John  Pettigrew  v.  William  Q.  Chave  akd  John  R.  Briggs. 

Where  *  note  is  made  for  the  accommodation  of  another,  and  given  to  him  without 
restriction  as  to  its  use,  it  is  no  answer  to  an  action  against  the  maker  upon  it,  by 
a  person  to  whom  it  has  been  duly  indorsed,  that  the  note  was  so  made,  and  the 
plaintiff  received  it  with  knowledge  of  that  fact 

in  such  a  case,  a  holder  lor  value,  before  maturity  of  the  note,  is  entitled  to  recover 
upon  it,  though  he  had  full  knowledge,  at  the  time  he  received  it,  of  the  circum- 
stances under  which  it  was  given, 

To  a  complaint*  in  an  action  on  a  promissory  note  against  the  maker  and  payee, 
the  maker  answered  that  he  made  the  note  for  the  aoooinmodatloa  of  the  payee, 
and  that  met  was  known  to  the  plaintiff  when  he  received  it  Held,  that  the  an- 
swer was  frivolous. 

Aa  the  answer  did  not  allege  any  fraud  in  the  transfer  of  the  note  to  the  plaintffl; 
nor  that  he  did  not  give  full  value  for  it,  it  must  be  presumed  that  there  was  no 
fraud  in  the  transaction,  and  that  the  plaintiff  acquired  the  note  for  a  valuable 

At  Special  Term,  April  21, 1859. 

Motion  for  judgment  against  the  defendant  Chare,  on  account 
of  the  frivolousness  of  his  answer.  The  action  was  upon  a 
promissory  note  made  by  the  defendant  Chave  to  the  order  of 
the  defendant  Briggs,  and  subsequently  indorsed  to  the  plaintiff 
The  complaint  was  in  the  usual  form,  alleging  the  making  of  the 
note,  its  delivery  to  the  payee,  and  his  subsequent  indorsement 
of  it  to  the  plaintiff  for  a  valuable  consideration  before  maturity. 
The  answer  of  the  defendant  Chave  merely  set  up  that  he  made 
the  note  for  the  accommodation  of  the  payee,  and  that  the  plain- 
tiff knew,  when  he  received  it>  that  it  was  so  made  without  con* 
sideration.  Hie  plaintiff  moved  for  judgment,  regarding  the 
answer  as  frivolous. 

Brown,  Hall  <t  Vanderpod,  for  the  motion. 

Edward  Person,  opposed. 

Hilton,  J. — The  defendant  Chave  sets  up,  aa  a  defence,  that 
the  note  sued  on  was  made  by  him  solely  for  the  accommodation 
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of  his  co-defendant,  and  that  the  want  of  consideration  was 
known  to  the  plaintiff  when  he  received  it  The  plaintiff  moves 
for  judgment  on  account  of  the  frivoloustiess  of  this  answer,  and 
he  is  clearly  entitled  to  have  his  motion  granted* 

No  fraud  in  the  transfer  of  the  note  is  alleged,  nor  is  it  averred 
that  the  plaintiff  did  not  give  a  full  and  valuable  consideration 
for  it;  and,  as  was  said  by  Chief  Justice  Mansfield  in  Charles 
v.  Ifarsden.,  (1  Taunt  224),  "it  must,  therefore,  be  presumed 
that  he  did,  and  that  there  is  no  fraud  in  the  transaction." 

Where  a  note  is  given  under  no  restriction,  but  is  made  merely 
for  the  accommodation  of  the  payee,  and  afterwards  negotiated, 
it  is  no  answer  to  an  action  brought  upon  it,  to  say  that  it  was 
made  for  the  accommodation  of  the  payee,  and  that  that  fact  was 
known  to  the  plaintiff  when  he  received  it  In  such  a  case,  the 
holder  for  a  valuable  consideration  is  entitled  to  recover,  though 
he  had  full  knowledge  of  the  transaction.  Smith  v.  Knox,  3  Es- 
pinasse,  46.  These  rules  are  well  settled,  and  no  decision  can 
be  found  asserting  a  contrary  doctrine.  Grant  v.  JSUicoU,  7 
Wendell  227;  Small  v.  Smith,  1  Denio,  585;  Brown  r.  Mo%  7 
John.  861 ;  Edwards  (m  Bills  and  Notes,  818. 

Motion  granted,  with  $10  costs. 


Mart  McNamara,  bt  her  nextfrixnd  v.  John  McNamara. 

A  decree  of  separation  from  bed  and  board  may  be  made,  on  the  application  of  the 
husband,  for  the  like  causes  as  in  cases  of /ems  covert*. 

R  seems,  the  defence  of  adultery,  as  a  ground  for  affirmative  relief;  cannot  be  inter- 
posed in  an  action  for  a  divorce  a  menta  et  ihoro. 

In  an  action  by  a  wife  for  a  limited  divorce  from  her  husband,  upon  the  ground  of 
cruel  and  inhuman  treatment  by  him,  a  defence  of  general  bad  conduct  and  ill 
treatment  by  her  was  set  up.  At  the  trial  she  failed  to  establish  her  case,  and 
the  defence  was  rally  proven.    2ZeJ*>— 

I.  That  under  the  Code,  a  defendant  may  have  such  affirmative  relief  in  an  action, 
as  the  case  shows  him  to  be  entitled  to. 

IL  That  cruel  and  inhuman  treatment  by  the  wife  being  established,  the  husband 
was  entitled  to  a  judgment  of  divorce  a  mensa  et  ihoro. 
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At  Spbcial  Tebm,  May  17, 1859. 

Motion  for  judgment!  in  an  action  for  divorce  a  mensa  et 
tkoro,  brought  by  the  wife  against  the  husband,  upon  the  ground 
of  cruel  and  inhuman  treatment  by  him.  The  answer  denied 
all  these  oharges  in  the  complaint,  and  set  up,  as  a  further  de- 
fence, that  the  plaintiff  had  been  guilty  of  adultery  with  divers 
persons ;  also,  that  her  habitual  bad  conduct  towards  him  ren- 
dered it  improper  for  him  to  live  with  her;  concluding  with  a 
demand  for  affirmative  relief  and  judgment  that  the  marriage 
tie  be  dissolved. 

The  cause  was  referred,  and  the  referee,  on  the  proofs  before 
him,  reported  that  the  plaintiff  had  failed  to  show  any  cause  of 
action,  but  that  the  defence  had  been  fully  established.  On  this 
report,  and  the  evidence  attached,  both  parties  appeared,  asking 
for  judgment, — the  plaintiff  claiming,  in  opposition  to  the  report, 
that  the  evidence  did  not  warrant  the  referee's  conclusion,  and 
the  defendant  asking  under  it  a  judgment  of  divorce  in  his  favor. 

John  Brady,  for  the  plaintiff 

Charles  &  Spencer  and  Addison  Sanford,  for  the  defendant 

Hilton,  J. — The  complaint  of  the  plaintiff  alleges  cruel  and 
inhuman  treatment  on  the  part  of  the  defendant,  and  concludes 
with  a  demand  for  judgment  for  limited  divorce,  or  separation 
with  alimony.  The  answer  contains  a  denial  of  these  charges, 
sets  up  as  a  defence  the  bad  conduct  of  the  plaintiff,  and  charges 
her  generally  with  adultery  with  persons  unknown,  concluding 
with  a  demand  of  judgment  that  the  marriage  tie  be  dissolved. 
A  reference  appears  to  have  been  regularly  made  with  directions 
to  take  proof  of  all  the  facts  charged  in  tbe  pleadings,  with  the 
usual  direction  to  report  the  same  to  the  court,  with  the  opinion 
of  the  referee  thereon,  and  no  objection  was  taken  to  the  defend- 
ant setting  up  adultery  as  a  defence  in  the  action,  until  evidence 
in  support  of  it  was  offered  before  the  referee,  when  the  objec- 
tion was  overruled,  and  the  testimony  offered  to  sustain  that  de- 
fence was  admitted. 
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It  may  be  that  the  objection  came  too  late.  Had  it  been  made 
in  time,  it  is  very  probable  the  defence  of  adultery  would  be 
stricken  out,  npon  the  ground  that  it  could  not  be  interposed  in 
an  action  like  the  present.  Mcintosh  v.  Mcintosh,  12  How.  Pr. 
R.  289.  But  it  is  unnecessary  to  express  any  opinion  upon  this 
question,  now  for  the  first  time  presented  to  the  court,  as  I  do 
not  concur  in  the  conclusion  of  the  referee,  that  the  evidence  shows 
the  plaintiff  to  have  been  guilty  of  adultery,  and  that  the  charges 
in  the  answer  in  this  respect  have  been  proven.  Her  conduct 
appears  to  have  been  loose,  and  of  a  character  not  at  all  to  be 
commended,  but  I  do  not  think  any  act  of  criminality  has  been 
shown,  nor  any  circumstances  sufficient  to  warrant  the  conclu 
sion  at  which  the  referee  has  arrived.  It  does  appear,  however, 
and  so  the  referee  has  reported,  that  instead  of  the  defendant 
having  ill  treated  the  plaintiff,  as  she  alleges  in  her  complaint, 
she  has  been  guilty  of  such  conduct  towards  him  as  renders  it 
unsafe  and  improper  for  him  to  cohabit  with  her ;  and  the  alle- 
gations in  his  answer,  in  this  respect,  have  been  folly  sustained 
by  the  testimony. 

It  was  decided  by  the  late  Chancellor  Walworth,  in  Perry 
v.  Perry \  (2  Paige,  501),  and  I  am  not  aware  that  the  decision 
has  ever  been  questioned,  that  the  12th  section  of  the  act  of 
April  10th,  1824,  (see  Laws  1824,  p.  249),  which  authorizes  a  de- 
cree of  separation  from  bed  and  board,  on  the  application  of  the* 
husband,  in  the  same  cases  and  for  the  like  causes  as  feme  coverts 
were  entitled  to  under  the  10th  and  11th  sections  of  the  act 
entitled  "  An  act  concerning  divorces,  and  for  other  purposes," 
passed  April  18, 1813,  (see  2  Revised  Laws,  200),  was  not  re- 
pealed at  the  time  of  the  adoption  of  our  present  Revised  Stat- 
utes, but  still  remains  in  force.  Therefore,  as  the  evidence  shows 
that  the  defendant  is  entitled  to  a  judgment  of  divorce  a  mensa 
et  tJioro,  no  reason  exists  why  it  should  not  be  granted  to  him  in 
the  present  action.  The  statute  referred  to,  it  is  true,  authorizes 
such  a  decree,  in  terms,  upon  the  application  of  the  husband,  by 
a  bill  of  complaint  filed  by  him ;  but  the  provisions  of  the 
Code  (§2  74)  are  sufficiently  comprehensive  to  cover  all  such 
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cases,  and  to  permit  the  court  to  give  such  judgment  in  an  action 
either  for  or  against  a  plaintiff  or  defendant,  as  may  be  warranted 
by  the  evidence  at  the  trial :— or,  in  the  language  of  the  section 
referred  to,  the  court  "  may  grant  to  the  defendant  any  affirma- 
tive relief  to  which  he  may  be  entitled." 

Judgment  will  accordingly  be  entered,  decreeing  a  separation 
forever  between  the  parties,  upon  the  ground  that  the  conduct  of 
the  plaintiff  has  been  such  towards  her  husband,  the  defendant, 
as  to  render  it  unsafe  and  improper  for  him  to  cohabit  with  her. 


The  Mechanics'  and  Traders'  Fire  Insurance  Company 
v.  Samuel  W.  Scott. 

In  an  action  upon  a  lease  to  recover  rent,  it  is  no  defence  that  the  lessee  never  had 
possession  of  the  premises  demised. 

To  render  occupancy  of  the  premises  by  auother,  an  answer  to  a  'demand  by  the  les- 
sor, for  rent  of  his  lessee,  it  must  appear  that  the  occupation  is  under  a  title  para- 
mount to  that  of  the  lessor. 

By  leasing,  the  lessor  does  not  warrant  against  the  acts  of  strangers,  or  agree  to  put 
the  lessee  in  actual  possession. 

The  extent  of  his  implied  engagement  is,  that  he  has  a  good  title,  and  can  give  a  free 
and  unincumbered  lease  for  the  term  demised. 

Where  a  lessee  is  kept  out  of  possession  by  a  party  other  than  the  lessor,  or  one 
holding  under  a  paramount  title,  he  must  resort  to  his  proper  remedy  to  get  pos- 
session under  the  lease. 

At  Special  Term,  June  23,  1859. 

Demurrer  to  an  answer.  The  complaint  alleged  that  on 
March  6th,  1858,  the  plaintiffs  let  and  leased  to  the  defendant 
the  house  and  premises  No.  248  Hicks  street,  Brooklyn,  for  one 
year,  to  commence  on  May  1st,  1858,  at  the  rent  of  $600,  pay- 
able quarterly ;  and  in  consideration  of  such  letting,  the  defend- 
ant covenanted  and  agreed  with  the  plaintiff  to  pay  them  the 
rent  as  aforesaid.  That  one  quarter's  rent  became  due  August 
1st,  1858,  which,  though  demanded,  the  defendant  refused  to 
pay,  and  judgment  therefor  was  asked,  with  interest. 
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The  answer  contained  four  separate  defences,  the  last  of  which 
was  in  these  words:  "4th  answer.  The  defendant  further  says, 
that  at  the  time  of  the  alleged  agreement  the  said  premises  were 
in  the  possession  and  occupancy  of  the  tenant  of  the  plaintiffs, 
and  have  so  continued,  and  are  now  occupied  by  the  same  ten- 
ant; and  that  the  defendant  has  not,  nor  never  had,  possession 
of  the  said  premises." 

To  this  the  plaintiffs  demurred,  on  the  ground  that  it  did  "  not 
state  facts  sufficient  to  constitute  a  counter  claim  or  a  defence  to 
the  plaintiffs'  complaint" 

Walter  M.  Underhill,  for  the  plaintiffs. 

Samuel  S.  Rowland,  for  the  defendant. 

Daly,  J$rst  Judge. — The  fourth  answer  sets  up  no  defence. 
The  complaint  avers  that  the  plaintiffs  leased  the  premises  to 
the  defendant  on  the  sixth  day  of  March,  1858,  for  one  year, 
to  commence  on  the  1st  of  May  following.  This  vested  in 
the  defendant  an  interest  in  the  term  on  the  1st  of  May,  and 
rendered  him  liable,  after  that  date,  for  the  payment  of  the 
rent.  Whitney  v.  Allaire,  1  Comst.  311.  It  is  no  answer  that 
he  has  never  had  possession.  BeUasis  v.  Burbriche,  Lord  Bay. 
170 ;  Holt,  199 ;  Eaton  v.  Jaques,  1  Doug.  461.  He  avers  that  at 
the  time  of  the  agreement  there  was  a  tenant  in  possession,  and 
that  the  same  tenant  is  still  in  possession.  This  is  no  answer. 
It  may  be  a  tenant  under  a  demise  from  some  person  having  no 
claim  or  title  to  the  premises.  To  render  the  occupancy  of  a 
tenant  an  answer  to  the  demand  for  rent,  the  defendant  must 
aver  that  the  tenant  is  in  possession  under  a  title  paramount  to 
that  of  the  plaintiff.  Ludwell  v.  Newman,  6  T.  R  458.  By 
leasing,  the  plaintiff  does  not  warrant  the  defendant  against  the 
act  of  strangers,  or  agree  to  put  him  in  actual  possession.  The 
extent  of  his  implied  engagement  is  that  he  has  a  good  title, 
and  can  give  a  free  and  unincumbered  lease  for  the  term  de- 
mised ;  and  if  the  defendant  is  kept  out  of  possession  by  the  act 
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of  any  party  other  than  the  landlord,  or  one  having  or  holding 
under  another  having  a  paramount  title,  he  must  resort  to  his 
proper  remedy  to  get  possession  under  his  lease.  Gfardnary. 
fateltas,  5  Hill,  882 ;  Piatt  on  Covenants,  814.  The  demurrer 
is  well  taken. 
Judgment  for  plaintiff. 


George  W.  Benson  v.  Nicholas  £.  Pains  and  Edward  £. 

Barrett. 

Where  one  of  two  partners  gives  his  individual  note  for  their  joint  debt,  a  judgment 

upon  the  note  operates  aa  an  extinguishment  or  merger  of  their  joint  liability. 
A  recovery  of  a  judgment  against  one  of  several  joit^t  debtors  is  a  bar  to  an  action 

thereafter  against  all  or  any  of  the  debtors  upon  their  joint  indebtedness. 
The  judgment  puts  an  end  to  the  joint  liability  of  the  party  against  whom  it  is  reoor- 

ered,  and  the  plaintiff;  by  tffus  proceeding  against  one,  abandons  his  right  to 

treat  the  others  as  jointly  liable. 
It  seems,  where  an  action  is  brought  against  any  number  of  joint  debtors  less  than 

the  whole,  objection  must  be  taken  by  plea  in  abatement,  or  it  will  be  deemed 

waived,  and  judgment  will  be  given  as  upon  an  obligation  only  of  the  party 

sued. 
If  the  obligation  be  joint  and  several,  the  creditor  has  the  election  to  sue  the  debtors 

jointly,  or  each  of  them  separately,  and  a  judgment  without  satisfaction  against 

one  will  be  no  bar  to  an  action  against  another. 
The  case  of  Drake  v.  MUcheU  (3  East  251,)  examined  and  disapproved.* 

At  Special  Term,  June  23,  1859. 

Demurrer  to  a  complaint  The  complaint  alleged  that  the 
defendants  were  engaged  in  business  as  copartners,  and  while  so 
engaged,  the  plaintiff,  at  the  instance  and  request  of  Barrett,  loaned 
to  him  for  the  use  of  the  partnership,  at  divers  times  between  Feb- 
ruary and  November,  1854,  various  sums  of  money,  amounting 
to  $5,000  and  upwards ;  which  the  defendants  failed  to  pay,  but 
remain  indebted  to  the  plaintiff  therefor.    That  as  security  for 


*  See  Otmstead  v.  Webster,  4  Seld.  413 ;  Suydzm  v.  Barber,  18  N.  T.  R.  46S. 
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the  moneys  so  advanced,  Barrett  gave  his  five  promissory  notes 
to  the  plaintiff  payable  in  two,  three,  and  four  months,  for  differ- 
ent sums,  in  the  whole  amounting  to  $4,050.  That  Barrett  fail- 
ing to  pay  the  notes,  the  plaintiff  commenced  an  action  against 
him  upon  them  in  the  Superior  Court  of  the  city  of  New  York, 
and  recovered  judgment  therein  on  September  2d,  1856,  for 
$4,085.51,  on  which  execution  was  issued  and  subsequently  re- 
turned unsatisfied.  That  the  defendants,  by  reason  of  the  prem- 
ises and  for  the  moneys  so  advanced,  are  indebted  to  the  plaintiff 
in  $4,050,  with  interest  from  November,  1854.  Further,  it  was 
alleged  that  subsequent  to  the  advancing  of  the  money,  Barrett, 
in  addition  to  the  notes,  gave  the  plaintiff,  as  security,  400  shares 
of  stock  of  the  American  Hosiery  Company,  a  note  of  C.  G. 
Judson  for  $450,  and  a  paper  purporting  to  be  a  mortgage  on 
property  in  Philadelphia,  which,  before  commencement  of  this 
suit,  he  offered  to  give  to  the  defendants  on  their  paying  him  the 
$1,050,  with  interest  That  he  has  alwa^te  been,  and  still  is,  ready 
to  give  up  such  securities  to  them,  and  brings  them  into  court  to 
be  given  up  when  he  is  paid  the  amount  so  due  from  them. 
Judgment  was  demanded  for  the  amount  so  due,  with  interest. 

The  defendant  Paine  demurred,  and  specified  the  following 
grounds  of  objection  to  the  complaint: 

I.  That  there  is  a  defect  of  parties,  because  Edward  E.  Bar- 
rett, named  therein,  is  made  a  party  defendant  in  this  action. 

II.  The  complaint  does  not  contain  facts  sufficient  to  constitute 
a  cause  of  action  against  defendant 

IIL  Because  the  debt  set  forth  in  the  complaint  became 
merged,  extinguished,  and  barred  in  the  judgment  therein  re- 
ferred to,  as  well  to  the  defendant  Paine  as  to  the  defendant 
Barrett 

IV.  Because  the  plaintiff  elected  to  change  the  nature  of  his 
security  from  a  partnership  debt  into  a  judgment  against  Barrett 
alone. 

V.  The  taking  of  the  notes  and  recovering  a  judgment  thereon 
was  a  satisfaction  of  the  original  indebtedness. 


654  COURT  OF  COMMON  PLEAS. 

Benson  r.  Paine. 

« __„ ^ — — _ * 

Jasper  W.  Gilbert  and  Charles  B.  OromweO,  for  the  defendant 
Paine. 

I.  The  defendant  Barrett  is  an  improper  party,  judgment 
having  been  recovered  against  him  npon  the  identical  indebted- 
ness set  forth  in  the  complaint 

II.  The  judgment  against  Barrett  is  a  bar.  1.  The  debt  sta- 
ted in  the  complaint  is  a  separate  one  against  Barrett.  Story  on 
Part.,  §  134,  et  seq.  2.  Whether  joint  or  separate,  it  is  mergr 
and  barred  in  the  judgment  against  Barrett  Peters  v.  Semdfor*, 
1  Demo,  224;  Pierce  v.  Kearney,  5  Hill,  86 ;  Mass  v.  AfcOullougk, 
id.  185;  Averill  v.  Loucks,  6  Barb.  19;  Hawks  v.  Hinchdiff,  17 
Barb.  501.  8.  The  plaintiff  by  electing  to  proceed  against  Bar- 
rett, has  elected  to  change  his  security.  Per  Bronbon,  Jn  in 
Pierce  v.  Kearney,  supra;  Robertson  v.  Smith,  18  J.  R  459; 
Coll.  on  Part  (Perkins  ed.)  §  757,  and  oases  cited  in  note  (8) 
and  note  (1). 

III.  Nor  has  the  plaintiff  any  title  to  relief  in  equity.  Penny 
v.  Martin,  4  J.  C.  B.  668. 

IV.  The  former  recovery  need  not  have  been  pleaded.  It  is 
averred  in  the  complaint,  and  the  questions  are  properly  raised 
by  demurrer.    Code  (Voorhies*  ed.)  §  145,  and  notes. 

Francis  Howland,  for  the  plaintiff. 

I.  There  is  no  defect  of  parties,  a.  The  defect  of  parties 
(Code,  §  144,  sub.  4,)  is  a  non-joinder,  not  a  misjoinder.  Pink- 
erton  v.  Wallace,  1  Abb.  82.  b.  The  misjoinder  of  a  party  de- 
fendant is  no  ground  of  demurrer  by  his  co-defendant*  but  by 
him  only  and  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient,  &a  Brownson  v.  Oifford,  8  How.  890;  N.  T. 
and  N.  H.  BR.  Co.  v.  Schuyler,  17  N.  Y.  Rep.  592,  604.  c  But 
Barrett  is  properly  and  necessarily  a  defendant  A  demurrer 
would  lie  for  his  non-joinder.  Robertson  v.  Smith,  18  John& 
459,  481. 

II.  The  recovery  of  an  unsatisfied  judgment  against  Barrett, 
on  his  individual  notes,  is  neither  bar,  waiver,  merger,  satisfac 
tion  nor  extinguishment  of  the  claim  anl  action  against  Paine 
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and  Barrett  for  money  lent  the  partnership,  a.  A  judgment 
against  one  of  two  joint  debtors,  without  satisfaction,  is  a  bar  to 
an  action  against  the  two  upon  the  same  identical  cause  of  action 
only.  Ward  v.  Johnson,  18  Mass.  148 ;  King  v.  Hoare,  13  M. 
&  Welsby,  494;  Robertson  v.  Smith,  18  Johns.  459;  contra, 
Shelby  v.  MandeviUe,  6  Cranch,  253.  b.  So  a  judgment  against 
one  of  two  joint  debtors  upon  an  individual  or  collateral  cause  of 
action,  which  results  in  a  satisfaction,  by  one,  of  the  joint  cause  of 
action,  is,  by  extinguishing  the  debt,  a  bar  to  a  suit  against  the 
other,  or  against  both ;  in  like  manner  a  judgment  and  satisfac- 
tion against  one  of  two  joint  trespassers  is  a  bar  to  a  suit  against 
the  other.  Simonds  v.  Center,  6  Mass.  18 ;  Livingston  v.  Bishop, 
1  Johns.  291;  Thomas  v.  Rumsey,  6  Johns.  26;  Robertson  v. 
Smith,  18  Johns.  459,  473.  c.  But  a  judgment  against  one  of 
two  joint  debtors  upon  a  collateral  or  individual  cause  of  action, 
though  for  the  same  moneys,  is  no  bar,  on  the  ground  of  merger 
or  otherwise,  to  a  subsequent  action  against  the  two  upon  the 
joint  cause  of  action,  unless  it  is  accepted  in  satisfaction  or  actu- 
ally satisfied.  Drake  v.  Mitchell,  3  East,  251.  Here  Barrett  is 
alleged  to  have  been  sued  "  on  the  notes  "  which  were  taken  "  as 
security."  The  two  causes  of  action  are  different,  and  the  evi- 
dence is  different.  Rice  v.  Ring,  7  Johns.  20 ;  Johnson  v.  Smith, 
8  Johns.  299. 

HE.  The  fourth  ground  of  demurrer,  that  the  plaintiff  elected 
to  change  his  security  from  a  partnership  debt  to  a  judgment 
against  Barrett  alone,  is  in  direct  opposition  to  the  allegation  in 
the  complaint,  that  it  was  "  as  security  "  only. 

IV.  The  fifth  ground  of  demurrer,  that  the  judgment  was  a 
satisfaction,  is  in  direct  opposition  to  the  allegation  that  it  re* 
mains  unsatisfied.    See  cases  supra. 

Daly,  First  Judge. — The  plaintiffs  case,  as  set  out  in  his  com* 
plaint,  may  be  briefly  stated.  He  loaned  the  defendants,  Paine  apd 
Barrett,  five  thousand  dollars,  and,  after  the  loan,  took  from  the 
defendant  Barrett  his  five  promissory  notes  for  $4,050,  payable 
at  different  periods,  as  security  for  the  loan.     Barrett  having 
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failed  to  pay  the  notes,  the  plaintiff  brought  an  action  upon  them, 
and  recovered  judgment  He  now  sues  Paine  and  Barrett,  as 
jointly  indebted  to  him  in  the  sum  of  $4,050,  the  amount  of  the 
notes,  and  demands  judgment  against  them  for  that  amount, 
with  interest  The  defendants  demur,  and  I  think  the  demurrer 
is  well  taken. 

It  is  well  settled,  that  the  recovery  of  a  judgment  against  one 
of  several  joint  debtors,  though  nothing  is  obtained  upon  it,  is  a 
bar  to  any  future  action  thereafter,  either  against  all  the  debtors 
or  against  any  of  them.  Bobertson  v.  Smith,  18  Johns.  459 ; 
King  v.  Hoare,  12  M.  &  Welsb.  494.  It  cannot  be  maintained 
against  any  number  less  than  the  whole ;  for,  as  the  obligation  is 
joint,  an  answer  setting  up  the  non-joinder  of  any  one  of  the  par* 
ties  to  the  contract  will  abate  the  action.  Ascue  v.  HoUingsworth, 
Croke  Eliz.  494,  855;  Oabel  v.  Vaughan,  1  Wms.  Saund.  291. 
And  it  cannot  be  maintained  against  all,  for  a  judgment  having 
been  previously  recovered  against  one,  he  cannot,  as  long  as  it 
stands,  be  again  charged  in  judgment  for  the  same  debt  Hig- 
gins'  Case,  6  Coke  R.  541 ;  Lilly  v.  Hodges,  8  Mod.  641.  If  the 
action  is  brought  against  any  number  less  than  the  whole,  and 
no  objection  is  taken  by  plea  in  abatement,  the  defendant  will  be 
deemed  to  have  waived  it,  and  the  court  will  give  judgment 
upon  it  as  the  obligation  only  of  the  party  or  parties  sued.  Qtr* 
man  v.  Frederick,  and  Dixon  v.  Bowman,  cited  in  note  4  to  Cabel 
v.  Vaughan,  1  Wms.  Saund.  291 ;  Bees  v.  Abbott,  Comp.  882; 
Lilly  v.  Hodges,  1  Str.  583  ;  8  Mod.  166. 

But  if  the  contract  or  obligation  be  several  as  well  as  joint,  as 
m  a  bond  where  the  obligors  bind  themselves  jointly  and  seve- 
rally, the  plaintiff  has  his  election  to  sue  all  the  parties  jointly, 
or  each  of  them  separately.  He  may,  in  such  a  case,  bring  dis- 
tinct actions  against  each  of  them ;  and  a  judgment  without  satis- 
faction against  one,  will  be  no  bar  to  an  action  against  another; 
but,  though  he  may  maintain  distinct  actions  against  each,  he 
cannot  unite  two  in  one  action,  or  any  number  short  of  the 
whole.    He  must  either  sue  them  all  together,  or  each  of  them 


NEW  YORK-JUNE,  1859.  557 

*  Benson  t.  Paine. 

separately.    Streaifield  v.  Halliday,  3  T.  R  782 ;  10  Year  Book, 
27  H.  VIII,  6  PL  26 ;  note  to  Oabel  v.  Vaughan,  supra. 

This  case  is  not  strictly  analogous  to  that  of  a  joint  and  sev 
eral  obligation,  in  which  all  the  parties  to  the  contract  bind 
themselves  both  severally  and  jointly,  but  a  case  in  which  one 
of  two  joint  debtors  gives,  in  addition,  his  individual  obligation 
for  the  debt ;  and,  in  support  of  the  plaintiffs  right,  after  re* 
covering  a  judgment  upon  the  individual  obligation,  to  maintain 
an  action  against  both  debtors  for  the  debt  due  by  them  jointly, 
I  am  referred  to  Drake  v.  Mitchell,  3  East.  251.  The  case  is  cer- 
tainly in  point  One  of  three  parties,  who  were  jointly  bound 
upon  a  covenant,  gave  his  promissory  note  to  the  plaintiff  in 
payment  of  his  liability  upon  the  covenant,  and  the  note  not 
being  paid  at  maturity,  the  plaintiff  recovered  judgment  against 
him.  The  plaintiff  then  sued  all  the  parties  to  the  covenant, 
and  they  plead  the  judgment  against  one  of  them  in  bar,  but  the 
plea  was  held  bad.  Lord  Ellekbobough  declared,  that  he  un- 
derstood the  principle,  transit  in  rem  judkaJtum^  to  apply  only  to 
the  cause  of  action  on  which  the  judgment  was  rendered;  thus 
distinguishing  the  note  as  constituting  a  distinct  and  different 
cause  of  action  from  that  on  the  covenant ;  and  Grose,  J.,  said 
that,  not  having  been  received  in  satisfaction,  it  could  operate 
only  as  collateral  security ;  that  though  judgment  was  recovered 
upon  it,  it  had  not  produced  satisfaction  in  fact,  and  that  the 
plaintiff,  therefore,  might  still  resort  to  his  original  remedy  upon 
the  covenant.  I  do  not  consider  the  reasoning  of  the  court  in 
this  case  satisfactory,  or  think  that  it  is  reconcilable  with  the 
principle  recognized  and  acted  upon  afterwards  in  the  cases  of 
Robertson  v.  Smith  and  King  v.  Hoare,  before  referred  to.  It  is 
true,  that  in  those  cases  the  judgment  was  recovered  against  one 
joint  debtor,  in  an  action  upon  the  original  contract,  but,  as  will 
appear  from  the  authorities  already  cited,  the  effect  of  bringing 
the  action  against  him  solely,  and  of  the  absence  of  any  plea  of 
non-joinder,  is  treating  it  as  his  contract,  alone,  and  as  such, 
judgment  is  given  upon  it  The  principle  upon  which  the  cases 
of  Robertson  v.  Smith  and  King  v.  Hoare  rest  is,  that,  after  judg- 
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ment  against  one,  another  action  cannot  be  brought  upon  tho 
joint  contract,  as  the  effect  of  it  would  be  to  render  two  judg- 
ments against  the  same  party  for  the  same  debt;  and  such  was 
the  result  in  Drake  v.  Mitchell,  by  giving  judgment  against  oil 
the  parties  to  the  covenant  after  judgment  was  rendered  against 
one  of  them  upon  a  note  given  for  the  debt  due  by  the  covenant. 
Such  is  the  case  here.  The  notes  given  by  Barrett  were  for  tile 
debt  for  which  he  is  now  jointly  sued  with  Paine,  and  if  judg- 
ment is  given  for  the  plaintiff  here,  there  will  be  two  judg- 
ments against  him  for  the  same  debt  It  cannot  be,  as  Lord 
Ellenborough  and  the  other  judges  in  Drake  v.  Mitchell  sup- 
posed, that  actual  satisfaction  is  the  test,  and  that  because  the 
plaintiff  has  taken  an  individual  obligation  from  one  of  the  joint 
debtors,  he  can  have  two  judgments  in  his  favor  for  the  same 
debt— one  upon  the  joint,  and  another  upon  the  individual  obli- 
gation. If  satisfaction  was  the  test,  and  could  alone  constitute  a 
bar,  it  would  be  a  complete  answer  to  the  objection  of  the  pre- 
vious recovery  of  a  judgment  against  one,  in  an  action  against 
joint  debtors,  that  it  had  not,  in  the  language  of  the  court  in 
Drake  v.  Mitchell,  produced  the  fruit  of  a  judgment — actual  satis- 
faction. But  it  was  deemed  no  answer  in  Robertson  v.  Smith, 
which  settled  the  law  in  this  state,  and  the  recovery  of  the  judg- 
ment alone  was  held  to  be  a  bar,  because  it  changed  an  indebt- 
edness upon  contract  to  a  debt  of  record,  and  for  the  reason 
more  fully  given  by  Mr.  Justice  Park,  in  King  v.  Hoare,  that 
one  of  two  joint  contractors  cannot  be  twice  troubled  for  the 
same  cause ;  that  there  could  not  be  two  separate  judgments  for 
the  same  debt;  and  that  where  judgment  has  been  obtained  for 
a  debt,  the  right  given  by  the  record  merges  the  inferior  remedy 
by  action  for  the  same  debt  Nor  do  I  think  that  the  distinc- 
tion taken  by  Lord  Ellenborough,  that  the  covenant  and  the 
note  constituted  distinct  causes  of  action,  was  a  substantial 
one.  The  judgment  upon  the  note  was  for  the  same  debt,  and 
to  render  another  judgment  against  the  same  party  upon  the 
covenant,  was  contravening  the  principle  referred  to.  The  fact 
is,  that  the  law  upon  this  subject  was  not  well  understood,  and 


NEW  YORK-JUNE,  1859-  559 

Benson  ▼.  Paine. 

had  not  been  very  distinctly  defined,  when  Drake  v.  Mitchell  was 
decided.  When  the  point  came  up  for  consideration  m  this  state, 
in  Robertson  v.  Smith,  that  a  judgment  against  one  joint  debtor 
was  an  extinguishment  of  the  right  of  action  against  the  rest, 
there  was  a  determination  of  the  Supreme  Court  of  the  United 
States  directly  the  other  way,  (Sheehy  v.  Mandevilk,  6  Crancb, 
3p8),  and  yet  that  decision,  supported  as  it  was  by  the  weighty 
authority  of  Chief  Justice  Marshall,  was,  after  full  examina- 
tion, deliberately  disregarded;  and  when  King  v.  Bbare  was 
decided  in  England,  so  late  as  1844,  the  dicta  of  numerous 
judges  was  cited  against  the  proposition  contended  for,  and  the 
point  was  found  to  be  so  unsettled  and  doubtful  upon  the  au- 
thorities, as  to  draw  from  Baron  Parks,  in  delivering  the  judg- 
ment of  the  court,  the  observation  that  it  was  remarkable  that 
the  question  had  never  been  actually  decided  in  England.  If 
the  law,  then,  was  so  obscure  or  unsettled  upon  this  point,  it  may 
serve  to  explain  why  the  judges,  in  Drake  v.  Mitchell,  thought, 
in  the  case  before  them,  that  nothing  short  of  actual  satisfaction 
would  be  a  bar. 

Separate  judgments  might  be  had  against  the  maker  and  in- 
dorser  of  a  promissory  note,  and  against  each  of  the  parties  to 
an  instrument,  where  they  had  bound  themselves  severally  as 
well  as  jointly  ;  but  though  each  judgment  is  for  the  same  debt, 
it  is  against  a  separate  person,  and  does  not  present  what  Chief 
Justice  Spencer,  in  Robertson  v.  Smith,  declared  would  be  an 
anomaly  in  the  law,  and  inconsistent  with  the  notion  of  a  correct 
and  regular  judicial  proceeding, — twojudgments  rendered  against 
the  same  party  for  the  same  debt. 

I  have  gone  into  this  examination  of  the  authorities — though 
there  has  been  a  recent  decision  in  this  state  which  is  exactly  in 
point  (Peters  v.  Sandford,  1  Denio,  224,) — because  the  case  of 
Drake  v.  Mitchell  is  relied  upon  here,  and  does  not  appear  to  have 
been  considered,  or  to  have  been  referred  to  in  the  decision  of 
that  case.  One  of  two  partners  purchased  a  quantity  of  wool 
from  the  plaintiff,  for  which  he  gave  his  promisory  note.  The 
plaintiff  indorsed  the  note  and  passed  it  away,  and  not  being 
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paid  at  maturity,  he  and  the  maker  were  sued  tfpon  it,  and  judg- 
ment having  been  recovered,  the  plaintiff  paid  the  judgment. 
He  then  sued  both  partners  for  the  price  of  the  wool,  as  pur- 
chased upon  their  joint  account.  But  the  oourt  held,  assuming 
that  the  defendants  were  partners,  arid  were  jointly  liable  in  the 
purchase  of  the  wool,  that  the  judgment  upon  the  promissory 
note  given  by  one  of  them,  worked  an  extinguishment  or  mergn 
of  their  liability  upon  the  joint  contract.  That  to  extinguish  the 
joint  contract  it  was  not  necessary  that  satisfaction  should  follow 
the  judgment,  for  the  judgment  performed  that  office.  This  de- 
cision is  in  direct  conflict  with  Drake  v.  Mitchell  It  was  a  legiti- 
mate and  logical  deduction  from  the  principle  established  by  jBcA- 
ertson  v.  Smith,  and  is  decisive  of  the  point  in  question.  I  might 
have  given  judgment  for  the  defendants  upon  the  authority  of  this 
case  alone,  but  as  it  is  in  conflict  with  DraJce  v.  Mitchell,  and  as  the 
law  was  assumed  by  the  court  without  adverting  to  the  opposite 
ruling  in  that  case,  I  felt  called  upon  to  give  the  question  a 
more  full  and  extended  examination. 
Judgment  for  the  defendant  upon  the  demurrer. 


The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York  v.  James  Brett  and  John  Pettigrew. 

An  action  against  the  sureties  upon  the  official  bond  of  a  constable  of  the  dtj  of 
New  York,  given  pursuant  to  the  requirements  of  §  UT  of  2  Revised  Laws 
of  1813,  (p.  397),  to  recover  for  a  wrongful  act  done  by  the  constable  in  his  offi- 
cial capacity;  must  be  prosecuted  in  the  name  of  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York. 

The  bond  being  given  to  tho  mayor,  Ac.,  of  New  York,  for  the  benefit  of  any  per- 
son  aggrieved  by  the  official  misconduct  of  the  constable,  they  are  "  trustees  of 
an  express  trust"  within  the  meaning  of  §  113  of  the  Code,  and  may  sue  without 
joining  with  them  the  person  for  whose  benefit  the  suit  is  prosecuted. 

In  such  an  action  it  is  not  necessary  for  the  plaintiff  to  show,  at  tho  trial,  that  leave 
of  the  court  has  been  obtained  to  prosecute  the  bond. 
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If  fuoh  leave  hag  not  been  obtained,  the  omission  can  only  be  taken  advantage  of 
by  the  defendant,  by  a  motion  to  the  court  to  set  aside  the  proceedings  in  the 
action. 

Qwert, — whether  this  motion  can  be  made  after  a  trial  and  verdict  f 

At  Special  Term,  June  27,  1859. 

Trial  before  a  judge,  by  consent  of  parties,  without  a  jury. 
Thfe  action  was  brought  against  the  defendants  as  sureties  upon 
a  constable's  bond,  given  to  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York,  pursuant  to  the  provisions  of  sec- 
tion 147  of  "  A^i  act  to  reduce  several  laws  relating  particularly 
to  the  city  of  New  York,"  passed  April  9, 1818.  (See  2  Revised 
Laws,  897 ;  also  Davies'  Laws  relative  to  the  city  of  New  York, 
518.)  At  the  trial  a  judgment  record  was  produced,  showing 
a  recovery  against  the  constable  for  a  wrongful  act  done  by  him 
in  his  official  capacity ;  also  that  an  execution  issued  thereon 
had  been  returned  wholly  unsatisfied.  The  plaintiffs  then  rested ; 
whereupon  the  defendants'  counsel  moved  to  dismiss  the  com- 
plaint upon  the  ground  that  the  action  should  have  been  brought 
in  the  name  of  the  plaintiff  in  the  judgment,  they  being  the*  real 
parties  in  interest,  and  also  that  because  it  did  not  appear  that 
this  court  had  granted  leave  to  prosecute  the  bond  in  suit. 

James  Oeddes  Day,  for  die  pkintifb. 
WiUiam  C.  Carpenter,  for  the  defendants. 

Daly,  First  Judge. — The  only  point  arising  in  this  case  is, 
whether  the  action  should  have  been  brought  in  the  name  of  the 
real  parties  in  interest ;  and  whatever  doubts  may  have  existed  on 
that  point  heretofore,  they  are  set  at  rest  by  the  decision  of  the 
Court  of  Appeals  in  the  People  v.  Norton,.  5  Seld.  176.  It  was 
held  in  that  case  that  an  action  upon  a  bond,  given  by  a  trustee 
and.  his  surety  to  the  people  of  this  state,  for  the  benefit  of  cer- 
tain parties  interested  in  the  estate  of  which  the  defendant  was 
trustee,  was  properly  brought  in  the  name  of  the  people,  and 
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there  is  nothing  in  principle  to  distinguish  that  case  from  the 
present. 

If  leave  of  the  court  to  prosecute  the  bond  had  not  been  ob- 
tained before  the  commencement  of  the  suit,  the  defendants- 
remedy  was  by  motion  to  the  court  to  set  aside  the  proceedings. 
The  plaintiffs  were  not  bound  to  show  upon  the  trial  that  they  had 
obtained  the  leave  of  the  court,  and  the  want  of  proof  of  that  fact 
constituted  no  ground  for  a  non-suit  The  plaintiffs  are  entitled 
to  judgment 

Ordered  accordingly. 

Upon  consultation,  all  the  judges  concurred  in  this  opinion.* 


John  J.  Tucbbr  v.  Samuel  P.  William* 

If  a  contractor,  In  erecting  a  building,  materially  departs  from  what  was  agreed 
upon,  and  fails  substantially  to  perform  his  contract,  he  can  recover  nothing  and 
practically  forfeits  to  the  owner  all  that  has  been  done. 

This  rule,  however,  should  only  be  applied  to  cases  where  the  contractor  utterly 
fails  to  show  a  substantial  performance  of  his  contract 

The  evidence  at  the  trial  was  conflicting  as  to  whether  the  building  had  been 
erected  in  conformity  with  the  contract  An  architect,  who  bad  been  employed 
by  the  owner  to  superintend  the  work  as  it  progressed,  was  among  those  who 
testified  that  the  work  done  waa  In  totnplianoe  with  the  contract  Held,  that  in 
weighing  the  evidence,  his  testimony  should  be  regarded  as  controlling  upon  me 
question. 

At  Special  Tebm,  June  27, 1859. 

Trial  before  a  judge  without  a  jury,  in  an  action  to  foreclose 
a  mechanic's  lien  upon  building  and  premises  No.  18  East  87th 
street,  belonging  to  the  defendant  It  appeared  that  the  plain- 
tiff had  contracted  with  the  defendant,  as  owner,  to  do  the  mason 


•  See  The  Mayor,  <**,*/ 2*  7.  v.  Dotty,  4  Abbott  Pr.  R.  127;  Lom$  r.  Xrvgr, 
4  &  D.  Smith,  350. 
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work  on  the  building  in  question  for  $5,800,  the  work  to  be 
done  to  the  defendant's  satisfaction,  and  according  to  certain 
plans  and  specifications  referred  to  in  the  contract  Some  extra 
work  had  also  been  done,  amounting  to  $65,  and  the  building 
had  been  entirely  finished,  and  was  in  the  occupation  of  the  de- 
fendant A  lien  was  claimed  for  $4,852,  the  balance  alleged  to 
be  due  over  and  above  all  payments  made  by  the  defendant  on 
account  The  defence  set  up  in  the  answer  was,  that  the  build- 
ing had  been  in  no  respect  erected  according  to  the  plans  and 
specifications ;  that  there  had  been  paid  to  the  plaintiff,  on 
account  of  his  work,  $4,683  in  cash  and  notes,  and  the  defend- 
ant, by  reason  of  the  failure  and  omission  of  the  plaintiff  to 
perform  his  contract,  had  sustained  damages  to  the  amount  of 
$2,000,  which  he  claimed  to  be  allowed  him  against  any  demand 
of  the  plaintiff.  At  the  trial  the  amount  of  the  plaintiff's  claim 
was  not  disputed,  but  it  was  insisted  that  the  building  had  not 
been  constructed  according  to  the  contract  and  specifications, 
and  therefore  no  recovery  could  be  had.  It  appeared  also  that 
during  the  progress  of  the  work,  an  architect  in  the  employ  at 
the  defendant  had  overlooked  and  superintended  it,  and  had 
given  certificates  upon  which  the  payments  had  been  made  as 
the  work  progressed.  He  had  also  given  a  certificate,  after  the 
building  had  been  completed,  tri  the  effect  that  it  had  been  so 
finished  according  to  the  contract.  Upon  the  question  as  to 
whether  the  work  had  been  done  in  conformity  with  the  con- 
tract, many  witnesses  were  examined  on  both  sides,  and  the 
views  of  the  judge,  respecting  the  weight  to  be  attached  to  their 
testimony,  are  expressed  in  his  opinion. 

John  R.  Flanagan  and  Hewn/  R  Oummings,  tat  the  plaintiff 

Samud  William*,  for  the  defendant 

Daly,  First  Judge.— -This  action  is  brought  by  the  plaintiff  to 
foreclose  a  lien  for  work  and  materials  supplied  in  the  erection 
of  a  building  for  the  defendant    The  building  was  erected  under 
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a  contract  specifying  the  nature  of  the  work  and  the  kind  of 
materials  that  were  to  be  used.  The  plaintiff  claims  for  what 
was  done  in  pursuance  of  the  contract,  and  for  extra  work — after 
allowing  for  all  payments  that  have  been  made  to  him — a  bal- 
ance of  $4,862.  The  defendant  insists  that  the  building  was  not 
erected  in  the  manner  required  by  the  contract  That  there 
was  a  material  deviation,  both  as  to  the  way  in  which  the  work 
was  done  and  in  the  kind  of  materials  that  were  used.  That 
different  parts  of  the  work,  and  a  considerable  portion  of  the 
materials  were  greatly  inferior  to  what  was  required  by  the  spe- 
cifications, and  that  die  plaintiff,  not  having  performed  his  con- 
tract, is  entitled  to  nothing. 

Though  the  building  is  finished  and  in  possession  of  the  owner, 
still  if  the  contractor,  in  erecting  it,  has  materially  departed  from 
what  was  agreed  upon — if  he  has  failed  substantially  to  do  what 
was  specified  and  stipulated  for  in  the  contract — be  can  recover 
nothing,  and  practically  forfeits  to  the  owner  what  is  done.  Smith 
v.  Brady,  17  N.  Y.  B.  178.  This  is  a  stringent,  but  healthy  and 
necessary  rule,  to  secure  the  faithful  performance  of  contracts ; 
but  as  the  penalty  it  imposes  upon  the  defaulting  contractor  is  a 
severe  one — in  this  case  involving  a  loss  of  labor  and  materials 
valued  at  over  four  thousand  dollara — the  court,  in  applying  the 
rule,  should  be  well  satisfied  that  the  case  is  one  coming  clearly 
within  it,  and  that  the  contractor  has  utterly  fitiled  to  show  a 
substantial  performance  of  his  contract 

The  evidence  in  this  ease  is  conflicting.  Three  witnesses  on 
the  part  of  the  defendant,  who  have  examined  the  building  sinoe 
it  was  erected,  and  compared  it  with  the  specifications,  swear 
that  it  is  not  built  according  to  the  specifications,  and,  in  connec- 
tion with  two  ottier  witnesses,  have  pointed  out  parts  which  they 
regard  as  defective,  and  as  failing  to  comply  with  what  was  re- 
quired by  the  contract  While  eight  witnesses  on  the  part  of 
the  plaintiff  including  himself— who  were  either  engaged  upon 
the  building  or  supplied  materials  towards  its  erection — rebut 
this  testimony.  I  should  have  found  it  difficult  to  determine  be- 
tween these  two  classes  of  witnesses ;  but  there  is  a  feature  in 
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the  case  which,  upon  a  question  so  situated,  has  enabled  me  to 
reach  what  I  regard  as  a  satisfactory  conclusion.  The  building 
was  erected  under  the  supervision  of  an  architect,  by  whom  the 
building  was  repeatedly  examined  while  it  was  in  progress,  who 
gave  directions  as  to  the  work,  and  upon  whose  certificates  all 
the  previous  payments  were  made.  For  the  two  last  and  final 
payments  he  also  gave  his  certificate,  which  was  presented  by 
the  plaintiff  to  the  defendant  with  the  remark  that  the  job  was 
finished,  to  which  the  defendant  answered  that  he  was  negoti- 
ating with  his  brother-in-law  for  the  money,  and  that  the  plaintiff 
would  be  paid.  There  is  no  reason  to  suppose  any  collusion 
between  the  plaintiff  and  the  architect,  as  the  plaintiff  had  never 
employed  him  in  anything,  never  agreed  with  him  for  any  per 
centage,  had  never  paid  him  anything,  and  had  never  come  in 
contact  with  him  until  the  erection  of  this  building ;  and  for  his 
services  as  an  architect  in  this  matter  he  was  paid  by  the  defend- 
ant. The  defendant  sought  to  overcome  this  feature  in  the  case 
by  testifying  that  the  architect  was  a  very  young  man,  whose 
experience  had  not  been  large ;  that  he  did  not  agree  to  pay 
upon  his  certificate,  but  only  in  the  event  that  he  was  satisfied 
himself;  upon  which  I  asked  him,  what  was  the  use,  then,  ot 
employing  an  architect,  and  of  requiring  him  to  give  a  certifi- 
cate ;  to  which  the  defendant  replied,  that  it  was  a  mere  form 
that  was  gone  through  with.  To  the  defendant's  testimony  in  * 
this  respect  I  gave  no  weight,  but  considered  the  final  certificate 
of  the  architect,  supported  as  it  was  by  his  testimony,  as  suf- 
ficient to  turn  the  scale  when  testing  the  respective  weight  of 
conflicting  testimony.  I  shall  give  judgment*  therefore!  for  the 
plaintiff,  for  the  amount  claimed. 
Judgment  accordingly. 
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Petition  of  John*  Snook  for  authority*  to  change  his 

NAME. 

Under  the  "  Act  to  authorize  persons  to  change  their  Dames,"  (Laws  1847,  ch.  464), 
before  the  judge  is  entitled  to  exercise  the  special  jurisdiction  thereby  conferred, 
the  evidence  presented  must  be  such  that  he  can  say  judicially,  that  the  applicant 
will  derive  a  pecuniary  benefit  by  assuming  another  name. 

Men  belief  of  the  petitioner  that  it  will  be  for  his  pecuniary  interest  that  his  name 
should  be  changed,  is  not  sufficient  to  authorize  the  judge  to  order  the  change 
desired. 

The  origin  of  proper  names  considered,  and  the  law  and  usage  respecting  them  ex- 
amined.—Per  Daly,  F.  J. 

It  9eema,  that  although  the  custom  is  universal  for  all  male  persons  to  bear  tbs 
name  of  their  parents,  there  is  nothing  in  the  law  prohibiting  a  man  from  taking 
another  name,  if  he  so  desires ;  nor  is  there  any  penalty  or  punishment  for  so  doing 

A  contract  or  obligation  may  be  entered  into  by  a  person  by  any  name  he  mar 
choose  to  assume.  The  law  only  looks  to  the  identity  of  the  individual,  and 
when  that  is  clearly  established,  the  act  will  be  binding  upon  him. 

At  Chambers,  August  4, 1859. 

The  applicant  petitioned  for  a  change  of  name  under  the  pro- 
visions of  the  act  referred  to,  passed  December  14th,  1847.  See 
3R.S.  (5th  ed.)  873.  All  the  material  facts  in  the  petition  are 
stated  in  the  opinion. 

The  petitioner,  in  person. 

Daly,  First  Judge. — This  is  an  application  for  an  order 
authorizing  the  petitioner  to  change  his  name  to  John  Pike. 

He  sets  forth  in  his  petition  that  Snook  is  a  name  of  German 
origin,  corresponding  with  the  English  word  Pike.  That  some 
years  ago  he  intended  to  apply  to  the  legislature  for  liberty  to 
change  his  name,  and  consulted  a  lawyer,  who  advised  him  that 
he  had  the  right  to  change  his  name  himself,  and  that  such  appli- 
cation was  not  necessary.  That  he  accordingly  changed  his 
name  to  John  Pike,  and  became  a  member  of  a  firm,  in  the  city 
of  Syracuse,  under  the  name  of  John  Pike  &  Co.,  and  under 
that  name  became  and  id  known  to  a  large  number  o€  hiss 
business  acquaintances,  and  enjoys  under  it  a  Kuiwucss  goodwill ; 
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that  he  contemplates  entering  into  a  copartnership  with  a  gentle- 
man of  this  city  who  objects  to  the  name  of  Snook  appearing  in 
the  business  title  or  name  of  the  firm,  and  that  the  petitioner 
believes  it  to  be  for  his  pecuniary  interest  that  his  name  should 
be  known  as  John  Pike. 

Under  the  act  of  1847  a  judge  of  this  court  may  authorize  any 
person  of  full  age,  residing  in  this  state,  to  assume  another  name, 
if  the  judge  is  satisfied  that  the  applicant  will  derive  any  pecuni- 
ary benefit  from  assuming  another  name.  By  this  is  to  be  under- 
stood  that  the  judge  is  to  be  judicially  satisfied,  upon  proper 
proof  (Smith  v.  Luce,  13  Wend.  237,)  that  such  will  be  the  effect 
if  the  name  is  changed.  To  put  a  case  in  point,  if  an  estate  is 
left  to  a  man  by  will,  upon  condition  that  he  take  the  name  of 
the  testator,  then  it  is  apparent  that  he  will  derive  a  pecuniary 
benefit  by  being  allowed  to  assume  that  name.  In  this  case  the 
petitioner  merely  shows  that  he  believes  that  it  will  be  for  his 
pecuniary  interest  that  his  name  should  be  changed  to  John 
Pike ;  but  that,  in  my  judgment,  is  not  sufficient  to  give  me 
authority,  under  this  act,  to  order  his  name  to  be  changed.  The 
mere  possibility  or  probability  that  such  may  be  the  effect  is  not 
enough.  The  evidence  before  the  judge  must  be  such  that  he 
can  say  judicially  that  the  applicant  will  derive  a  pecuniary 
benefit  by  assuming  another  name,  or  a  case  is  not  presented  that 
will  entitle  the  officer  to  exercise  the  special  jurisdiction  con- 
ferred  by  the  act. 

The  question  has  been  asked,  upon  this  application,  whether 
he  has  not  the  right  to  translate  his  name  into  the  English 
language,  and  call  himself  by  the  word  in  English,  which  is 
equivalent  to  or  of  the  same  meaning  as  Snook?  It  does  not 
fall  within  the  sphere  of  my  judicial  duty  to  pass  upon  that  ques- 
tion ;  but,  as  this  application  has  been  made  in  good  faith,  and 
is  very  earnestly  pressed,  I  have  no  objection  to  state  my  views.  # 
The  word  Snook  is  not,  as  the  applicant  supposes,  of  German 
origin,  nor  is  "  pike  "  expressed  in  German  by  such  a  word.  The 
word  is  Dutch  or  Flemish,  from  moek,  signifying  pike,  a  species 
>f  fish.    Wernick's  Dictionary.    The  meaning  of  the  word  con* 
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stituting  the  name  of  a  person,  is  of  no  importance,  for,  consid- 
ered as  a  name,  it  derives  its  whole  significance  from  the  feet 
that  it  is  the  mark  or  indicia  by  which  he  is  known.  Many 
names  have  no  specific  meaning  apart  from  indicating  the  per- 
sons who  bear  them,  and,  as  designaiio  persona,  it  makes  no  dif- 
ference should  the  word  or  name  performing  that  office,  as  is 
frequently  the  case,  be  also  a  word  for  expressing  something 
else.  As  the  proper  or  lawful  names  of  persons  is  a  subject  to 
which  legal  writers  have  paid  but  little  attention,  it  will  be  neces- 
sary to  examine  the  state  of  the  law  respecting  it.  As  I  have 
said,  a  man's  name  is  the  mark  or  indicia  by  which  he  is  distin- 
guished from  other  men.  By  a  practice  now  almost  universal 
among  civilized  nations,  it  is  composed  of  bis  christian  or  given 
name,  and  his  surname.  The  one  is  the  name  given  to  him  after 
birth,  or  at  baptism ;  the  other  is  the  patronymic  derived  from 
the  common  name  of  his  parents.  In  the  case  of  illegitimates! 
they  take  the  name  or  designation  they  have  gained  by  reputa- 
tion. Bex  v.  Smithy  6  0.  &  P.  154;  Sex  v.  Clark,  B.  &  R  C.  C. 
358.  The  christian  or  first  name  is,  in  the  law,  denominated  the 
proper  name ;  and  a  party  can  have  but  one,  for  middle  or  added 
names  are  not  regarded.  State  v.  Martin,  10  Mis.  391 ;  EdmonsUm 
v.  The  State,  17  Ala.  179 ;  McKay  v.  Spick,  8  Texas,  876 ;  Bex  v. 
Newman,  1  Ld.  Bay.  562, 305 ;  Franklin  v.  TaUmadge,  5  Johns.  B. 
64.  Formerly,  the  christian  name  was  the  more  important  of 
the  two.  "  Special  heed,"  says  Coke,  "  is  to  be  taken  of  the  name 
of  baptism,  as  a  man  cannot  have  two,  though  he  may  have 
divers  surnames."  Coke  Litt  3,  a  (in).  Indeed,  anciently  in 
England,  there  was  but  one  name,  for  surnames  did  not  come 
into  use  until  the  middle  of  the  fourteenth  century,  and  even 
down  to  the  time  of  Elizabeth,  .they  were  not  considered  of  con- 
trolling importance.  Thus  Chief  Justice  Pophajc,  in  Britton  v. 
m  Wrightman,  (Popn.  56),  speaking  of  grants,  declares  that  "the  law 
is  not  precise  in  the  case  of  surnames,  but  for  the  christian  name," 
he  says,  "  this  ought  always  to  be  perfect ;"  and  throughout  the 
early  reports  the  christian  name  is  uniformly  referred  to  as  the 
most  certain  mark  of  the  identity  of  the  individual  in  all  deeds 
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or  instruments.  Greater  importance  being  attached  to  the  chris- 
tian name  arose  from  the  fact  that  it  was  the  designation  con- 
ferred by  the  religions  rite  of  baptism,  while  the  surname  was 
frequently  a  chance  appellation,  assumed  by  the  individual  him- 
self, or  given  to  him  by  others,  for  some  marked  characteristic, 
such  as  his  mental,  moral  or  bodily  qualities,  some  peculiarity 
or  defect,  or  for  some  act  he  had  done  which  attached  to  his  de- 
scendants, while  sometimes  it  did  not  Camden  mentions  an  in- 
stance of  a  knight  in  Cheshire,  each  of  whose  sons  took  different 
surnames,  whilst  their  sons,  in  turn,  also  took  different  names 
from  their  fathers.  They  altered  their  names,  he  says,  in  reepeet 
to  habitation,  to  Egerton,  Cotgrove,  and  Overton ;  in  respect  to 
color,  to  Gough,  which  is  red ;  in  respect  to  learning,  to  Ken- 
Clarke,  (a  knowing  clerk  or  learned  man) ;  in  respect  to  qual- 
ity, to  Goodman ;  in  respect  to  stature,  to  Richard  Little ;  and 
in  respect  to  tbe  christian  name  of  the  father  of  one  of  them,  to 
Richard  son,  though  all  were  descended  from  William  Bel  ward; 
and  the  gentlemen  of  Cheshire,  he  adds,  bearing  those  different 
family  names,  would  not  easily  believe  that  they  were  all  the 
descendants  of  one  man,  were  it  not  for  an  ancient  roll,  which 
Camden  saw.  Camden's  Remains,  (ed.  of  1687),  p.  141.  And  Lord 
Coke  refers  to  tbe  Year  Books  to  show  that  a  man  may  havte 
divers  names,  that  is,  surnames,  at  divers  times.  Coke  Litt.  3, 
a.  The  insufficiency  of  the  christian  name  to  distinguish  the 
particular  individual,  where  there  were  many  bearing  the  same 
name,  led  necessarily  to  the  giving  of  surnames ;  and  a  man  was 
distinguished,  in  addition  to  his  christian  name,  in  the  great 
majority  of  cases,  by  die  name  of  his  estate,  or  the  place  where 
he  was  born,  or  where  he  dwelt,  or  from  whence  he  had  come, 
as  in  the  name  Washington,  originally  Wessyngton,  which,  as 
its  component  parts  indicate,  means  a  person  dwelling  on  the 
meadow  land,  where  a  creek  runs  in  from  tfie  sea,  or  else  from 
his  calling,  as  John  the  smith,  or  William  the  tailor,  in  time 
abridged  to  John  Smith  and  William  Taylor.  '  And  as  tbe 
son  usually  followed  the  pursuit  of  the  father,  the  occupation  be- 
came the  family  surname,  or  the  son  was  distinguished -from  Jhe 
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father  by  calling  him  John's-son,  or  William'sHSon,  which,  among 
the  Webb,  was  abridged  to  «,  as  Edwards,  Johns  or  Jones, 
or  Peters,  which,  as  familiar  appellations,  passed  into  surnames. 
The  Normans  added  Fitz  to  the  father's  christian  name,  to  dis- 
tinguish the  son,  as  Fitz-herbert  or  Fitz-gerald.  And  among 
the  Celtic  inhabitants  of  Ireland  and  Scotland,  wjiere  each  sep- 
arate clan  or  tribe  bore  a  surname,  to  denote  from  what  stock 
each  family  was  descended,  Mac  was  added  to  distinguish  the 
son,  and  O  to  distinguish  the  grandson ;  and  generally,  where 
names  were  taken  from  a  place,  the  relation  of  the  individual 
to  that  place  was  indicated  by  a  word  put  before  the  name,  like 
the  Butch  Van  or  French  2?e,  or  a  termination  added  at  the  end, 
which  additions  were  in  time  merged  into  and  formed  but  one 
word,  until,  from  these  various  prefixes  and  suffixes,  numerous 
names  were  formed  and  became  permanent  So,  as  suggested, 
something  in  the  appearance,  character,  or  history  of  the  indi- 
vidual gave  rise  to  the  surname,  such  as  his  color,  as  black  John, 
brown  John,  white  John,  afterwards  transposed  to  John  Brown, 
&c. ;  or  it  arose  from  his  bulk,  heighth,  or  strength,  as  Little, 
Long,  Hardy,  or  Strong;  or  his  mental  or  moral  attributes,  as 
Good,  Wiley,  Gay,  Moody,  or  Wise ;  or  his  qualities  were  poet- 
ioally  personified  by  applying  to  him  the  name  of  some  animal, 
plant,  or  bird,  as  Fox  or  Wolf,  Rose  or  Thorn,  Martin  or  Swan ; 
and  it  was  in  this  way  that  the  bulk  of  our  surnames,  that  are 
not  of  foreign  extraction,  originated  and  became  permanent. 
They  grew  into  general  use,  without  any  law  commanding  their 
adoption,  or  prescribing  any  course  or  mode  respecting  them ; 
for  I  know  of  but  one  instance  of  a  positive  statute  commanding 
the  taking  of  names  or  regulating  the  manner  of  selecting  them, 
and  that  was  limited  to  a  particular  locality.  In  the  fourth  year 
of  the  reign  of  Edward  IV.  an  act  was  passed  compelling  every 
Irishman  that  dwelt  within  the  English  pale,  to  take  an  English 
surname,  and  enacting  that  it  should  be  the  name  of  some  town, 
or  of  some  color,  as  black  or  brown,  or  of  some  art  or  occupation, 
or  of  some  office,  which  led  to  an  extensive  change  of  names  in 
thata  part  of  Ireland,  as  a  non-coripliance  was  attended  with  a 
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forfeiture  of  goods.    But,  though  for  several  centuries  the  prac- 
tice of  giving  or  assuming  surnames  was  general,  it  extended 
little  farther  than  the  particular  individual  of  which  it  was  the 
designation  or  mark.     His  descendants  adopted  it  or  not,  at 
pleasure,  or  he  assumed  a  new  name  himself,  or  others  conferred 
upon  him  some  characteristic  appellation,  which  adhered  to  him 
and  his  descendants.    This  fluctuation  and  change,  however,  was 
materially  arrested  by  a  statute,  passed  1  Henry  V.,  c.  8,  called 
the  Statute  of  Additions,  which  required  not  only  the  name  of 
the  individual  to  be  inserted  in  every  writ  or  indictment,  but, 
in  addition,  his  calling,  his  estate  or  degree,  and  the  town,  ham* 
let,  or  place  to  which  he  belonged.     And  in  the  reign  of  Henry 
VIII.,  Cromwell,  the  secretary  of  the  king,  established  a  regula- 
tion, by  which  a  record  was  required  to  be  kept  in  every  parish 
of  births,  marriages  and  deaths ;  a  regulation  which,  in  connec- 
tion with  the  previous  act,  operated  to  check  the  caprice  of  in- 
dividuals in  the  matter  of  their  names,  and  to  fix  them  as  durable 
appellations,  for  every  man's  name  thereafter  became  a  matter  of 
record  at  his  birth,  his  marriage,  and  at  his  death ;  and  this  re 
cording  of  such  events  in  every  family,  led  to  the  use  of  one 
name  to  designate  the  members  of  one  family,  which  the  record 
served  to  perpetuate ;  transmitting  it  from  father  to  son,  until  the 
practice  became  general  for  all  descendants  to  bear,  and  become 
known  by,  the  name  of  a  common  ancestor.    But  this  was  the 
work  of  several  centuries,  and  even  at  the  present  day,  in  remote 
and  sparsely  settled  districts  of  England  and  Wales,  the  practice 
is  not  entirely  extinct  of  assuming  and  changing  surnames.    All 
this,  it  will  be  seen,  was  brought  about  without  any  positive  pro- 
vision of  law,  other  than  those  that  have  been  referred  to.    By 
a  usage,  sufficiently  general  to  be  called  universal,  the  son  now 
bears  the  name  of  the  father,  and  in  turn  transmits  it  to  his  own 
male  descendants.    Surnames,  from  their  infinite  variety,  have 
now  become  a  more  certain  mark  of  identity  than  the  first  name, 
for  the  whole  number  of  christian  or  first  names  now  commonly 
in  use  do  no  not  exceed  six  hundred,  while  the  directory  of  this 
city  exhibits  no  less  than  twenty  thousand  varieties  of  surnames. 
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It  is  the  combination  of  the  christian  and  surname  that  now 
marks  the  individual's  identity;  and  he  is  distinguished  still 
more  accurately  by  the  use,  now  very  general,  of  middle  names 
or  initial  letters. 

But  though  the  custom  is  wide  spread  and  universal,  for  all 
males  to  bear  the  name  of  their  parents,  there  is  nothing  in  the 
law  prohibiting  a  man  from  taking  another  name  if  he  chooses. 
There  is  no  penalty  or  punishment  for  so  doing,  nor  any  conse- 
quence growing  out  of  it,  except  so  far  as  it  may  lead  to  or  cause 
a  confounding  of  his  identity.  In  some  countries  it  is  otherwise. 
In  France,  a  law  was  passed  in  the  second  year  of  the  first  revo- 
lution (Z.  6  Fructidor,  Au.  77.,)  and  another  (19  Nivose,  Au.  VIJ 
which  is  still  in  force  (Chdes  Francais  par  Bourguignon  el  Royer — 
OoUard,  §  84  and  note ;  Dictionaire  de  Legislation  Universal  par 
Chabal—Ckameanej  vol.  2,  p.  266,)  forbidding  any  citizen  to  bear 
any  first  name  (prenom)  or  surname,  than  that  which  is  ex- 
pressed in  the  registry  of  his  birth,  or  to  add  any  surname  to  his 
proper  name;  but  no  enactment  of  the  kind  has  ever  been 
passed  in  England  or  in  this  state,  but,  on  the  contrary,  there 
have  been  many  instances  in  which  individuals  have  changed 
their  names  and  held  offices  of  public  trust,  and  become  distin- 
guished by  the  name  they  adopted.  The  poet  Mallet  may  be 
cited  as  an  illustration.  His  father  was  of  the  clan  of  the  Mac- 
gregors;  and  when  that  clan  was  suppressed,  and  its  name  abol- 
ished by  law  in  consequence  of  the  violent  acts  of  Bob  Boy,  he 
took  the  name  of  Malloch,  by  which  name  the  son  was  knowu 
until  he  came  to  London  in  his  twenty-sixth  year,  when,  dis- 
liking his  Scotch  patronymic,  he  adopted  the  French  name  ot 
Mallet,  and  by  this  name  held  an  office  under  government,  be- 
came distinguished  in  literature,  and  transmitted  the  name  to  his 
descendants.  That  such  instance*  rarely  occur,  may  be  readily 
accounted  for  in  the  fact  of  the  absence,  usually,  of  any  object  to 
induce  a  man  to  change  his  name.  In  the  circumstance  that 
there  is  generally  a  just  and  honorable  pride  in  bearing  the 
name  of  one's  auoestora,  and  in  the  farther  fact  that  it  is  scarcely 
in  the  power  of  a  man  to  change  his  name,  unless  he  goes  to  a 
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place  where  he  is  unknown ;  for  as  long  as  he  continues  to  abide 
where  he  is  known,  people  will  continue  to  call  him  him  by  the 
name  to  which  the;  are  accustomed. 

It  is  this  difficulty,  I  apprehend,  mainly,  that  led  to  the  prac- 
tice of  applying  for  the  king's  license,  or  the  passage  of  a  statute, 
in  cases  where  the  taking  of  a  new  name  had  become  necessary 
in  consequence  of  the  devise  of  an  estate  upon  that  condition,  as 
all  persons  will  conform  to  what  is  decreed  or  enjoined  by  the 
sovereign  authority  of  the  state.  Lord  Mansfield  seems  to 
have  thought,  in  Gulliver  v.  Ashby,  (4  Bur.  1940),  that  the  king's 
license,  or  an  act  of  parliament,  was  essential  to  entitle  a  man  to 
assume  another  name ;  but  in  later  cases  the  right  of  an  indi- 
vidual to  take  another  name,  without  the  king's  license  or  an  act 
of  parliament,  has  been  distinctly  recognized ;  and  the  validity 
of  acts  done  in  the  adopted  name  have  been  sustained  even 
where  they  imposed  a  charge  upon  the  public.  In  The  King  v. 
The  Inhabitants  of  Billinghurst,  (3  Maule  &  Sel.  250),  the  ques- 
tion was,  whether  a  pauper,  whose  baptismal  and  surname  was 
Abraham  Langley,  and  who,  by  that  name,  had  a  legal  settle- 
ment in  Billinghurst,  could,  with  his  wife  and  family,  be  charged 
upon  that  parish.  He  was  married  in  another  parish  by  the 
name  of  George  Smith,  and  had  been  khown  in  that  parish  for 
three  years  before  his  marriage  by  that  name.  The  wife  and 
children  had  no  settlement  in  Billinghurst,  unless  they  had  ac- 
quired one  by  the  marriage,  and  the  point  involved  was  the 
validity  of  the  pauper's  marriage  by  the  name  of  George  Smith ; 
the  marriage  act  of  26  Geo.  II,  a  88,  rendering  it  essential  to  the 
validity  of  a  marriage  that  there  should  be  a  publication  before- 
hand of  the  "true  christian  and  surnames"  of  the  parties.  It 
was  insisted  that  this  had  not  been  done-— that  the  marriage  was, 
therefore,  void,  and  that  the  wife  and  children  were  not  charge- 
able upon  the  parish  of  Billinghurst;  but  the  court  held  that  the 
publication  of  the  banns  by  the  name  of  6eorge  Smith — that 
being  the  name  which  the  pauper  had  gained  by  reputation,  and 
ov  which  he  was  known  at  the  time  in  the  parish  where  he  was 
narried — was  a  publication  of  the  true  name  within  the  meaning 
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of  the  act  In  a  note  at  the  end  of  this  case,  several  decisions  of 
Lord  Stowell,  in  the  Consistory  Court,  are  collected.  In  one 
of  them  (Frankland  v.  Nicholson)  Ann  Nicholson  was  married, 
and  the  banns  published  by  the  name  of  Ann  Ross.  Sir  Wil- 
liam Scott,  in  reply  to  the  argument  that  the  proper  christian 
and  surname  of  a  party  could  not  be  altered  except  by  the  king's 
license  or  an  act  of  the  legislature,  said,  that  there  might  be  cases 
where  names,  acquired  by  genera!  use  and  habit,  would  be  taken 
as  the  true  christian  and  surname  of  a  party,  but  as  there  was 
not  sufficient  evidence  in  the  case  before  him  to  show  that  the 
woman  had  ever  been  known  by  the  name  of  Boss,  he  annulled 
the  marriage.  In  another  case  before  him,  {Mayhew  v.  Mayhew\ 
which  was  a  proceeding  for  a  divorce  upon  the  ground  of  adul- 
tery, the  woman  set  up  that  she  had  never  been  legally  married, 
having  been  described  in  the  publication  of  the  banns  as  Sarah 
Kelso,  when  her  real  name  was  Sarah  White.  It  was  shown,  in 
reply,  that  she  had  gone  by  several  different  names,  but  was 
generally  known  by  the  name  of  Kelso  before  the  marriage,  and 
upon  this  evidence  he  held  the  marriage  to  be  valid. 

Doe  v.  Totes  (5  Barn.  &  Aid.  544,)  is  a  case  still  more  dis- 
tinctly in  point.  An  estate  was  devised  upon  condition  that  the 
devisee  should  take  the  surname  of  the  testator.  The  will  pro- 
vided that,  within  three  years  after  the  devisee  arrived  at  the 
age  of  twenty-one,  he  should  procure  his  name  to  be  altered  to 
the  testator's  name  of  Luscombe,  by  act  of  parliament  or  in  some 
other  effectual  way.  The  devisee,  before  he  was  of  age  and  be- 
fore he  entered  upon  or  was  let  into  the  possession  of  the  estate, 
took  the  name  of  Luscombe,  which  name  he  continued  thereafter 
to  bear.  At  twenty-one  he  took  possession  of  the  estate,  but 
suffered  the  three  years  to  go  by,  without  applying  for  the  king's 
license  or  an  act  of  parliament,  to  entitle  him  to  use  the  name  ot 
Luscombe,  and  he  continued  to  hold  and  enjoy  the  estate  for  eight 
years  thereafter,  when  he  conveyed  it  to  the  defendants.  It  was 
iurfsted  that  he  had  forfeited  the  estate  by  having  foiled  to  comply 
with  the  testator's  directions  within  the  three  years  after  he  reached 
twenty -one,  in  not  obtaining  or  applying  for  the  king's  license,  or 
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an  act  of  parliament  authorizing  him  to  take  the  name  of  Luscombe. 
But  the  court  gave  judgment  for  the  defendants,  holding  that  the 
devisee  had  sufficiently  taken  the  testator's  name,  and  that  it  was 
not  necessary  for  him  to  apply  for  an  act  of  parliament  or  for 
the  king's  license.  "  A  name,"  said  Chief  Justice  Abbott,  in 
delivering  the  judgment  of  the  court,  "  assumed  by  the  volun- 
tary act  of  a  young  man  at  his  outset  into  life,  adopted  by  all 
who  knew  him,  and  by  which  he  is  constantly  called,  become*, 
for  all  purposes  that  occur  to  my  mind,  as  much  and  effectually 
his  name  as  if  he  had  obtained  an  act  of  parliament  to  confer  it 
upon  him;"  and  there  are  numerous  cases,  both  in  this  country 
and  in  England,  holding  that  where  a  man  enters  into  a  con- 
tract or  does  any  act  in  a  particular  name,  that  he  may  be  sued 
by  the  name  that  he  used,  whatever  his  true  name  may  be,  and 
generally  that  wherever  a  man  has  done  an  act  in  a  particular 
name,  or  where  he  makes  a  grant,  that  it  may  always  be  shown 
in  support  of  the  validity  of  the  act,  that  he  was  known  by  that 
name  at  and  about  the  time  when  the  act  was  done,  though  he 
may  have  been  baptized  or  previously  known  by  a  different 
name.  All  that  the  law  looks  to  is  the  identity  of  the  individual, 
and  when  that  is  clearly  established  the  act  will  be  binding  upon 
him  and  upon  others.  Waterbury  v.  Muther,  16  "Wend.  611 ; 
Oriswoldv.  Sedgwick,  6  Cow.  456 ;  Jones1  Estate,  27  Penn.  386; 
Prettyman  v.  Wales,  4  Harring.  299 ;  Ibole  v.  Peterson,  9  Ired. 
180;  Selman  v.  Shackel/orde,  17  Geo.  615  ;  WMams  v.  Bryant, 
5  Mees.  &  Wels.  447 ;  Finch  v.  Cocken,  5  Tyrw.  774;  Attorney- 
General  v.  HawJces,  1  Cro.  &  Jer.  120 ;  Tlie  Queen  v.  Avery,  18 
A.  k  Ellis  (N.  S.)  576;  Comyn's  Digest,  Fait.  E.  3. 

I  have  gone  into  the  examination  of  this  question  so  minutely 
because  it  has  never,  so  far  as  I  am  aware  o£,  been  previously 
investigated;  and  into  the  origin  of  the  usage  that  now  prevails 
in  respect  to  names,  because  the  works  commonly  referred  to  on 
matters  of  general  knowledge  are  exceedingly  barren  of  infor- 
mation upon  the  subject  of  personal  nomenclature.  The  result 
of  this  examination  shows,  I  think,  there  is  nothing  in  the  law 
to  prevent  the  petitioner  from  continuing  to  call  himself  John 
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Pike.  If,  as  stated  in  the  petition,  he  adopted  it  some  years  ago, 
engaged  in  business  by  that  name,  and  is  known  among  his  busi- 
ness acquaintances  and  customers  by  that  designation,  there  is  no 
reason  why  he  should  not  continue  to  use  it  Any  contract  or 
obligation  he  may  enter  into,  or  which  others  may  enter  into  with 
him  by  that  name,  or  any  grant  or  devise  he  may  hereafter  make 
by  it,  would  be  valid  and  binding ;  for,  as  an  acquired  and  known 
designation,  it  has  become  as  effectually  his  name  as  the  one 
which  he  previously  bore.  I  have  no  hesitation,  therefore,  in 
saying  that  I  think  he  may  lawfully  use  it  hereafter,  in  all  trans* 
actions,  as  his  name  or  designation. 
Application  refused.* 


•  By  an  act  of  the  legislature  passed  March  17,  I860,  (aea  Laws,  p.  125),  tin 
power  of  the  oourt  was  very  materially  enlarged  in  respect  to  permitting  a  perse* 
to  assume  another  name;  by  amending  §  3  of  the  act  of  1847  (see  Laws  1847 
ch.  464)  so  as  to  read  as  follows: 

'*  If  the  oourt  to  whom  such  application  shall  be  made,  shall  be  satisfied  by  sod 
petition,  so  yenned,  or  by  affidavits  presented,  that  there  is  no  reasonable  objection 
that  sach  person  should  assume  another  name,  such  oourt  Bhall  make  an  order  au 
thorizing  such  applicant  to  assume  such  other  name  from  and  after  some  time,  no} 
less  than  thirty  days,  to  be  specified  in  such  order.  It  shall  bo  the  duty  of  thi 
county  clerks  of  the  several  counties  of  this  state,  except  the  city  and  county  of 
New  York,  and  of  the  clerk  of  the  Court  of  Common  Pleas  for  the  city  and  county 
of  New  York,  annually,  in  the  month  of  December,  to  make  a  return  to  the  office 
of  the  secretary  of  state,  of  all  changes  of  names  of  persons  made  under  and  by  vir- 
tue of  this  act;  and  the  names  of  such  persons  before  and  after  such  changes,  as 
the  same  shall  appear  in  such  returns,  shall  be  published  in  tabular  form  with  the 
session  laws  of  each  year." 
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William  B.  Telfeb,  claimant,  v.  Henry  Kikkstead  and 
Amelia  Kierstead,  owners. 

The  primary  object  of  the  Mechanics'  Lien  Law  is  to  create,  in  faror  of  the  sub- 
contractor,  laborer,  and  material  man,  a  lien  upon  the  ftind  in  the  hands  of  the 
owner,  due  or  owing  to  the  contractor,  and  as  to  that  fund  to  create  a  lien  having 
priority  over  every  general  creditor  of  the  contractor. 

The  death  of  the  contractor  after  the  completion  of  the  work,  does  not  deprive  a 
sub-contractor,  laborer,  or  material  man,  of  the  right  to  thereafter  file  a  notice 
of  claim,  and  acquire  a  lien  for  labor  or  materials  furnished  on  the  employ- 
ment or  request  of  the  contractor. 

The  only  condition  imposed  by  the  law  upon  the  right  to  a  lien  under  it,  is, 
that  the  notice  of  claim  therein  prescribed  shall  be  filed  and  served  within  six 
months  after  the  work  has  been  performed  or  the  materials  furnished. 

At  Special  Term,  December  14,  1859. 

Demurrer  to  a  complain  L  The  action  was  brought  to  fore- 
close a  mechanic's  lien  acquired  by  the  plaintiff  upon  premises 
in  Fifty -fourth  street,  in  ibis  city.  The  complaint  alleged,  among 
other  necessary  averments,  that  William  Dennison  entered  into 
a  contract  with  the  defendants,  by  which  he  was  to  erect  for 
them  a  building  upon  the  premises  in  question ;  that,  under  an 
employment  by  Dennison,  the  plaintiff  did  the  plastering  work, 
for  which  it  was  agreed  be  was  to  receive  $400.  That  Dennison 
completed  the  building,  and  after  such  completion,  but  before 
the  plaintiff  filed  his  notice  claiming  a  lien,  Dennison  died  intes- 
tate, and  his  wife  has  since  administered  upon  his  effects.  Judg- 
ment was  demanded  for  the  amount  claimed. 

The  defendants  demurred  upon  the  ground  that  the  complaint 
did  not  show  facts  sufficient  to  constitute  a  cause  of  action. 

The  only  question  presented,  was  whether  the  death  of  the 
original  contractor  deprived  the  plaintiff  of  his  right  thereafter 
to  acquire  a  lien,  under  the  Mechanics'  lien  Law,  for  the  mate- 
rials and  labor  furnished  by  him  towards  the  erection  of  the 
building. 

Vol.  II.  87 
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Henry  D.  Van  Orden,  for  the  defendanta 

D.  A  T.  McMahon,  for  the  plaiatiffl 

Brady,  J. — William  Dennison  agreed  with  the  defendants, 
the  owners  of  the  premise*  described  in  the  complaint,  to  erect 
a  building  thereon,  and  the  plaintiff  contracted  with  Dennison 
to  do  certain  work  and  furnish  certain  materials  towards  such 
erection,  and  in  conformity  with  the  contract  between  defendants 
and  Dennison.  The  plaintiff  performed  his  agreement,  and  Den* 
nison  completed  his  contract,  but  died  intestate  before  the  plain- 
tiffs lien  was  filed  The  plaintiff's  labor  was  performed,  and 
the  materials  furnished,  however,  within  six  months  prior  to  the 
filing  of  the  lien.  The  defendants  demur  and  insist  that  the 
Lien  Law  is  a  special  statute,  to  be  strictly  construed ;  that  it  con- 
templates the  existence  of  the  contracting  parties,  and  that  the 
death  of  the  contractor  in  effect  repeals  or  abrogates  the  statute, 
and  deprives  the  laborer  or  material  man  of  his  lien.  That 
upon  the  death  of  the  contractor  his  assets  pass  to  the  executor 
or  administrator,  and  that  the  intervention  of  the  lien  cannot 
deprive  his  legal  representatives  of  their  power  over  his  estate. 
The  answer  to  this  argument  is,  that  the  primary  object  of  the 
legislature  was  to  create,  in  favor  of  the  laborer  and  material 
man,  a  lien  upon  the  fund  in  the  owners'  hands,  due  to  the  con- 
tractor, and  as  to  that  fund  to  give  him  priority  over  every  gen- 
eral creditor  of  the  contractor,  imposing  only,  as  a  condition,  that 
within  the  time  prescribed  therefor  he  should  file  and  serve  the 
notice  required  by  the  statute.  That  condition  has  been  per- 
formed, and  the  plaintiff's  right  thereupon  became  absolute. 
The  contractor  having  finished  the  building,  there  was  a  balance 
>due  to  him,  which  was  subject  to  the  plaintiff's  inchoate  right, 
and  that  right  could  be  defeated  only  by  the  payment  to  the 
contractor  of  the  balance,  prior  to  notice  of  the  lien.  For  these 
reasons  I  think  the  demurrer  not  well  interposed,  and  that  the 
plaintiff  is  entitled  to  judgment 

Ordered  accordingly. 
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Jacob  S.  Brown  and  another,  claimants,  v.  Rsubsn  B. 
Wood,  contractor,  and  Owen  O'Connor,  owner. 

In  a  proceeding  to  enforce  a  mechanic's  Ken,  the  service  of  the  notice  to  appear 
and  submit  to  an  accounting,  it  in  effect  the  oonmenceinent  of  a  suit)  and 
whether  the  owner  appears  or  not  on  the  day  specified,  the  proceedings  there- 
alter  are  as  in  on  action. 

The  service  of  a  defective  bill  of  particulars  constitutes  no  ground  for  dismissing 
the  proceeding. 

If  the  bill  served  is  not  snttoiently  tpeciflc,  the  defendant  may,  belbre  answering,  re- 
quite a  further  and  more  particular  bill,  under  $  U68  of  the  Code. 

At  Special  Term,  December  28, 1859. 

Proceedings  to  foreclose  a  mechanic's  lien.  The  claimant 
served  upon  the  owner  a  notice  in  proper  form,  requiring  him 
to  appear  in  this  court  on  this  day,  and  submit  to  an  accounting 
and  settlement  of  the  amount  claimed  to  be  due  to  the  contractor. 
Attached  to  the  notice  was  a  bill  of  particulars  of  work  and 
materials  furnished  towards  the  erection  of  a  building  owned  by 
the  defendant,  "situate  in  the  fourth  ward,  in  the  city  of  New 
York,  on  the  west  side  of  New  Bowery,  between  James  and 
Roosevelt  streets."    The  bill  was  in  the  form  following : 

"Mr.  Eeuben  R.  Wood,  contractor,  and 
Owen  O'Connor,  owner, 
To 
Brown  k  Macomber,  Dr. 

1859.  To  work  done  and  performed,  attd  materials 

furnished  in  flagging,  Ac.        -        -        -     $92." 

On  the  day  specified  in  the  notice,  counsel  tot  the  respective 
parties  appeared,  and  on  behalf  of  the  defendants  it  ww  asked 
that  the  proceedings  be  dismissed,  upon  the  ground  that  the  bill 
of  particulars  was  indefinite  and  insufficient,  and  not  in  accord- 
ance with  the  provisions  and  requirements  of  the  Mechanics' 
Lien  Law. 
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John  K  McOunn,  for  the  claimant 

Charles  W.  KUne}  for  the  owner  and  contractor. 

Daly,  First  Judge. — The  service  of  the  notice  is  in  effect  the 
commencement  of  a  suit ;  for  whether  the  owner  appears  or  not 
upon  the  day  named  in  the  notice,  the  proceedings  are  conducted 
thereafter,  and  judgment  entered  up,  as  in  an  action.  Reynolds 
v.  Hamil,  1  Code  B.  (N.  S.)  231 ;  Smith  v.  Manice,  id.  230.  The 
bill  of  particulars  may  be  served  at  any  time  within  fifteen  days 
after  service  of  the  notice.  The  statute  does  not  declare  what 
it  shall  contain,  farther  than  that  it  is  to  be  a  bill  of  particulars 
of  the  amount  claimed.  The  bill  served  in  this  case,  taken  in 
connection  with  the  notice,  is  specific  as  to  the  amount  claimed, 
and  that  it  is  claimed  for  flagging  and  furnishing  the  blue  stone 
used  in  and  about  the  building  described  in  the  notice  as  the  one 
upon  which  a  lien  has  been  effected.  If  the  bill  is  not  as  specific 
or  particular  as  would  be  required  in  an  ordinary  action,  that  is 
no  ground  for  setting  aside  the  proceeding  as,  after  the  com- 
plaint is  served,  the  defendants,  before  answering,  may,  under 
section  158  of  the  Code,  require  the  plaintiff  to  furnish  a  further 
and  more  particular  bill. 

Motion  denied. 


Esther  Leopold,  bt  her  next  friend  Hetmax  Leopold  v. 
Morris  Myebs. 

The  court  will  order  the  expenses  of  a  guardian  ad  Item,  or  next  friend,  of  an  fe- 
int plauitifE;  paid  or  incurred  hi  pitisecutiaganaotioiiftobereii^aisedtohlmoiEt 
of  the  amount  reoorered. 

But  this  power  wfll  not  be  exercised  after  the  moneys  hare  been  paid  over  to  the 
inf&at  or  his  general  guardian. 

ft  seems  that  the  appointment,  as  guardian  ad  Utem  or  next  friend  for  an  infant 
plaintiff;  cannot  be  forced  upon  a  person  against  his  consent 
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The  object  of  the  appointment  is,  that  there  may  be  a  responsible  person  before  the 
court,  accountable  for  the  oosts  of  the  defendant  in  the  action. 

He  is  not  regarded  as  a  party  to  the  suit,  his  duty  being  merely  to  prosecute  for  the 
infant's  rights ;  but  he  cannot  be  compelled  to  incur  any  expense  in  the  prosecu- 
tion. 

He  cannot  compromise  or  settle  the  suit,  nor  is  payment  to  him  a  legal  satisfaction 
of  the  claim ;  and  his  duty  ends  when  the  case  has  been  prosecuted  to  final 
judgment 

At  Special  Term,  January  11,  1860. 

Motion  by  the  next  friend  of  the  infant  plaintiff  to  compel  the 
attorney,  who  was  employed  to  prosecute  the  action,  to  pay  the 
amount  expended  and  incurred  by  the  next  Mend  in  such  pros* 
cution.  The  action  was  brought  to  recover  damages  for  a  breach 
of  promise  of  marriage.  It  appeared  that  the  attorney  who 
brought  the  action  had  been  employed  by  the  next  friend  for  the 
purpose ;  that  during  its  progress  the  next  friend  had  paid  and 
incurred  considerable  expense  in  respect  to  it,  and  $2,500  had 
been  recovered  The  money  had  been  paid  into  the  hands  of 
the  attorney,  and  he  had  paid  it  over  to  the  general  guardian  of 
the  infant,  with  knowledge  that  the  next  friend  had  not  been  re- 
imbursed the  moneys  he  had  so  expended. 

C.  Bainbridge  Smith,  for  the  motion. 

Samuel  Williams,  opposed. 

Hilton,  J. — A  prochem  ami)  or  guardian  ad  litem)  for  an  infant 
party  to  an  action,  is  a  species  of  attorney,  whose  duty  it  is  to 
prosecute  for  the  infant's  rights,  and  to  bring  those  rights  di- 
rectly under  the  notice  of  the  courts  (Knickerbocker  v.  De  Freeett 
2  Paige,  804) ;  but  he  can  do  nothing  to  the  injury  of  the  infant, 
and  therefore  cannot  compromise  or  settle  his  suit,  (Mike  v.  Kaig- 
ler}  10  Yerger's  Tenn.  R 10),  and  a  payment  to  him  is  not  a  legal 
satisfaction,  unless  ratified  by  the  infant  on  obtaining  his  ma- 
jority. AUen  v.  Roundtree,  1  Speer's  (S.  C.)  R,  80.  He  is  not 
regarded,  for  any  purpose,  as  a  party  to  the  suit,  and  his  duty 
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ends  when  it  is  prosecuted  to  final  judgment ;  {Brawn  v.  IBB,  16 
Verm.  673 ;  Isaacs  v.  &>yrf,  5  Porter's  Aid.  R  388) ;  and  in  The 
People  v.  2K  T.  Com.  Pleas,  (11  Wend.  166),  it  was  held  that  the 
only  reason  for  his  appointment  was,  that  there  might  be  a  re- 
sponsible person  accountable  for  the  costs  of  the  action. 

In  early  times  the  custom  was  to  appoint  officers  of  the  court, 
but,  as  was  said  by  Ch.  J.  Willes  in  Slaughter  v.  TalboU,  (  WAIcb1 
R  190),  the  practice  was  altered,  for  the  reason  that  the  court 
would  not  subject  its  officers  to  this  liability  for  costs ;  aud  in 
awarding  the  attachment  there  ordered  against  the  next  friend 
for  the  costB  of  the  suit,  it  was  remarked  by  Mr.  J.  Fortesque 
Aland,  that  "the  proekein  amis  may  hare  satisfaction  over 
against  the  infants,  and  generally  they  take  security.19 

The  same  liability  still  exists,  and  it  is  enforced  in  the  same 
manner.    (Code,  §§  115,  816.) 

The  appointment  as  guardian,  or  next  friend,  for  an  infant 
plaintiff  cannot  be  forced  upon  any  person  against  his  consent, 
nor  can  he,  after  his  appointment,  be  compelled  to  incur,  in  tbe 
prosecution  of  the  suit,  any  liability  other  than  for  the  costs  of 
the  adversary,  if  the  infant  fails  in  his  action,  and  for  which  he 
has  his  remedy  against  the  infant's  estate  by  a  proper  proceed- 
ing; and  he  is  not  permitted  to  receive  any  property  of  the  in- 
fant until  he  has  given  sufficient  security,  approved  by  a  judge 
of  the  court,  to  account  for  and  apply  the  same  under  the  direc- 
tion of  the  court,  (Code,  §  420),  except  such  costs  and  expenses 
as  may  be  allowed  to  him  by  the  court  out  of  the  moneys  recov- 
ered by  the  infont  in  the  suit    (Rule  69.) 

It  appeara,  in  this  ease,  that  the  infimt  plaintiff  recovered  a 
judgment  in  her  fkvor  for  over  $3,000,  and  married  during  the 
pendency  of  the  action.  At  its  commencement,  the  defendant 
was  arrested,  and,  in  lieu  of  bail,  deposited  with  the  clerk  of  the 
court  $2,600,  which,  after  the  judgment,  was,  by  the  order  of  the 
court,  paid  over  to  her  attorney.  While  it  was  in  his  hands,  she 
and  her  husband — who,  it  appears,  had  been  appointed  general 
guardian  of  her  person  and  estate  by  the  surrogate— joined  in  a  no- 
tice to  the  attorney,  forbidding  payment  of  the  money  to  any  par 
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son  other  than  such  husband  and  guardian ;  and  the  money  was 
subsequently  paid,  and  the  attorney  discharged  from  all  claim  in 
respect  to  it,  by  a  receipt  in  full,  signed  by  the  guardian  and  the 
infant  plaintiff. 

Subsequent  to  this  payment  being  made,  the  next  friend  of -the 
plaintiff  in  this  suit,  notified  the  attorney  not  to  pay  over  the 
money >  as  he  had  a  claim  upon  it  for  the  Expenses  and  disburse- 
ments made  by  him  as  guardian,  or  next  friend,  in  the  action ; 
and  I  am  asked  to  enforce  this  claim,  by  an  order  directing  its 
payment  by  the  attorney,  and,  in  case  of  refusal,  to  compel 
obedience  by  attachment 

Kit  was  admitted  that  any  part  of  the  money  recovered  re- 
mained in  the  hands  of  the  attorney,  there  can  be  no  doubt  of 
the  power,  under  the  rale  to  which  I  have  referred,  and  upon 
general  principles  applicable  to  such  cases,  to  allow  the  guardian 
out  of  the  fund  a  sum  sufficient  to  reimburse  him  for  his  costs 
and  expenses  in  the  action,  when  the  amount  expended  should 
be  ascertained ;  and,  in  such  a  case,  after  the  allowance  should  be 
made,  and  the  attorney  had  notice  of  it,  any  payment  thereafter 
by  him  to  the  prejudice  of  the  guardian,  would  probably  be  at 
the  attorney's  risk  and  peril ;  but  I  can  perceive  no  propriety  in 
making  the  order  here  asked  for,  after  the  fund  has  passed  from 
the  custody  and  control  of  the  court*  and  has  been  paid  by  the 
attorney  to  the  only  person  appearing  authorized  to  receive  the 
same,  prior  to  any  allowance  of  the  kind  referred  to  being  made 
by  the  court,  and  before  the  attorney  had  notice  of  the  guardian's 
intention  to  lay  claim  to  any  part  of  the  fun<L 

As  I  before  remarked,  the  guardian  here  was  under  no  obliga- 
tion to  make  advances  for  the  purposes  of  the  suit,  and,  as  he  vol- 
unteered to  make  them,  he  should  have  seen  to  having  his  appli- 
cation for  reimbursement  made  while  the  fund  remained  in  the 
custody  of  the  court  Had  he  applied  in  time,  a  proper  allow- 
ance would  have  been  granted  to  coVer  his  expenses ;  but  he  has 
seen  fit  to  wait  until  the  money  has  passed  from  under  our  con* 
trol,  and  we  can  afford  him  no  relief  in  the  way  he  suggests,  but 
must  leave  him  to  such  remedy  as  he  may  have  by  an  ordinary 
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action,  or  by  a  proceeding  against  the  moneys  in  the  hands  of 
the  husband  and  guardian. 

Motion  deeded. 


Louis  H.  Pignolet  v.  Jules  Daveau. 

A  summon*  it  irregular  which,  at  the  time  of  service,  is  unaccompanied  by  a  com- 
plaint, and  does  not  state  where  the  complaint  is  or  wOl  be  filed. 

When  a  defendant  has  appeared  in  the  action,  a  notice  of  discontinuance  is  inope- 
rative, unless  accompanied  by  payment  of  costs. 

At  Special  Term,  March  26, 1860. 

Motion  to  set  aside  a  summons.  It  appeared  that  the  sum- 
mons served  upon  the  defendant  was  in  the  ordinary  form  for  a 
money  demand  on  contract,  and  required  the  defendant  "to 
answer  the  complaint  in  this  action,  a  copy  of  which  is  herewith 
served  upon  you,"  &c..  or  if  he  failed  to  answer,  the  plaintiff 
would  take  judgment  for  an  amount  specified,  with  interest  No 
complaint  having  been  served  with  the  summons,  the  defendant's 
attorney  addressed  to  the  plaintiff  the  following  notice  or  letter: 

N.  Y.  Common  Pleas.— Pignolet  v.  Daveau. 

New  York,  Oct  18, 1859. 
Sir — The  summons,  as  served  upon  defendant  in  above  cause, 
is  irregular.  I  presume  you  intended  to  serve  a  summons  in 
accordance  with  section  180  of  the  Code,  as  you  served  no  com- 
plaint at  the  time  you  served  the  summons.  I  do  not  desire, 
however,  to  take  advantage  of  your  error,  but,  as  the  defendant's 
attorney,  will  accept  service  of  a  complaint  now.  You  must, 
however,  serve  a  copy  complaint  forthwith  on  me,  at  my  office, 
167  Broadway,  N.  Y.    Yours,  Ac., 

if  enry  H.  Morange,  Deft*  Atty. 
To  Louis  H.  Pignolet,  Esq.,  Plff.  in  person. 

On  the  20th  October  the  plaintiff  sent  to  Mr.  Morange  and  re- 
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quested  him  to  sign  a  written  demand  that  a  copy  of  the  com- 
plaint  should  be  served  upon  him,  as  the  attorney  of  the  defend- 
ant, and  also  a  formal  notice  of  retainer  and  appearance,  saying, 
if  he  would  do  so,  that  a  copy  of  the  complaint  then  produced 
would  be  served  upon  him.  On  this  being  refused,  he  was  told 
that  the  plaintiff  did  not  consider  the  letter  of  the  18th  a  suffi- 
cient retainer  or  appearance,  and  thereupon  he  was  served  with 
the  following  notioe : 

Sir — You  will  please  disregard  the  summons  served  on  Jules 
Daveau,  on  the  18th  of  October,  at  my  suit,  and  return  the  said 
summons  to  me.  Louis  H.  Pignolet. 

Dated  October  20, 1859. 

The  defendant,  under  these  circumstances,  moved  to  set  aside 
the  summons  for  irregularity. 

Henry  H.  iforange,  for  the  motion. 

William  F.  Howe,  opposed. 

Daly,  First  Judge. — The  summons  was  irregular.  It  was  not 
accompanied  by  the  service  of  a  copy  of  the  complaint,  and  did 
not  state  that  the  complaint  was,  or  when  it  would  be,  filed. 
The  letter  of  Morange  was  a  notice  of  appearance.  Baxter  v. 
Arnold,  9  How.  445 ;  Quick  v.  Merrill,  8  Cai.  188.  It  was  signed 
by  him  as  the  defendant's  attorney,  and  informed  the  plaintiff's 
attorney  that  he,  Morange,  would  waive  the  irregularity  in  the 
summons,  and  accept,  as  the  defendant's  attorney,  the  service  of 
a  copy  of  the  complaint.  The  proper  course  for  the  plaintiff's 
attorney,  then,  was  to  serve  a  copy  of  the  complaint  upon 
Morange,  and  upon  such  service  being  made,  the  defendant 
would  have  been  precluded  from  taking  any  advantage  of  the 
defect  in  the  summons.  This  the  plaintiff's  attorney  did  not  do, 
but  offered  to  serve  a  copy  of  the  complaint  upon  Morange  if  he 
would  sign  a  formal  notice  of  retainer  by  and  appearance  for  the 
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defendant,  together  with  a  written  demand  that  a  copy  of  the 
complaint  should  be  served  upon  him,  as  the  defendant's  attor- 
ney. This  Morange  refused  to  do;  and  certainly  this  one  for- 
mality was  unnecessary,  as  Morange  had  already  given  notice  of 
appearance,  and  demanded,  in  writing,  a  copy  of  the  complaint 
Upon  this  refosal  the  plaintiff's  attorney  served  a  notice  upon 
Morange,  requiring  him  to  disregard  the  summons  served  upon 
the  defendant  This  was,  in  effect,  a  notice  of  the  discontinu- 
ance of  the  suit,  which  was  inoperative  without  the  payment  of 
costs,  as  the  defendant  had  appeared  by  attorney.  McKcnster  v. 
Van  Zctndt,  1  Wend.  18.  The  defendant's  attorney  now  moves 
to  set  the  summons  aside  for  the  irregularity. 
Motion  granted,  with  costs. 


James  G.  Mabtin  v.  George  Shxridak. 

The  personal  earnings  of  a  debtor  are  exempted  by  law  from  being  applied  in  pay- 
ment of  a  judgment  against  him,  when  it  is  made  to  appear  that  they  are  neces- 
sary for  the  use  of  a  thmlly  supported  wholly  or  partly  by  his  labor. 

On  supplementary  proceedings  it  was  shown  that  there  was  money  doe  to  the  de- 
fendant for  his  personal  services  within  sixty  days  previous ;  that  his  wife  sap- 
ported  his  family  by  keeping  a  boarding  house,  and  although  he  testified  that  his 
family  was  dependent  upon  him,  yet  it  did  not  appear  that  he  contributed  m  any 
way  to  its  support.    Beta,  that  his  earnings  were  not  exempt 

At  Chahbsbs,  March  27,  I860. 

On  proceedings  supplementary  to  execution  against  the  de- 
fendant, it  appeared  from  his  examination  that  he  was  a  cartman, 
and  that  the  corporation  of  the  city  of  New  York  was  indebted 
to  him  for  his  personal  services,  as  cartman,  within  the  previous 
sixty  days,  an  amount  more  than  sufficient  to  pay  the  judgment 
It  was  also  disclosed  that  be  had  a  family  consisting  of  a  wife 
and  an  adopted  daughter,  both  engaged  in  supporting  themselves 
by  keeping  a  boarding  house,  and  it  did  not  appear  that  he  con- 


NEW  YORK— MARCH,  1860.  587 

Martin  t.  Sheridan. 

tributed  to  their  support  in  any  way,  although  in  his  affidavit 
used  on  the  application  he  stated  that  his  family  were  dependent 
upon  him.  The  plaintiff  claimed  that  the  amount  due  to  the 
defendant  for  his  serrioes  were  not,  under  the  circumstances, 
exempt  from  being  applied  in  payment  of  the  debt,  and  asked 
for  an  order  directing  its  application  in  extinguishment  of  the 
judgment 

Aubry  0.  Wilson,  lor  the  motion. 

•71  Lewis  Peters,  opposed. 

Hilton,  J. — It  appears  that  the  defendant  has  a  wife  and  an 
adopted  daughter,  who  are  engaged  in  keeping  a  boarding  house ; 
and  he  is  a  cartman,  using  his  horse  and  cart  in  the  employ  of 
the  corporation.  From  such  employment  there  is  now  due  him 
for  his  earnings,  within  the  last  sixty  days,  a  sum  sufficient  to 
pay  this  judgment,  but  which  he  insists  cannot  be  applied  to  its 
payment  because  "  he  has  a  family  depending  upon  him  for  sup- 
port." His  examination  discloses  the  fact  that  his  wife  supports 
the  house,  pays  all  the  bills  necessary  for  it,  and  that  he  has 
nothing  to  do  with  it ;  and  it  is  not  shown  that  he  contributes  in 
any  way  to  the  support  of  his  house  or  family. 

Section  297  of  the  Code  exempts  the  personal  earnings  of  the 
debtor  from  being  applied  to  the  payment  of  his  judgment  debts, 
"  when  it  is  made  to  appear,  by  the  debtor's  affidavit  or  otherwise, 
that  such  earnings  are  necessary  for  the  use  of  a  family  supported 
wholly  or  partly  by  his  labor;"  and  as  the  defendant  here  only 
shows  that  he  has  a  family  depending  upon  him,  without  show- 
ing that  he  supports  them  "  wholly  or  in  part  by  his  labor,"  I 
think  he  has  not  made  out  a  case  for  exemption  within  the  pro- 
visions  of  the  section  of  the  Code  referred  to. 

Motion  granted. 
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The  Board  or  Commissioners  or  Excise  of  the  cnr  and 
county  of  New  York  v.  David  M.  Hollistbr 

A  judgment  obtained  by  default,  and  through  inadvertence  on  the  part  of  the 
defendant,  will  be  opened,  and  a  defence  permitted,  where  he  excuses  his  neg- 
lect and  swears  to  merits. 

Upon  a  motion  for  that  purpose,  where  the  defence  is  disclosed,  and  it  appears  that 
it  is  intended  to  be  interposed  in  good  faith,  and  is  not  clearly  unjust  or  frivolous, 
the  court  will  not  decide  whether  it  will  prevail  if  established  upon  a  forma] 
trial  of  the  action. 

At  Special  Term,  April  2, 1860. 

Motion  to  open  a  judgment  entered  by  default,  and  for  leave 
to  the  defendant  to  answer.  The  action  was  to  recover  of  the 
defendant  the  penalties  imposed  by  law  for  selling  liquors,  in 
quantities  less  than  five  gallons  at  a  time,  without  a  license.  In 
addition  to  the  usual  affidavit  of  merits,  the  defendant  read,  upon 
the  motion,  an  affidavit  excusing  his  neglect,  and  stated  in  it  that 
his  business  consisted  in  part  of  selling  liquors  in  large  quanti- 
ties ;  that  he  did,  at  times,  sell  wines — such  as  champagne,  &c. — 
by  the  basket,  but  never  sold  less  than  five  gallons  in  the  aggre- 
gate to  any  one  person,  although  that  quantity  was  often  com- 
posed of  different  kinds  of  wine3  or  liquors,  each  kind  being  less 
than  five  gallons.  It  was  contended,  on  the  part  of  the  plain- 
tiffs, that  this  was  a  violation  of  the  excise  law,  and  therefore 
the  affidavit  disclosed  no  defence  to  the  action* 

John  H.  White,  for  the  motion. 

John  B.  Holmes  and  William  JfcKeag,  opposed. 

Hilton,  J. — Upon  a  motion  to  open  a  judgment  entered 
against  a  defendant  by  default,  and  through  his  inadvertence, 
we  do  not  determine  absolutely  whether  the  defence  he  desires 
to  interpose  will  necessarily  prevail  at  the  trial,  but  merely  look 
into  it  so  far  as  to  be  able  to  say  that  it  is  not  clearly  frivolous ; 
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and  then  i£,  in  addition,  we  are  satisfied  that  it  is  set  up  in 
good  faith,  and  the  neglect  of  the  party  is  satisfactorily  excused, 
it  is  almost  a  matter  of  course  to  permit  him  to  come  in  and 
answer. 

I  see  no  reason  for  departing  from  this  general  practice  in  the 
present  case,  and  therefore  must  decline  passing  upon  the  defence 
disclosed  in  the  motion  papers,  as  requested  by  the  plaintiff's 
counsel,  and  content  myself  with  merely  saying  that,  in  my 
opinion,  the  defence  is  clearly  not  frivolous. 

The  motion,  therefore,  to  vacate  the  judgment,  and  for  leave 
to  answer,  is  granted  on  payment  of  $10  costs  of  the  motion,  and 
the  disbursements  in  entering  the  judgment. 

Ordered  accordingly. 


Richard  Read,  receiver,  Ac.  v.  Thomas  Butler  and  Har- 
riet E.  Butler. 

Id  an  actum  against  husband  and  wife,  where  htr  interest  is  separate  and  distinct 
from  her  husband's,  a  joint  answer  mast  be  verified  by  both, 

A  joint  answer  of  several  defendants,  who  are  not  united  in  interest,  most  be  veri- 
fied by  all. 

At  Special  Term,  April  2, 1860. 

Motion  to  strike  out  a  joint  answer  of  husband  and  wife,  for 
want  of  a  sufficient  verification.  The  action  was  brought  by 
the  plaintiff  as  receiver  appointed  in  supplementary  proceedings 
instituted  by  a  judgment  creditor  of  the  defendant,  Thomas 
Butler,  to  set  aside  a  conveyance  of  certain  property  to  the  de- 
fendant Harriet,  his  wife,  on  the  ground  that  it  was  purchased 
and  paid  for  by  him  and  with  his  money,  and  therefore  the  con- 
veyance  to  the  wife  was  void  as  to  his  creditors.  The  complaint 
was  verified.    The  defendants  answered  jointly,  denying  that  the 
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property  was  purchased  and  paid  for  by  tbe  husband,  and  claim- 
ing the  property  as  the  separate  estate  of  the  wife,  and  she  alone 
verified  the  answer. 

F.  H.  R  Bryan  <t  Francis  &  Bryan,  for  the  motion,  cited 
Leavitt  v.  Cruger,  1  Paige,  421 ;  Hilton  v.  Bennett,  4  Simons,  17; 
2  Barb.  Ch.  Pr.  88,  89,  150, 151,  152 ;  Perine  v.  Swaine,  1  John. 
Cb.  R.  24;  Chemical  06.  v.  Flowers,  6  Paige,  654;  Andrews  v. 
Storms,  5  Sandf  S.  C.  609;  Youngs  v.  Sesly,  12  How,  896. 

Miller,  Fed  A  Nichoi*,  opposed. 

Daly,  First  Judge. — The  answer  is  not  sufficiently  verified. 
It  purports  to  be  the  joint  answer  of  both  defendants,  who  are 
husband  and  wife,  and  is  verified  by  the  wife  alone.  If  it  is  re- 
lied upon  as  the  answer  of  both,  it  must  be  verified  by  both, 
because  they  are  not  united  in  interest,  which  is  the  only  case 
under  the  Code  where  a  joint  answer  can  be  verified  by  one  of 
the  parties  only.  If  the  conveyance  by  Howland  to  Mrs.  But- 
ler is  valid,  the  land  is  her  separate  estate,  which  she  has  a  right 
to  dispose  of  independently  of  her  husband.  The  action  in  that 
case  would  have  to  be  dismissed,  and  her  interest,  upon  that 
question,  is  separate  and  distinct  from  that  which  her  husband 
has  in  the  action.  Youngs  v.  Seely  and  iaife^  12  How.  395 ; 
Andrews  v.  Storms,  5  Sand£  609.  If  the  conveyance  to  her  is 
held  to  be  fraudulent,  then  she  has  no  further  interest  in  the 
action,  as  the  relief  asked  for  in  that  event,  is  that  the  land,  or 
so  much  of  it  as  may  be  necessary,  be  sold  and  applied  to  the 
payment  of  the  judgment  against  Boiler,  a  matter  in  which  he 
alone  has  an  interest  This  motion,  therefore,  must  be  punted, 
with  liberty  to  Mrs.  Butler  to  put  in  a  separate  answer  if  she  is 
so  advised,  or  a  joint  answer  verified  by  both  defendants,  upon 
the  payment  of  $10  costs  of  this  motion. 

Ordered  accordingly. 
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0ment  in  the  complaint,  and  also  the  summons, 
purpose  of  determining  the  character  of  the  action 

ued  on  contract  cannot  be  interposed  as  a  defence  to  an  action 
property  wrongfully  taken  and  converted. 


*  Special  Term,  April  8,  I860. 
JDemurrer,  by  the  plaintiff  to  a  counter  claim  set  up  in  the 
defendant's  answer.    The  complaint  was  in  the  following  form : 

The  plaintiff  shows  unto  the  court  that  on  the  80th  day  of 
"March,  1859,  at  the  city  of  New  York,  the  plaintiff  possessed  and 
owned  certain  merchandise,  consisting  of  four  barrels  of  soap 
stone,  of  the  value  of  twenty  dollars;  thirty-four  barrels  of  red 
stone,  of  the  value  of  one  hundred  and  twenty  dollars ;  and  a 
large  quantity  of  vulcanized  gutta  percha  belting,  of  the  value 
of  five  hundred  dollars.  That  the  defendant,  on  or  about  the 
day  and  year,  and  at  the  place  last  mentioned,  obtained  the  said 
merchandise,  and  wrongfully  converted  the  same  to  his  own  use. 
That  the  plaintiff  has  demanded  the  same  of  the  defendant  before 
the  commencement  of  this  action,  to  wit :  on  the  12th  day  of 
April,  1859,  at  the  city  of  New  York,  and  the  defendant  then 
and  there  refused  to  deliver  the  said  merchandise  to  the  plaintiff. 
Wherefore  the  plaintiff  demands  judgment  against  the  said 
defendant  for  six  hundred  and  forty  dollars,  with  interest  from 
the  12th  day  of  April,  1859,  and  the  costs  of  this  action. 

The  answer  commenced  with  a  denial  that  the  property  men* 
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tioned  in  the  complaint  was  in  the  possession  of  or  owned  by 
the  plaintiff,  as  alleged,  or  that  the  defendant  ever  wrongfully 
converted  it  to  his  use.  It  then  averred  tha|  the  property  be- 
longed to  the  United  States  Vulcanized  Gutta  Percha  Belting 
and  Packing  Company,  and  stated  facts  showing  that  the  defend- 
ant was  not  in  any  way  responsible  for  it  As  a  further  answer, 
it  was  alleged  that  the  defendant  became  possessed  of  the  prop- 
erty under  a  valid  purchase  of  it  Also,  by  way  of  counter 
claim,  it  was  averred  that  the  plaintiff  was  a  stockholder,  member 
and  trustee  of  the  Gutta  Percha  Company,  a  corporation  created 
for  manufacturing  purposes  under  the  laws  of  this  state,  and  on 
and  for  some  time  prior  to  February  1st,  1859,  was  president 
thereof;  that  Augustus  Cleveland  recovered  a  judgment  in  the 
Marine  Court,  on  March  15,  1859,  against  the  company,  for  rent 
due  February  1st,  1859 ;  that  the  judgment  had  been  docketed 
in  the  office  of  the  county  clerk,  and  an  execution  issued  out  oi 
this  court  thereon  had  been  returned  unsatisfied,  and  the  sum 
of  $896.61,  with  interest,  was  due,  and  that  the  judgment  was, 
on  May  2,  1859,  duly  assigned  to  the  defendant  for  a  valu- 
able consideration ;  that  the  certificate  of  incorporation  of  the 
company  was  filed  in  the  clerk's  office  of  Queen's  county,  by 
which  the  capital  stock  was  fixed  at  $100,000 ;  and  the  defend- 
ant alleged  that  the  whole  thereof  had  never  been  paid  in ;  also, 
that  the  report  required  by  law  had  never  been  filed ;  also,  that 
with  the  assent  of  the  plaintiff,  as  such  trustee,  the  company  had 
become  indebted  to  various  persons  in  an  amount  exceeding  its 
capital ;  and  therefore  as  stockholder,  and  also  as  trustee,  the 
plaintiff  was  liable  for  the  debts  of  the  company,  and  is  liable 
to  pay  the  defendant  the  amount  of  the  judgment 

The  plaintiff  demurred  to  so  much  of  the  answer  of  the  de- 
fendant as  alleged  a  counter  claim  against  the  plaintiff  because: 
1st  The  same  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  favor  of  said  defendant  against  this  plaintiff. 
2d.  The  same  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  by  way  of  counter  claim,  in  favor  of  said  defendant  against 
said  plaintiff. 
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John  T.  Hoffman,  for  the  plaintiff. 

I.  The  action  being  trover,  and  not  on  contract,  nothing  can 
be  counter  claimed  except  it  has  arisen  out  of  the  transaction  set 
forth  in  the  plaintiff's  complaint  as  the  foundation  of  his  claim, 
or  unless  it  is  connected  with  the  subject  of  the  action.  Code, 
§  150,  sub.  L 

IL  Even  if  the  action  were  on  contract,  yet  the  counter  claim 
ia  not  good,  because  it  did  not  exist  in  favor  of  the  defendant 
against  the  plaintiff  at  the  commencement  of  the  action.  Code, 
§  150,  sub.  2.  This  is  the  same  rule  which  formerly  applied  to 
set-offs,  as  settled  in  Carpenter  v.  BuUerfield,  8  J.  C.  145 ;  Jeffer- 
son Co.  Baiik  v.  Chapman,  19  J.  R.  822. 

III.  Setoffs  and  counter  claims  are  not  allowed  at  all  in  ac- 
tions of  tort,  (Pattetwn  v.  Richards,  22  Barb.  148),  at  least  unless 
growing  out  of  the  immediate  transaction  mentioned  in  the  com- 
plaint, 

Oaembrekng  &  Pyne,  ft>r  the  defendant 

I.  The  answer  sets  up  facts  sufficient  to  constitute  a  cause  of 
action.  1.  An  assignee  has  the  right  to  sue  upon  a  judgment, 
without  leave  first  obtained.  Tajis  v.  Braiatcd,  1  Abb.  Pr.  R. 
84.  2.  Stockholders  may  be  sued  on  a  judgment  against  the 
company  of  which  they  are  merabcra,  after  execution  returned 
unsatisfied.  Law?  of  1858,  p.  288 ;  PteHdwm  v.  Smith,  9  How. 
Pr.  It  486 ;  Glee  v.  Bloomer,  20  Johns.  669 ;  Moea  v.  MeCulhugh, 
7  Barb.  279.  3.  The  faets  stated  show  a  liability  on  the  part  of 
the  plaintiff.  Rev.  Stat.,  port  I,  cb.  18,  title  12,  art,  2d,  §§  82, 
84,  85,  86 ;  Brown  v.  Harmon,  21  Barb.  610 ;  1  Chitty  on  Plead- 
ings, 218,  and  cases  cited.  4.  And  the  defendant  is  entitled  to 
sue  as  assignee.    Code,  §  111 ;  Hoyt  r.  Thbmpson,  1  Seld.  847. 

II.  The  answer  states  facts  sufficient  to  constitute  a  cause  of 
action,  by  way  of  counter  claim.  1 1.  It  states  a  cause  of  action 
existing  in  fhvor  of  the  defendant,  and  against  the  plaintiff. 
2.  The  complaint  and  the  counter  cUim  are  both  on  contract 
a.  The  complaint  demands  judgment  for  the  Value  of  the  goods, 
with  interest;  therefore  it  is  a  waiver  of  the  tort  and  a  ddmand 
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on  the  implied  contract.  Hinds  v.  Tweddle,  7  How.  Pr.  R  278 ; 
Bows  y.  Green,  8  How.  Pr.  R  877.  &  Our  claim  is  on  a  judg- 
ment^ and  therefore  on  contract ;  the  judgment  was  also  for  a 
contract  debt  c.  It  existed  at  the  commencement  of  the  action. 
8.  Whether  on  contract  or  not,  it  is  a  good  counter  claim  because 
connected  with  the  subject  of  the  action.  Zenia  Brandt  Bank 
v.  Lee,  7  Abb.  Pr.  R  872 ;  Lemon y.  Tndl,  18  How.  Pr.  R.  248. 
III.  The  facte  set  up,  even  if  not  constituting  a  valid  counter 
claim,  are  not  demurrable  if  admissible  as  a  defence.  The  right 
of  demurring  to  the  answer  only  exists  where  it  does  not  consti- 
tute either  a  counter  claim  or  defence.  Code,  §  168 ;  Zenia 
Brandt  Bank  Y.Lee,  7  Abb.  Pr.  R  872 ;  GoUler  v.  Babcock,  N. 
Y.  C.  P.,  SpL  Term,  185a  The  demurrer  is  therefore  iiuuffi. 
cient,  for  not  stating  all  the  grounds  necessary. 

Brady,  J. — It  seems  to  be  settled,  upon  principle  and  the 
weight  of  authority,  that,  where  goods  are  wrongfully  taken  or 
detained,  the  plaintiff  may  waive  the  tart,  and  bring  an  action 
upon  an  implied  promise  to  pay  for  them.  Butte  v.  GoQins,  13 
Wend.  154;  Putnam  v.  Wise,  2  Hill,  140,  and  cases  cited  in 
note;  MeKnighi  v.  Dunlop,  4  Barb.  S.  C.  R  86 ;  Carey  v.  Green, 
3  How.  Pr.  B.  876;  Hinds  v.  Tweddk,  <fcc.,  7  How.  Pr.  B.  27a 
But  an  examination  of  the  cases  will  show  that  where  the  tort 
was  waived,  the  action  was  in  form  not  trover,  but  assumpsit 
Under  the  Code,  assuming  the  right  of  election  to  exist,  there  is 
a  difference  in  the  remedy.  If  the  action  be  for  wrongfully 
taking  or  detaining  property,  the  defendant  may  be  arrested; 
but  not  if  it  be  to  recover  a  sum  of  money  arising  upon  contract, 
unless  the  defendant  was  guilty  of  a  fraud  in  contracting  the 
debt  It  may  be  that  the  conversion  of  property  would  be  a 
fraud,  for  which  the  defendant  could  be  arrested,  and  that  the 
right  to  arrest  would  exist  although  the  action  were  for  money 
due,  as  upon  a  sale  or  purchase  of  the  goods  converted;  but  I  do 
not  think  the  courts  would  extend  the  remedy  to  such  a  case. 
The  debt  referred  to  must  be  one  expressly  contracted,  and  not 
one  growing  out  of  implied  obligations,  or  created  by  operation 
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of  law.  But  how  is  the  election  to  be  determined  in  esses  under 
the  Code?  The  complaint  must  state  the  facts  constituting 
the  cause  of  action,  and  they '  are,  that  the  defendant  took 
or  detains  property  of  the  value  of  a  sum  named;  and  the 
prayer  is  for  judgment  for  the  value  of  the  property,  with 
interest.  In  trover,  under  the  old  system  of  pleading,  the 
declaration  was  very  different  from  the  declaration  in  assumpsit 
for  goods  sold,  and  there  could  be  no  difficulty  in  determining 
the  form  in  which  the  plaintiff  presented  his  demand.  He  must 
now  recover  upop  the  facts,  and  if  his  summons  be  for  a  money 
demand  on  contract,  there  can  be  no  doubt  6f  his  election ;  but 
the  summons  forms  no  part  of  the  pleadings,  and  I  cannot,  by 
reference  to  it,  determine  whether  the  plaintiff  has  elected  what 
form  his  action  shall  assume.  The  prayer  for  relief  may  some- 
times determine  the  question,  and,  I  think,  does  in  this  case. 
The  plaintiff  prays  judgment  for  the  sum  of  six  hundred  and 
forty  dollars,  which  is  tike  value  of  the  property  detained,  with 
the  interest  thereon.  This  is  precisely  what  the  law  of  damage* 
would  give  him  in  an  action  to  recover  for  the  wrongful  deten- 
tion of  the  property,  leaving  the  question  of  value  open  to  dis- 
pute. Stevens  v.  Lowe,  2  Hill,  182 ;  DeUenback  v.  Jerome,  7  Cow. 
294;  Kennedy  v.  Strong,  14  J.  R  12a  It  is  true,  that  such 
would  be  the  rule  if  the  action  were  to  recover  as  for  goods  sold, 
although  the  pleader  might  then  allege  the  goods  reasonably 
worth  the  sum  named.  In  this  case,  the  plaintiff  insists  that  the 
action  is  in  tort,  in  the  nature  of  the  old  action  of  trover,  and 
the  defendant  insists  that  it  is  not  In  form,  tinder  the  Code,  it 
may  be  either,  because  the  fhcts  are  the  same;  but  it  is  clear  that 
on  the  complaint  the  plaintiff  would  be  entitled  to  an  order  of 
arrest,  and  the  action  must  be  regarded  as  of  the  character 
claimed  by  him.  It  may  be  that  the  defendant  is  right,  bat  he 
has  proceeded  upon  the  supposition  that  the  complaint  was,  in 
form,  one  not  only  tor  the  recovery  *f  die  value  of  die  goods 
converted,  but  one  in  which  the  tort  was  waived.  I  have  been 
unable  to  arrive  at  such  a  conclusion,  although  I  have  given  this 
case  a  great  deal  of  attention  and  consideration.    I  thought  the 
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question  very  embarrassing,  and  the  views  which  I  have  adopted 
not  having  been  suggested  on  the  argument  of  the  demurrer,  I 
have  been  more  cautions  and  deliberative  in  making  them  the 
baas  of  my  judgment    If  the  defendant  had  produced  the  flam 
mens,  the  result  might  have  been  different. 
Judgment  for  the  plaintiff  on  the  demurrer. 


Hcnxy  V.  Vuutk  v.  Jaxbb  P.  Whitehead,  Jb. 

Supplementary  proceedings  cannot  bt  institated  upoa  a  judgment  recovered  in  a 

justice's  or  district  court  for  an  amount  less  than  $25,  exclusive  of  costs. 
On  such  a  judgment  an  execution  can  issue  only  against  the  personal  property  of  the 

debtor. 
8uoh  proceedings  are  only  allowed  upon  the  ratwmof  an  execution  unsatisfied  in 

whole  or  m  part,  iasued  to  a  sherift;  against  the  real  and  personal  property  of  the 

debtor. 
The  case  of  Candee  v.  Gunddskeimer  (17  How.  P.  R.  434)  disapproved. 

At  Chambkbs,  June  14, 186a 

Motion  to  set  aside  an  order  for  the  examination  of  a  judg- 
ment debtor  in  proceedings  supplementary  to  execution.  It 
appeared  that  the  plaintiff  commenced  an  action  against  the 
defendant  in  a  district  court,  and  judgment  was  rendered  in  favor 
of  the  defendant  for  $10.75  oosts.  A  transcript  having  been 
filed  in  the  office  of  the  county  deck,  an  execution  was  issued 
out  of  this  court  to  the  sheriff  of  the  county,  and  returned  un- 
satisfied. On  an  affidavit  stating  these  facts  an  order  was  granted, 
requiring  the  plaintiff  to  appear  and  be  examined  concerning 
his  property.  The  plaintiff  moved  to  set  aside  the  order,  and  all 
proceedings  thereon, 

Hmsry  F.  Fufct>  in  person,  for  the  motion. 

JK  R  Bogardus,  opposed,  cited  (had*  v.  Ghmdekhmmar%  17 
How.  P.  &  484. 
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Hilton,  J. — Supplementary  proceedings- can  only  be  institu- 
ted upon  a  justice's  or  district  court  judgment  whan  it  exceeds 
in  amount  $26,  exclusive  of  costs,  and  a  transcript  thereof  has 
been  filed  in  the  office  of  the  clerk  of  the  county  in  which  an 
execution  against  the  real  and  personal  property  of  the  defend- 
ant has  been  issued  to  the  sheriff^  and  returned  by  him  unsatis- 
fied in  whole  or  in  part,  (Code,  §|  202,  464) ;  and  the  execution 
must  have  been  in  the  form  prescribed  by  §  289,  sub.  1. 

When  the  judgment  is  for  a  less  sum,  §  68  permits  a  trans- 
cript to  be  filed  with  the  clerk  of  the  county  in  the  same  man- 
ner, and  from  the  time  of  such  filing  the  judgment  becomes  a 
judgment  of  the  county  court,  except  that  it  is  not  a  lien  upon, 
and  cannot  be  enforced  against,  real  property ;  and  therefore,  as 
no  execution  thereon  can  be  issued  in  the  form  prescribed  by 
§  289,  sub.  1,  nor  of  the  kind  referred  to  in  §  292,  proceedings 
supplementary  cannot  be  instituted  upon  it 

Section  48  of  the  District  Court  Act  (Laws  of  1867,  p.  707,) 
makes  these  provisions  of  the  Code  applicable  to  the  judgments 
of  those  courts. 

In  the  present  case  the  judgment  was  recovered  against  the 
plaintiff  for  $10.75  costs  in  a  district  court  in  this  city,  and 
although  the  affidavit,  upon  which  the  order  for  his  examination 
was  granted,  states  that  a  transcript  of  the  judgment  was  filed 
with  the  county  clerk,  and  an  execution  against  his  property 
has  been  issued  to  and  returned  by  the  sheriff  of  this  county 
unsatisfied,  yet  it  must  be  assumed  that  the  execution  was  only 
against  the  personal  property  of  the  plaintiff,  as  none  other 
could  properly  be  issued  upon  the  judgment  recovered. 

As  I  have  already  remarked,  the  return  of  such  an  execution 
unsatisfied  cannot  be  the  basis  of  supplementary  proceedings 
under  §  292,  and  the  proceedings  instituted  in  this  case  must 
therefore  be  dismissed. 

The  case  of  Candee  v.  Gundekheimer,  (17  How.  P.  R  484), 
relied  on  to  sustain  the  order,  certainly  goes  to  the  extent  of 
holding  that  such  proceedings  may  be  had  in  all  dases  where  a 
transcript  of  a  justice's  judgment  for  any  amount  has  been  filed 
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with  the  county  clerk,  and  an  execution  has  been  issued  thereon  to 
the  sheriff  and  returned  unsatisfied  in  whole  or  in  part ;  but  upon 
examination  it  will  be  seen  that  die  judge,  in  making  that  deci- 
sion, has  failed  to  notice  the  distinction  to  which  I  have  alluded 
respecting  the  kind  of  execution  which  may  be  issued  upon  a 
justice's  judgment  for  less  than  $25,  exclusive  of  costs,  and  the 
fact  that  the  execution  referred  to  in  §  202,  and  the  return 
of  which  unsatisfied  forms  the  basis  of  supplementary  proceed- 
ings, must  be  against  property  generally,  and  in  the  form  pre- 
scribed by  §  280. 

Proceedings  difimimed. 


I  1  D  £  1. 


ABATEMENT. 

8e#  JuBnaB'sCouBTPRAcrno*,  7. 
Pabtubbsrip,  a. 


ACOORD  AND  SATISFACTION. 

1.  N.  claimed  damages  of  B.,  and  threat- 
ened a  suit  for  an  alleged  breach  of  cov- 
enant The  claim  being  disputed  in  good 
faith  by  ft,  they  met,  and,  after  consider- 
ing the  subject,  B.  paid  $20,  which  N. 
accepted,  saying  that  all  his  claim  was 
settled,  and  he  would  not  sue:  BekL,  a 
bmdmgaooordaiidaatiaiaction.  Nearyv. 
Bottoick,  514 


ACTION, 

1.  An  action  may  be  maintained  to  re- 
cover back  a  pert  payment  made  upon  an 
executory  contract  by  parol  for  the  sale 
of  land,  where  the  purchaser  was  induced 
to  enter  into  the  contract  by  a  false  rep- 
resentation by  the  vendor  as  to  a  mate- 
rial fact    HeUm&tv.  Straus*  9 

2.  Whether  such  an  action  can  be 
maintained  where  the  contract  is  free 
from  fraud,  and  the  vendor  is  able  and 
willing  to  perform,— ftccsre?  Per  Dalt, 
JwrfJwfc*  Ibid. 


3.  In  an  action  against  a  constable  for 
failure  to  return  an  execution  issued  to 
him,  and  to  pay  the  amount  collected,  it 
appeared  that  the  defendant,  after  receiv- 
ing the  execution,  delivered  it  to  another 
constable,  who  made  the  money  upon  it, 
and  offered  it  to  plaintiff,  less  a  certain 
sum  which  plaintiff  had  agreed  to  pay  him 
for  making  the  collection.  Htld,  that, 
notwithstanding  these  facts,  the  plaintiff 
was  entitled  to  recover.  Dovms  y.  Mc- 
Glyns\  14 

4.  Where  plaintiff  sued  as  assignee  of 
a  demand  which  originally  accrued  to 
two  partners,  but  the  assignment  proved 
was  executed  by  but  one  of  the  partners, 
and  purported  to  transfer  only  his  "right, 
title,  and  interest"  in  the  claim,  and 
there  was  no  proof  that  the  partnership 
had  been  dissolved,  or  that  the  claim  was 
ever  vested  in  the  partner  making  the 
assignment,  or  that  the  other  partner  had 
ever  done  any  act  which  would  estop  him, 
or  would  vest  his  interest  in  the  assets  of 
the  firm  in  his  partner,  held,  that  the 
plaintiff  could  not  maintain  his  action. 
MiU$  v.  Pearson,  16 

6.  1C  left  his  horse  and  cart  standing 
upon  a-  public  pier  or  dock,  within  two 
met  of  the  edge,  at  a  time  when  the  pier 
was  crowded,  and  there  was  room  for 
only  one  horse  and  cart  to  pass  upon  it. 
Ills  horse's  bit  was  out,  and  he  was  feed- 
ing. The  defendants'  cart,  passing,  came 
in  contact  with  H.'s  cart,  and  threw  it 
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and  the  horse  into  the  river,  where  the 
horse  was  drowned.  Held,  that  IL  could 
cot  recover  therefor.  He  was  not  only 
obstructing  a  public  highway,  but  was 
guilty  of  gross  negligence  In  leaving  hia 
horse  at  the  edge  of  a  dock,  after  remov- 
ing the  bit,  the  only  thing  by  which  the 
animal  could,  in  case  of  accident  or  emer- 
gency, be  controlled.  Morris  v.  Phelps,  38 

6.  An  action  upon  a  judgment  rendered 
in  one  of  the  district  courts,  may  be 
brought  by  a  party  to  whom  it  has  been 
assigned,  without  leave  of  the  court  first 
obtained.  Such  leave  is  only  necessary 
where  the  action  is  between  the  original 
parties  to  the  judgment  Kopper  v. 
Howe,  69 

7.  An  employer,  having  derived  a  ben- 
efit by  a  servant's  part  performance  of  a 
contract  void  by  the  statute  of  frauds,  is 
liable  in  an  action  for  the  services  actually 
rendered.  And,  in  the  absence  of  any 
evidence  as  to  the  value  of  the  services, 
the  rate  of  compensation  fixed  by  the 
agreement  should  be  regarded  as  the 
measure  of  damages.  Nones  v.  Homerfl  1 6 

9.  In  an  action  for  the  price  of  ribbons; 
where  defendants  relied  on  the  fact  that 
the  goods  were  of  an  unmerchantable 
quality  r  Held,  that  it  was  not  necessary 
that  defendants  should  have  unrolled  each 
of  the  cartons  on  which  the  ribbons  were 
put  up,  to  ascertain  the  character  of  every 
yard ;  but  it  was  sufficient  that  they  un- 
rolled a  number  of  cartons,  and  that  all 
those  examined  were  found  to  be  unmer- 
chantable.   Iienaudv.  Peck,  131 

9.  An  action  may  be  maintained  against 
the  corporation  of  the  city  of  New  York 
to  enforce,  by  judgment  and  execution, 
the  payment  of  a  legal  obligation  or  lia- 
bility imposed  upon  or  incurred  by  H,  al- 
though no  fund  or  property  has  been  ap- 
propriated by  law  to  meet  such  payment 
Greenr,  The  Mayor,  Ac,  of  New  York,. 2^ 

10.  In  an  action  to  recover  the  price 
agreed  to  be  paid  for  the  use  of  lodging 
rooms  rented  for  a  specified  period,  it  is 
not  necessary  to  show  affirmatively  an  in- 
ability to  rent  the  rooms  during  the  time 
the  party  hiring  refused  to  occupy  them. 
Greener.  Waggoner,  19* 

11.  In  an  action  for  goods  sold  and 
delivered  at  a  specified  date,  the  defend- 
ant appeared,  but  before  trial  paid  the 


demand  sued  for,  and  thereupon  the 
suit  was  discontinued.  Subsequently  the 
plaintiff  brought  an  action  against  him 
upon  a  demand  of  the  same  general  na- 
ture, existing  at  the  time  the  first  suit 
was  commenced.  Rdd,  L  That  there 
was  no  recovery  in  the  first  action,  which, 
in  any  case,  would  be  a  bar  to  another 
suit  U.  The  demands,  having  arisen  out 
of  separate  sales,  at  different  dates,  and 
upon  specified  credits,  constituted  inde- 
pendent causes  of  action.  Cashman  t. 
Bean,  3*0 

12.  To  constitute  a  "recovery"  which 
would  be  available,  by  way  of  defence, 
as  a  bar  to  another  action  for  the  same 
cause,  it  should  be  obtained  by  the  judg- 
ment of  a  court  or  other  competent  tri- 
bunal. Ibid. 

13.  Where  the  right  of  the  plaintiff  to 
™*frib»n  his  action  depends  upon  a  judg- 
ment docketed  in  his  favor,  but  on  his 
producing  the  judgtaent  record  to  the 
court  it  appears  that  the  judgment  is  void 
by  reason  of  having  been  entered  by  con- 
fession, upon  an  insufficient  statement  of 
indebtedness ;  the  action  will  be  dismissed. 
Although  a  defendant  will  not  be  per- 
mitted to  avail  himself  of  a  defence  not 
stated  in  his  answer,  yet,  if  a  plaintiff  vol- 
untarily shows  that  he  has  no  cause  of 
action,  the  court  will  not  assist  him,  or 
grant  him  any  relief!    Ely  v.  Cook,     406 

14.  An  action  cannot  be  maintained  by 
a  judgment  creditor  for  the  purpose  of 
setting  aside  an  insolvent  discharge  grant- 
ed to  the  debtor,  upon  the  ground  that 
the  officer  granting  the  discharge  never 
acquired  jurisdiction  of  the  proceeding, 
and  that  suoh  want  of  jurisdiction  appears 
on  the  face  of  the  record. 


15.  Where  two  demands,  arising  on 
contract,  exist  against  4  party,  one  of 
which  has  arisen  in  a  fiduciary  capacity, 
and  in  respect  to  which  his  arrest  is  de- 
sired ;  that  would  be  a  good  reason  for 
bringing  separate  actions.  Ptor  Hildas,  J. 
Lambert  r.  Snow,  Ml 

See  AGftEmaon;  1. 
Attachment,  2. 

Commissions,  % 

EVIDSIfCB,  If. 
Inbolvxkts,  L 

JUBlBDICriOK,  1,  1. 
LULflB,!,  8. 

Limitation  or  A< 
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Sae  Partnership,  2,  8. 
Rescission,  1. 

SUNDAY,  1. 

Tort,  1,  2,  3. 

Trespass,  1. 

Ubi  axd  Occupation,  L 


ADMI8SIONS. 

See  Contract,  2. 
Evidence,  2. 
Wmna,  1. 


AGENT. 

See  Attorney  and  Cubit,  3. 
Commissions,  1. 


I  parties  to  it,  or  it  will  bind  neither. 
III.  That  the  sum  of  $10  was,  by  the  re- 

loeipt,  agreed  upon  as  in  the  nature  of 
liquidated  damages,  and  was  the  extent 
of  F.'s  liability  upon  his  failure  to  take 
the  rooms  according  to  agreement  Tbwn*- 
end  v.  Fisher,  47 

3.  Where  an  instrument  is  partly  writ- 
ten and  partly  printed,  the  manuscript 
portions  must  control.  Woodruff  v.  Com- 
mercial Mutual  Ins.  <7o.,  122 

See  Commissions,  1. 
Common  Carries,  2. 
Services,  2,  3. 
Statute  of  Frauds,  2. 


AGREEMENT. 

1.  The  defendant,  as  a  condition  of  the 
purchase  by  him  of  all  the  property  of  a 
mining  company,  of  whioh  he  was  treas- 
urer, agreed  to  pay  its  liabilities,  and  to 
pay  the  shareholders  a  specified  amount 
for  each  share.  Held,  in  an  action  brought 
by  the  plaintiff,  claiming  under  an  as- 
signment of  the  interest  of  one  of  the 
shareholders,  I.  That  the  promise  of  the 
defendant  enured  to  the  benefit  of  every 
shareholder  and  creditor  of  the  associa- 
tion, and  entitled  any  one  of  them  to 
maintain  an  action  upon  it.  II.  That  the 
promise  was  not  to  pay  the  debt  of  an 
other,  but  a  promise  to  pay  his  own  debt 
incurred  by  the  purchase  of  the  property. 
Therauon  v.  McSpedon,  ] 


2.  F.  applied  to  S.  for  certain  rooms  and 
board.  Negotiations  were  entered  into 
between  them,  which  finally  resulted  in 
F.'s  taking  the  rooms  and  jaying  $10  to 
bind  the  bargain,  &  giving  a  receipt  there- 
for in  these  words :  ••  Received  from 

ten  dollars,  which  amount  secures 

him  board  for  self  and  lady,  and  is  to  be 
applied  on  the  first  week's  board ;  to  be 
forfeited  if  not  taken."  Prior  to  giving 
this  receipt,  S.  bad  mode  no  agreement  to 
reserve  the  rooms  for  F.  Held,  L  That 
the  receipt  constituted  a  contract  in  writ- 
ing, merging  all  prior  parol  negotiations, 
and  was  not  liable  to  be  varied  by  paroi 
II.  That  any  prior  agreement,  made  by 
F.,  to  take  the  rooms,  w^s  void  for  want 
of  mutuality,  under  the  familiar  rule  of 
law  that  an  agreement  consisting  of  ma 
tunl  promises  must  be  bind  ng  upon  both 


AMENDMENT. 
.Appeal,  14. 


ANSWER. 

1.  Where  a  verified  complaint  alleges 
matter,  to  the  truth  of  which  the  defend- 
ant, if  a  witness,  would  be  privileged 
from  testifying,  an  answer  denying  such 
allegations,  may  be  served  without  being 
verified.    Moloney  v.  Dows,  247 

2.  An  answer  consisting  of  averments 
false  in  fact,  is  a  sham  pleading.  A  plead- 
ing is  irrelevant  which  consists  of  matter 
having  no  substantial  relation  to  the  sub- 
ject of  the  controversy.  A  frivolous  an- 
swer is  one  which,  assuming  its  contents 
to  be  true,  presents  no  defence  to  the 


action.    Struver  v.  Ocean  Ins.  Co.,       475 

3.  In  an  action  against  husband  and 
wife,  where  her  interest  is  separate  and 
distinct  from  her  husband's,  a  joint  an- 
swer roust  be  verified  by  both.  A  joint 
answer  of  several  defendants,  who  are  not 
united  in  interest,  must  be  verified  by  all. 
Reed  v.  Butler,  589 

See  Action,  13. 

Pleading,  1,  2,  3. 

Practice,  2. 

Promissory  Notes  and  Bills,  8. 


APPEAL. 
1.  In  an  action  commenced  In  the  Ma- 
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line  Court  by  a  summons  which  required 
the  defendants  to  answer  "  a  complaint  for 
a  money  demand  on  contract,"  the  plain- 
tiff on  the  return  of  the  summons,  the 
defendants  having  appeared,  applied  for 
leave  to  amend  it  by  substituting  the 
words  "  an  injury  to  personal  property  " 
for  "  a  money  demand  on  contract"  The 
court  permitted  the  amendment,  and  the 
defendants  excepted,  ffdd,  on  appeal, 
that  permitting  the  amendment  was  an  act 
of  discretion  on  the  part  of  the  court  be- 
low, which  was  not  properly  the  subject 
of  review.     Cooper  v.  Ktmney,  12 

2.  A  motion  to  open  a  default,  and  set 
aside  an  ioqueat,  is  addressed  to  the  dis- 
cretion of  the  court,  and  no  appeal  lies 
from  an  order  denying  such  motion.  Jrst- 
denor  v.  McDonoghy  46 

3.  Au  order  vacating  a  judgment  en 
tered  by  default,  and  letting*  the  defend 
ants  in  to  answer  upon  their  showing  a 
defence  and  excusing  their  neglect,  is  not 
appealable.  Such  an  order  can  be  re- 
viewed only  upon  obtaining  the  certificate 
required  by  rule  of  this  court  of  March 
2  2d,  1861,  which  is  granted  in  all  cases 
where  the  judge  making  the  order  deems 
the  question  of  such  importance  and  doubt 
as  to  render  a  review  proper.  Churchill 
v.  Mdliison,  70 

4.  An  application  in  supplementary 
proceedings  for  an  order  requiring  the 
judgment  debtor  to  apply  property  or 
money,  disclosed  by  his  examination,  to 
the  payment  of  the  judgment,  is  addressed 
to  the  discretion  of  the  judge  before  whom 
the  proceeding  is  pending.  So  also  is  an 
application  to  commit  tor  contempt  for 
disobedience  of  the  order  supplementary 
to  the  execution.  No  appeal  lies  from  an 
order  denying  such  applications.  Joyce  v. 
Hblbrook,  94 

5.  This  oourt  will  not  grant  a  rehearing 
of  an  appeal,  upon  an  affidavit  which 
merely  shows,  that  on  the  first  hearing,  the 
counsel  for  the  appellant  was  not  duly 
prepared  to  affcue  the  cause,  and  there- 
tore  entertains  the  belief  that  the  court 
did  not  fully  understand  the  questions  in- 
volved in  the  case.  Nor  does  such  an 
affidavit  show  any  ground  for  allowing  an 
appeal  to  the  Court  of  Appeals,  in  a  cause 
commenced  in  a  district  court  Drvcker  v. 
P*iUerson,  135 

6.  As  a  general  rale,  an  appellate  court 


will  never  interfere,  upon  a  onesuon  or 
fact,  with  the  finding  of  the  tribunal  before 
whom  the  witnesses  were  examined,  and 
whose  appropriate  and  special  duty  it  is 
to  pass  upon  questions  of  mot  that  must 
be  determined  upon  conflicting  testimony. 
The  only  exceptions  to  this  rule,  are: 
I.  That  they  will  reverse  for  the  want  of 
evidence.  IL  Or  when  the  verdict  or 
finding  is  against  evidence,  in  respect  to 
which  there  is  no  contradiction  nor  con- 
flict m.  And,  in  extreme  cases,  although 
there  may  be  some  conflict  or  contradic- 
tion in  the  testimony,  when,  after  full  and 
careful  deliberation,  they  are  convinced 
that  the  verdict,  finding,  or  report,  must 
have  been  induced  by  partiality,  prejudice, 
or  corruption,  or  was  the  result  of  an  ob- 
vious mistake.  Gases  in  which  the  oourt 
will  interfere,  upon  the  latter  ground,  are 
very  rare.    Pearson  v.  Fiske,  146 

I.  An  objection  to  a  question  that  it  is 
leading,  is  not  available  upon  appeal,  un 
less  that  waa  specifically  stated  as  the 
ground  of  objection  upon  the  trial    Ibid. 

8.  Where  the  evidence  is  conflicting,  the 
finding  of  the  justice  will  not  be  disturbed 
on  appeal  from  a  district  court,  unless  the 
evidence  against  the  finding  so  greatly 
preponderates  as  to  warrant  the  presump- 
tion of  corruption,  bias,  or  partiality.  It 
is  not  enough  to  warrant  a  reversal  of  the 
judgment,  that  the  court  may  be  of  opinion 
that,  as  the  evidence  appears  on  paper, 
they  would  have  found  differently,  jfc*- 
deU  v.  Drench,  179 

9.  Where  the  judgment  of  a  justice  is 
incomplete— e.  g ,  where  the  return  shows 
that  the  complaint  was  dismissed,  but 
does  not  show  that  costs  were  awarded 
against  the  plaintiff;— it  can  neither  be 
reversed  nor  affirmed,  but  the  appeal 
therefrom  will  be  dismissed.  Baadenbeck 
v.  QiUiee,  238 

10.  Where  the  decision  of  this  court, 
upon  a  question  presented  on  an  appeal 
from  the  judgment  of  an  inferior  court, 
is  in  direct  conflict  with  a  decision  of 
the  general  term  of  the  Supreme  Court 
in  this  district)  a  proper  case  is  shown  for 
granting  leave  to  appeal  to  the  Court  of 
Appeals.     Clapp  v.  Grant*,  243 

II.  Where  an  action  is  tried  before  a 
justice  of  a  district  other  than  the  one  in 
which  the  court  is  held,  the  return  on 
appeal  must  show  affirmatively  that  the 
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justice  of  the  district  wu  at  the  time 
absent  from  the  usual  place  of  holding 
the  court,  or  unable  to  bold  it  from  illness. 
The  power  given,  by  section  6  of  the  Dis- 
trict Court  A.ct,  (1  Laws  1857,  707),  to  a 
justice  to  hold  court  in  another  district 
than  the  one  to  which  he  is  elected,  being 
new,  must  be  strictly  followed,  and  the 
facta  authorising  its  exercise  must  appear 
by  the  return.    Meed  v.  Worth,  281 

12.  A  judgment  of  affirmance  haying 
been  given  upon  an  appeal,  the  appellant 
made  application  at  the  next  term  after 
judgment  was  entered,  for  an  order  grant- 
ing leave  to  appeal  to  the  Court  of  Ap- 
peals. Both  parties  were  heard  on  the 
application,  but  the  court  did  not  an- 
nounce its  decision  granting  the  motion, 
until  the  term  had  passed.  Held,  that  the 
order  allowing  the  appeal  was  properly 
directed  to  be  entered,  as  of  the  term 
when  the  application  was  made.  Clapp 
v.  Graves,  317 

13.  It  is  a  general  rule,  that  when  an 
act,  in  which  the  concurrence  of  the  conn 
is  necessary,  should  be  done  within  a  8} 
cified  time,  and  the  party  has  done  all  he 
is  required  to  do*  he  is  not  to  suffer  from 
the  court's  delay.  If,  in  such  a  case,  the 
court  renders  its  decision  after  the  time 
lias  passed,  it  may  be  entered  as  of  the 
time  when  by  law  it  ought  to  have  been 
given.  Ibid. 

14  Where  &  party  has,  in  good  faith, 
taken  an  appeal  from  a  judgment  of  the 
Marine  or  a  district  court,  and  through 
mistake  has  omitted  to  conform  his  pro- 
ceedings to  the  requirements  of  the  Code, 
this  court  may  permit  such  amendments 
to  be  supplied  as  will  make  the  appeal 
effectual  The  authority  to  do  this  is  dis- 
tinctly given  by  the  Code,  and  extends 
even  to  permitting  the  notice  of  appeal  to 
be  amended,  by  inserting  in  it  the  grounds 
of  appeal 

The  various  provisions  of  law  respecting 
amendments  of  proceedings  upon  appeals 
from  inferior  courts,  reviewed  and  ex- 
plained. The  case  of  The  People  v.  EL 
aridge  (7  Howard  P.  R.  108}  disapproved. 

The  farmer  jurisdiction  or  the  Superior 
Court,  on  appeals  from  the  Marine  and 
justices'  courts,  having  passed  to  this 
court,  all  its  powers  as  an  appellate  tribu- 
nal passed  with  such  transfer  of  jurisdic- 
tion.    Wood  v.  Kelly,  334 

15.  Where  the  case  made  upon  appeal 


does  not  contain  the  charge  of  the  judge 
at  the  trial,  and  does  not  show  that  any 
exception  was  taken  to  the  charge  made, 
it  will  bo  assumed  that  the  questions  of 
fact  involved  were  fully  submitted  to  the 
jury,  with  all  proper  instructions.  Wm- 
tereon  v.  The  Eighth  Avenue  Railroad  Co., 

389 

16.  Leave  to  go  to  the  Court  of  Appeals 
in  an  action  commenced  in  a  district 
court,  will  not  be  granted,  where  the 
question  decided  by  this  court  relates 
only  to  the  practice  in  those  courts  under 
the  provisions  of  the  District  Court  Act, 
and  a  case  involving,  the  same  question 
has  been  previously  permitted  to  be  taken 
to  the  Court  of  Appeals.  So  held  in  a 
case  where,  upon  appeal,  the  judgment 
was  reversed  because  the  action  was 
commenced  by  a  non-resident  plaintiff  by 
long  summons,  and  without  giving  secu- 
rity for  the  defendant's  costs.  Pahner  v. 
MbeUer,  421 

17.  If  a  defendant,  after  moving  for  a 
non-suit  at  the  trial,  upon  the  ground  that 
the  evidence  is  insufficient  to  justify  any 
recovery,  supplies  the  proof,  the  want  of 
which  formed  the  basis  of  the  motion,  it 
will  be  no  ground  for  reversing  the  judg- 
ment on  appeal,  that  the  proper  evidence 
was  not  before  the  court  at  the  moment 
toe  non-suit  was  asked.  Lambert  v.  Sedy, 

429 

18-  No  appeal  lies  to  this  court  from  a 
decision  given  at  a  general  term  of  the 
Marine  Court,  merely  reversing  a  judg- 
ment in  favor  of  the  plaintiff,  Such  a  de- 
cision is  not  a  final  determination  of  the 
rights  of  the  parties  to  the  action.  Howe 
v.  Julien,  453 

19.  If  an  order  refusing  an  application 
for  relief)  in  effect  determines  the  action, 
and  prevents  a  judgment  from  which  an 
appeal  might  be  taken,  it  may  be  re- 
viewed at  general  term,  upon  an  appeal, 
as  a  matter  of  right  But  where  an  ap- 
plication for  relief  is  addressed  to  the  dis- 
cretion of  the  judge  hearing  it,  his  de- 
cision cannot  be  reviewed,  upon  appeal, 
without  a  certificate,  under  the  rule  of  this 
court  of  March  22d,  1851.    Quiim  ▼.  Case, 

467 

20.  On  the  return  of  a  summons  in  a 
district  court,  in  an  action  against  an  in- 
corporated society,  the  president  appeared 
and  put  in  an  answer,  alleging  payment 
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of  the  amount  claimed ;  At  a  subsequent 
day,  to  which  the  trial  was  adjourned,  the 
defendant  foiled  to  appear,  and  the  plain- 
tiff had  judgment  upon  the  pleadings: 
Held,  upon  appeal,  that  the  judgment  was 
regular.  Oakley  v.  Workingmen's  U.  R 
Society,  487 

21.  In  the  absence  of  any  proof  to  the 
contrary,  this  court  will,  upon  an  appeal, 
assume  that  a  person  appearing  for  a  de- 
fendant in  a  district  court,  was  authorized 
so  to  do,  as  his  attorney  or  agent     Ibid 

22.  To  make  an  appeal  from  ajudgmeut 
of  the  Marine  or  district  courts  effectual 
undor  section  354  of  the  Code,  as  amended 
iu  1858,  the  appellant  must  deposit  with 
the  clerk  of  this  court  the  costs  and  dis- 
bursements embraced  in  the  judgment 
appealed  from,  together  with  $15  to  cover 
the  costs  on  the  appeal ;  or  must  give  an 
undertaking  to  pay  the  costs  awarded  in 
the  court  below,  together  with  all  coste 

%  and  damages  which  may  be  awarded 
against  him  on  the  appeal  in  this  court 
Onderdonk  v.  Emmons,  504 

23.  But  the  deposit  or  undertaking  thus 
required  by  section  354  does  not  operate 
to  stay  execution  on  the  judgment  ap- 
pealed from.  If  such  a  stay  is  desired,  an 
undertaking  must  be  given,  as  prescribed 
by  section  356,  to  the  effect  that  if  the 
judgment  be  affirmed,  and  execution 
thereon  be  returned  unsatisfied,  in  whole 
or  part,  the  sureties  will  pay  the  amount 
unsatisfied.  Upon  the  first  undertaking 
the  liability  of  the  sureties  is  fixed  the 
moment  the  judgment  is  affirmed;  but  on 
the  other  it  is  essential  that  an  execution 
on  the  judgment  shall  be  returned  un- 
satisfied before  the  sureties  can  be  charged. 

Ibid. 

24.  On  an  affirmance,  a  judgment  to 
that  effect  is  entered  in  the  appellate 
court,  with  the  costs  of  the  appeal ;  and 
to  collect  such  costs,  an  execution  may 
be  issued,  or  the  undertaking  first  given 
under  section  354  may  be  prosecuted.  If 
the  proceedings  on  the  judgment  appealed 
from  have  been  stayed  by  an  undertaking 
under  section  356,  the  stay  ceases,  and  an 
execution  may  be  issued  upon  the  judg- 
ment in  the  court  below.  Ibid 

35.  The  appellant,  on  an  affirmance, 
entered  judgment  in  this  court  for  the 


amount  recovered  in  the  court  below, 
together  with  the  costs  and  disbursements 
on  appeal  After  an  execution  thereon 
was  returned  unsatisfied,  an  action  was 
brought  against  the  sureties  to  an  under- 
taking given  on  the  appeal  in  the  form 
prescribed  by  section  354.  The  justice 
gave  judgment  for  the  full  amount  of  the 
judgment  thus  entered ;  EM,  L  That  the 
judgment,  having  been  merely  an  affirm- 
ance, should  have  been  so  entered,  with 
costs  of  appeal.  II.  That  such  a  judg- 
ment would  not  authorise  an  execution  to 
issue  from  this  court  to  collect  any  sum 
but  the  costs  of  appeal  IIL  That  the 
defendants  were  only  liable  on  their  un- 
dertaking for  the  costs  embraced  in  the 
judgment  appealed  from,  and  the  costs  in 
this  court  and  the  judgment  of  the  justice 
should  be  reduced  to  that  amount    Ibid 

26.  The  "damages"  mentioned  in  sec- 
tion 354  applies  to  those  oases  where,  on 
an  appeal,  a  recovery  is  had  by  one  party 
and  costs  awarded  to  the  other  (see  §  370), 
and  a  set-off  is  ordered  and  judgment 
given  in  the  appellate  court  for  the  bal- 
ance ;  such  balance,  if  against  the  appel- 
lant, would  be  in  the  nature  of  damages 
against  him  upon  appeal  Ibid. 

27.  After  an  appeal  from  the  Marine  or 
district  courts  has  been  once  noticed  for 
argument  by  either  party,  and  regularly 
placed  on  the  calendar,  it  remains  there- 
on without  further  notice,  and  until 
finally  disposed  of  by  the  court  Towns- 
end  v.  Keeman,  544 

28.  An  appeal  from  a  district  court  was 
noticed  for  argument,  and  placed  on  the 
calendar  by  the  appellant  On  the  case 
being  called  at  a  subsequent  term,  the 
appellant  not  appearing,  the  judgment 
appealed  from  was  affirmed  by  default, 
on  motion  of  the  respondent,  and  without 
any  proof  being  required  of  his  having 
noticed  the  appeal  for  argument;  MM, 
regular.  Ibid 

See  Evroswox,  13. 
JvBiBDKmoir,  7. 
Justice's  Court  Psionca,  S. 
landlord  and  tsnaht,  3. 
NbwTblll,  1. 


APPBARANCR. 
See  Jurisdiction,  2. 
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ABBJBST. 

1.  Prior  to  the  Code,  a  husband  might 
bo  arrested  for  a  tort  committed  by  his 
wife,  was  bound  to  put  in  bail  for  both, 
and  after  judgment  she  might  be  charged 
in  execution  with  him ;  but  if  arrested  be- 
fore, she  would  be  discharged  upon  proof 
of  her  coverture. 

The  law  in  this  respect  has  not  been 
changed  bj  the  provisions  of  the  Code. 
Solomon  v.  Waas,  179 

2.  Where  the  right  to  arrest  the  de- 
fendant is  derived  from  the  nature  of  the 
action — a.  gn  where  the  action  is  against 
an  agent  for  the  conversion  of  goods  de- 
livered to  him  to  sell  upon  commission-* 
the  defendant  will  not  be  allowed,  upon 
a  motion  to  discharge  from  arrest,  to  in- 
troduce affidavits  to  prove  that  no  cause 
of  action  exists.  Ibid. 

3.  An  order  of  arrest  must  relate  to 
the  wholo  cause  of  action  presented  by 
trie  complaint,  and  not  to  only  a  part  of  it 

Where  a  complaint  alleges  a  cause  of 
action  for  which  an  order  of  arrest  had 
been  previously  obtained ;  and  an  ordin- 
ary demand  arising  on  contract,  for  which 
no  arrest  would  be  granted ;  EM,  that 
by  thus  uniting  causes  of  action,  to  both 
of  which  the  order  did  not  extend,  the 
right  to  the  order  of  arrest  was  waived. 
Lambert  r.  Snow,  501 

See  Tort,  2. 


ASSAULT  AND  BATTBRY. 

See  Complaint,  1.     - 
Raps,!. 


ASSIGNMENT. 

1.  An  assignment  for  the  benefit  of 
creditors,  with  or  without  preferences, 
made  by  one  or  more  members  of  a  firm, 
without  the  consent,  concurrence,  or 
authority  of  all,  is  void.  What  consti- 
tutes such  an  authority,  considered.  Kel- 
ly v.  Baker,  531 

See  ATTORXfeY  akd  Cukht,  S. 

Ghoses  in  Action,  1. 
Insolvents,  1. 

8JST-OFF,  I.  | 


ATTACHMENT. 

1.  The  official  return  by  a  constable,  oi 
proceedings  under  an  attachment  issued 
by  a  justice  of  the  Marine  Court  under  the 
non-imprisonment  act,  should  specify  the 
manner  in  which  the  writ  has  been  exe- 
cuted, and,  in  addition,  specifically  state 
whether  a  copy  was  or  was  not  personally 
served  on  the  defendant  named  in  it  If 
the  defendant  cannot  be  found  in  the  coun- 
ty, then  it  should  show  that  the  constable 
left  a  certified  copy  of  the  attachment  and 
inventory  at  the  defendant's  last  place  of 
residence,  specifying  it  Waits  v.  WU- 
lett,  212 

%  Where  the  affidavits,  on  which  the 
attachment  was  issued,  showed  that  the 
defendant  resided  in  the  city  and  county 
of  New  York,  at  No.  54  First  street,  and 
the  return  of  the  constable  stated,  that  be- 
cause he  could  not  find  the  defendant,  he 
left  a  copy  of  the  attachment  and  inven- 
tory with  a  person,  in  whose  possession 
he  found  the  goods  and  chattels  of  the  de- 
fendant, at  No.  252  Washington  street 
Held,  that  the  attachment  was  not  served 
in  the  manner  required  by  statute,  and  the 
constable  acquired  no  right  to  the  pos- 
session of  the  property,  nor  any  right  of 
action  respecting  it  Ibid. 

3.  Such  a  return  will  not  authorize  the 
plaintiff  to  proceed  to  trial  upon  the  re- 
turn day  of  the  attachment  And  al- 
though the  voluntary  appearance  of  the 
defendant  at  that  time  is  sufficient  to  con- 
fer upon  the  justice  jurisdiction  to  pro- 
ceed to  trial  and  judgment,  that  act  does 
not  make  an  incomplete  service  of  the  at- 
tachment perfect  in  law,  as  against  exe- 
cutions levied  by  the  sheriff  in  favor  of 
other  creditors.  It  is  the  service  of  the 
attachment  which  places  goods  taken  un- 
der it  in  the  custody  of  the  law,  and  creates 
a  valid  lien,  which  a  subsequent  execu- 
tion cannot  remove.  Ibid. 


ATTORNEY  AND  CLIENT. 

L  The  authority  of  an  attorney  to  ap- 
pear may  be  inferred  from  circumstances 
—such,  for  example,  as  that  he  was  the 
attorney  of  the  defendant  in  other  mat- 
ters,  and  that,  at  the  time  of  serving  the 
notice  of  appearance,  he  informed  the  de- 
fendant that  he  had  done  so,  and  the  de- 
fendant expressed  no  objection.  Bogar- 
dm  v.  Livingston,  236 
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2.  During  the  progress  of  an  action 
against  an  insolvent,  he  agreed  with  his 
attorneys  that  the  coats  which  might  be 
recovered  in  the  suit  should  belong  to 
them.  He  subsequent!/  prevailed  in  the 
action,  and  had  a  judgment  for  costs, 
which  he  assigned  to  the  attorneys ;  Meld, 
I.  That  such  an  assignment  was  valid. 
IL  That  the  judgment  belonged  to  the 
attorneys,  and  was  not  the  subject  of  a 
set-off  against  a  judgment  of  the  p]aintu% 
previously  recovered  against  the  insol- 
vent   Ely  v.  Cooky  406 

3.  In  the  absence  of  any  proof  to  the 
contrary,  this  court  will,  upon  an  appeal, 
assume  that  a  person  appearing  for  a  de- 
fendant in  a  district  court,  was  authorised 
so  to  do,  as  his  attorney  or  agent  Oak- 
ley v.  The  Workingmm's  U.  B.  Soc'y,  487 


BAIL. 

See  HtfSBAJtD  AID  Ww,  L 

BANKS. 

gee  IXDOKflKB,  1. 

BILLS  OF  EXCHANGE. 
See  Promissory  Notw  jjn>  Bills  op  Ex 
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BROKERAGE 

1.  T.,  the  owner  of  certain  real  estate, 
agreed  with  Ho.,  a  broker,  to  pay  him  a 
winmission  if  he  would  procure  a  pur- 
chaser tor  the  property  by  a  sparine*  day. 
On  that  day,  Ho.  informed  T.  that  he  was 
unable  to  procure  a  purchaser.  He  aft 
wards  informed  HL,  another  broker,  that 
the  lots  were  for  sale.  HL  procured  a  pur- 
chaser, but  T.  refused  to  pay  him  any 
commissions,  and  HL  received  bis  com- 
pensation from  the  purchaser.  Jldd,  that 
Ho.  was  not  euiitled  to  recover  commis- 


sions from  T.  L  The  employment  of  Ha 
by  T.  was  at  an  end  at  the  time  when  he 
informed  T.  that  he  was  not  able  to  pro- 
cure a  purchaser.  IL  Nor  did  he,  in  fact, 
procure  the  purchaser.  He  merely  in- 
formed another  broker  that  the  defendant 
had  the  lots  for  sale,  and  that  broker  pro- 
cured the  purchaser.  ZfoBay  v.  Towns- 
aid,  34 

2.  A  party  is  not  entitled  to  recover  a 
commission  from  the  owner  of  real  prop- 
erty for  informing  a  broker  that  such  prop- 
erty is  for  sale,  although  a  purchaser  is 
afterwards  procured  by  such  broker.  Ibid. 

3.  C,  the  owner  of  a  house,  put  it  into 
the  hands  of  both  G.  A  I*,  broken,  for 
sale,  agreeing  to  give  a  commission  to 
whichever  of  them  sold  it.  One  F.  was 
introduced  to  C.  through  the  intervention 
of  Gn  and  looked  at  the  house;  but  noth- 
ing resulted  from  the  interview.  L.  after- 
wards brought  F.  and  C.  together,  and  ne- 
gotiations were  continued  between  them 
some  time;  C  finally  made  an  offer  of 
sale,  which  F.  refused  to  accept ;  the  nego- 
tiations were  given  up,  aad  L.  himself 
gave  up  attempting  to  effect  a  bargain  be- 
tween them.  Through  the  intervention  of 
G.,  however,  they  were  brought  together 
again,  and  a  sale  was  finally  effected  upon 
the  same  terms  which  F.  had  previously 
declined  to  accede  to.  Mdd,  that  L.  was 
not  entitled  to  commissions  as  broker. 
Ludlow  v.  Carman,  10? 

4.  If  a  broker  finds  a  purchaser  and 
puts  him  in  communication  with  the  seller, 
and  the  parties  think  proper  to  take  the 
matter  out  of  his  hands  and  carry  on  the 
negotiation  themselves,  the  broker  earns 
his  oommiasioBS  if  a  sale  is  afterwards 
effected.  But  in  this  ease  L.  could  not  be 
said  to  have  found  the  purchaser.  He 
merely  brought  parties  together  who  had 
been  together  already.  Nor  did  he  effect 
a  sale.  The  sale  wse  effected  through  the 
efforts  of  G.,  after  the  negotiations  bad 
been  abandoned  by  L:  and  G.  alone  was 
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1.  The  defendants  agreed  to  sell  a  sew- 
ing machine  to  Strauss  for  $150,  $50 
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being  paid  in  cash,  and  the  balance  to  be 
paid  in  monthly  instalments,  it  being 
agreed  that  the  sewing  machine  should 
continue  the  property  of  the  defendants 
uutil  fully  paid  for,  and  that  K  *ot  P*id 
for,  the  defendants  might  retake  posses- 
sion of  it,  and  in  such  case  the  partial 
payments  made  thereon  to  bo  forfeited. 
JJeld,  I.  That,  as  between  the  defendants 
and  Strauss,  the  title  to  the  machine  did 
not  vest  in  the  latter  until  he  had  paid 
the  price  agreed  upon.  II.  But  that  the 
agreement  did  not  affect  a  bona  fide  pur- 
chaser of  the  article,  without  notice  of  the 
conditions  upon  which  its  possession  was 
acquired  from  the  owner.  Stedyardsv. 
Singer,  06 

2.  Sewing  machines  haying  become  an 
ordinary  household  chattel,  in  respect  to 
which  the  only  indicia  of  ownership  is  in 
most  cases  the  being  in  possession ;  where 
such  possession  has  been  acquired  from 
the  owner  by  his  voluntary  act,  and  with- 
out fraud ;  a  purchaser  in  good  mith,  and 
for  a  fair  consideration,  from  a  party  deriv- 
ing possession  from  the  vendor,  without 
notice  of  the  conditions  of  the  original  de- 
livery, acquires  a  valid  title,  and  is  to  be 
protected  even  as  against  the  original 
owner.  Ibid, 

3.  In  an  action  by  a  mortgagee  of  chat- 
tels to  recover  the  value  of  a  part  of  the 
mortgaged  property,  wrongfully  taken 
from  the  possession  of  the  mortgagor,  it 
is  not  necessary  to  allege  in  the  com- 
plaint that  the  mortgage  was  duly  filed 
iu  the  county  where  the  property  was 
situated.  The  provisions  of  the  Revised 
Statutes  respecting  the  filing  of  chattel 
mortgages,  are  for  the  protection  of  the 
creditors  of  the  mortgagor,  and  purchas- 
ers in  good  faith,  and  not  for  the  benefit 
ot  wrongdoers.    Moses  v.  Walker,        536 


CHOSIES  IN  ACTION. 

I.  A  chose  m  action  niay  be  transferred 
by  parol  as  well  as  by  writing,  and  a  blank 
indorsement  upon  a  written  instrument, 
not  a  promissory  note,  is  sufficient  to  pass 
all  interest  in  it    Sexton  v.  Flcsi,       M 


COMMISSIONS. 

1.  a  apptitd  to  R,  in  writing,  to  pro- 
cure him  a  loan  of  $1,000  on  two  houses 
and  lots— $4,000  on  one,  and  $3,000  on 


the  other.  Nothing  was  said  in  the  ap» 
plication  as  to  whether  one  or  two  mort- 
gages would  be  given,  but  0.  verbally 
stated  that  the  money  could  be  put  in  one 
or  two  mortgages,  as  the  lender  desired. 
B.  found  a  person  willing  to  loan  $1,000 
on  one  mortgage,  but  the  loan  was  never 
made,  owing  to  C.'s  refusal  to  accept  it 
unless  upon  separate  mortgages.    Held, 

I.  That  B.  had  performed  his  service,  and 
was  entitled  to  h»  commission  for  procur- 
ing the  loan.  IL  That  it  was  immaterial 
that  B.  acted  in  the  matter  through  an 
agent— the  latter  having  sworn  that  he 
was  the  agent  of  B.,  and  so  estopped  him- 
self from  interposing  any  claim  to  the 
commissions.     Coming  v.  Cakeri,        56 

2.  The  plaintiff,  a  broker,  being  prom- 
ised a  specified  commission  for  effecting  a 
sale  of  Began,  procured  an  offer  of  $3. DO 
per  thousand  on  credit  of  six  month*,  or 
$3.00  per  thousand  cash,  which  bo  com- 
municated to  his  principals.  They  re- 
fused to  sell  under  $3,80.  He  then  pro- 
cured an  offer  of  $3.50  cash ;  but,  before 
he  had  communicated  it  to  his  principals, 
another  broker  had  procured  an  offer,  from 
the  same  purchasers,  of  $3.37  cash,  and 
they  bad  accepted  it.  Meld,  I.  That  the 
plaintiff  had  not  earned  his  commissions. 

II.  That  when  the  price  or  limit  of  $3.80 
per  thousand  was  fixed,  it  was  equivalent 
to  contracting  to  pay  the  plaintiff  the 
commissions  agreed  on,  when  he  effected 
a  sale  at  that  price.  IIL  The  contract 
being  special,  unless  a  sale  was  effected 
according  to  its  terms,  no  action  could  be 
maintained  upon  it    Jacobs  v.  Xotf,  133 

See  Beokxbjloi, 


COMMISSION  TO  TAKE  TESTIMONY. 

1.  Although  it  is  usual  to  allow  a  com- 
mission to  examine  foreign  witnesses  as 
a  matter  of  course,  where  no  stay  is  do- 
sired,  yet,  upon  settling  the  interrogato- 
ries, it  is  the  duty  of  the  judge,  if  required, 
to  allow  only  such  as  relate  to  the  issues 
to  be  tried  in  the  action.  The  settlement 
of  interrogatories  is  equivalent  to  passing 
upon  questions  propounded  to  a  witness 
when  called  to  testify  at  the  trial.  Jfoo 
donaldv.  Garrison^  510 

2.  In  an  action  to  recover  for  services 
rendered  in  the  employment  of  the  de- 
fendants, it  was  conceded  that  certain  in- 
terrogatories proved  on  their  part  to  for- 
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etgn  witnessm,  were  for  the  purpose  of  with  that  rood.    In  an  action  against  the 


showing  that  the  plaintiff,  many  yean 
previous  to  his  employment,  bad  been 
guilty  of  specific  acts  of  bad  conduct 
which  were  criminal,  or  morally  wrong. 
Held,  that  the  allowance  of  such  inter- 
rogatories was  properly  refused  by  the 
judge.  Ibid. 


COMMON  CARRIER. 

1.  A  common  carrier  is  one  who,  for  a 
reward,  undertakes  to  carry-  goods  for  per- 
sons generally,  as  a  public  employment 
It  is  the  receipt  of;  or  the  right  to,  the 
freight  or  charge  for  the  carriage  of  goods, 
together  with  the  public  nature  of  their 
employment,  that  constitutes  them  com- 
mon carriers.  Place  ▼.  Union  Express 
Company,  19 

2.  The  17.  Express  Go.  received  certain 
boxes  of  fruit,  which  they  agreed,  by  a 
receipt  la  "rritiag,  to  deliver  at  the  depot 
at  M.  within  twelve  days,  on  payment  of 
freight,  stipulating  against  accidents  and 
casualties  beyond  their  control,  and  par- 
ticularly that  their  guaranty  of  special  dis- 
patch should  not  cover  cases  of  unavoid- 
able or  extraordinary  casualty.  They  also 
stipulated  that  fruit  should  be  at  the 
owner's  risk  of  transportation,  loading, 
and  unloading ;  that  they  would  not  be 
liable  for  injury  to  any  articles  of  freight, 
during  the  course  of  transportation,  occa- 
sioned by  the  weather,  or  accidental  de- 
lays, or  natural  tendency  to  decay;  that 
they  would  pay  five  cents  per  100  pounds 
for  each  day  the  goods  were  delayed  be- 
yond contract  time,  and  that  all  claims  for 
damages,  Ac.,  should  be  presented  for  set- 
tlement at  their  office  in  New  York.  They 
shipped  the  fruit  so  received  to  M-,  the 
place  of  its  destination,  via  the  N.  Y.  C. 
RR.  and  the  G.  W.  RR.,  with  which  roads 
alone  they  had  any  arrangements  for  trans- 
portation. For  nearly  two  months  prior 
to  their  taking  the  fruit  in  question,  the 
G.  W.  RR.  Co.  had  been  unable  to  receive 
freight  as  fast  as  the  N.  Y.  0.  RR.  deliv- 
ered it,  and,  in  consequence,  there  was  a 
great  accumulation  of  it,  and  a  delay  of  at 
least  ten  days,  on  the  average,  in  the 
transportation.  The  fruit  in  question  was, 
in  consequence,  delayed  over  twenty  days 
upon  the  route,  and  was  nearly  ruined  by 
decay  when  it  reached  M.  There  was 
another  road  by  which  the  fruit  might 
have  been  sent,  but  the  TJ.  Express  Co. 
had  no  arrangements  for  transportation 


TJ.  Express  Co.  to  recover  damages  for  the 
injury  to  the  fruit,  held, — 

I.  That  the  defendants'  agreement  to 
deliver  the  freight  received,  according  to 
the  conditions  of  their  tariff;  classification, 
and  rules,  rendered  them  liable  as  common 
carriers  for  the  safe  carriage  and  delivery 
of  the  goods,  and  subjected  them  to  the 
liability  incident  to  that  employment,  ex- 
cept so  far  as  it  was  limited  by  express 
stipulation. 

II.  That  proof  by  the  consignee  that  he 
did  not  receive  the  goods  within  the  thne 
specified,  coupled  with  evidence  that  a 
part  of  them  did  not  arrive,  was  sufficient 
evidence  of  the  failure  of  the  defendant* 
to  deliver  at  the  depot  at  M.,  to  throw  on 
them  the  onus  of  showing  when  the  frail 
did  arrive  at  the  depot.  It  was  a  matta 
peculiarly  within  their  knowledge,  and 
slight  evidence  on  the  part  of  the  plaintiff 
was  therefore  sufficient  to  throw  on  then 
the  burden  of  proof. 

III.  That  tlie  defendants  were  Kable  fin 
the  decay  of  the  fruit.  The  clause  pro- 
viding that  they  should  not  be  liable  fot 
natural  decay,  must  be  understood  as  ap. 
plying  to  decay  to  which  the  fruit  might 
be  subject  during  the  prescribed  thns 
within  which  the  defendants  undertook 
to  deliver  it  at  M.,  not  to  such  as  was  oc- 
casioned by  the  defendants'  delay. 

IY.  That  the  clause  providing  that  the 
defendants  should  pay  five  cents  per  100 
pounds  for  every  day  the  goods  were  de- 
layed beyond  the  time  fixed  by  the  con- 
tract for  delivery,  did  not  limit  the  liabil- 
ity of  the  defendants  thereto.  They  were 
liable  in  that  amount  whether  the  plaintiff 
suffered  any  loss  by  the  delay  or  not,  and 
were  also  liable  for  any  actual  damage  to 
the  fruit  occasioned  by  such  delay.  That 
clause  in  the  agreement  applied  only  to 
cases  where  the  property  was  delivered 
uninjured,  but  after  the  contract  time. 

Y.  That  it  was  not  necessary  for  the 
plaintiff,  as  a  condition  precedent  to  the 
defendants1  liability,  to  present  the  claim 
for  settlement  to  them,  at  their  office  in 
New  York.  In  order  to  avail  themselves 
of  any  defence  arising  under  the  clause  of 
the  contract  providing  for  such  demand, 
it  was  necessary  for  them  to  plead  a  readi- 
ness to  pay  the  amount  of  damages  at  such 
place,  and  follow  it  up  by  a  tender  of  the 
amount  in  court 

YI.  That  the  facts  shown  as  being  the  - 
cause  of  the  delay  did  not  prove  that  it 
was  the  result  €i  an  accident  or  oaeuaHy 
beyond  the  defendants*  control    It  was 
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their  doty  to  have  known  toe  conditions 
and  possibilities  of  transportation  upon 
tho  routes  orer  which  they  were  accus- 
tomed to  transport  their  goods,  before  en- 
tering into  a  contract  to  deliver  within  a 
specified  number  of  days;  especially  so 
when  the  cause  of  the  detention  was  a 
disarrangement  and  want  of  facilities 
upon  one  of  the  roads  not  of  a  sudden 
development,  or  of  a  temporary  duration, 
but  one  that  had  existed  for  some  time 
prior  to  their  making  the  contract    Ibid, 

3.  Where  there  is  a  special  contract  to 
carry  within  a  prescribed  time,  the  carrier 
is  held  to  a  rigid  performance  of  it,  and  is 
not  excused  even  by  inevitable  necessity 
unless  he  has  provided  against  it  by  posi- 
tive stipulation.  Ibid, 

4.  Where  goods  are  entrusted  to  a  com- 
mon carrier,  accompanied  with  a  bill  and 
instructions  not  to  deliver  the  goods  un- 

'  less  paid  therefor  by  the  consignee,  he  is 
liable  to  the  consignor  for  a  delivery  with- 
out payment  being  exacted.  By  thus  as- 
suming to  act  with  the  goods  as  his  own, 
he  is  answerable  for  their  value ;  but  he 
may  discharge  himself  from  liability  by 
procuring  their.return.    Tooker  v.  Gormer, 

71 

6.  A  seems  that  an  endorsement  upon 
the  bill,  "  Please  collect  the  bill,"  is  a 
mere  request,  with  which  the  carrier  may 
or  may  not  comply ;  and  is  not,  of  itself, 
sufficient  evidence  of  an  undertaking  or 
agreement  on  his  part  not  to  deliver  the 
goods  unless  paid  for.  Ibid. 


6.  A  common  carrier  undertakes  to  de- 
liver the  goods  entrusted  to  him  under  all 
events,  unless  they  are  lost  by  the  act  of 
God,  or  the  public  enemies;  and  he  can 
maintain  no  action  for  freight,  unless  he 
has  fully  performed  his  contract.  Proof  sequences, 
of  delivery  to  the  consignee  is  essential  to 
the  carrier's  action  for  freight. 

Where  the  transportation  is  by  water, 
the  proper  place  of  delivery  is  on  the 
wharf,  upon  due  notice  to  the  coosii 
of  the  time  and  place  of  delivery.  What 
isjeufficient  notice — considered.  RmkmA 
v.  ifiln,  1*0 


7.  If  the  consignee  k  absent,  dead,  or 
cannot  bo  found ;  or  if  he  neglects  or  re- 
fuses to  receive  the  goods  j  the  carrier,  to 
discharge  himself  from  liability,  may  place 
them  in  store  with  a  responsible  person,  at 
the  risk,  cost,  and  charge  of  the  owner. 

Vol.II.  tf9 


He  cannot  abandon  the  goods  upon  the 
wharf.  If  he  does  so,  he  is  responsible  to 
the  owner  for  their  loss  or  injury.     Ibid. 

8.  If  the  carrier  relies  upon  a  local 
usage  as  controlling  the  question  of  suf- 
ficiency of  delivery,  such  local  usage  must 
be  afiEirmatively  established  by  proof  at 
the  trial  The  court  will  not  assume  that 
a  usage  exists  in  contravention  of  the  well 
established  general  rule  in  respect  to  the 
duties  of  carriers  by  land  or  water,  upon 
the  authority  of  a  single  case,  in  which 
such  a  usage  has  been  proved  and  acted 
upon.  Ibid. 

9.  A  carrier  cannot  excuse  the  non-per- 
formance of  his  contract  to  deliver,  by 
showing  that  he  was  prevented  from  mak- 
ing the  delivery  by  an  illegal  and  un- 
authorized act  of  a  public  officer.  *If  he 
relies,  as  an  excuse  for  not  delivering,  upon 
the  interruption  or  prohibition  of  a  land- 
ing and  delivery  of  goods  by  some  person 
or  power  invested  with  legal  authority  to 
prohibit  their  landing  or  delivery,  he  must 
establish  that  the  person  or  power,  so  in- 
terrupting or  preventing  a  delivery,  had 
legal  authority  so  to  do.  Ibid. 

10.  When  goods  are  taken  out  of  the 
custody  of  a  carrier  by  a  public  officer, 
upon  the  false  assumption  that  he  had  the 
right  so  to  take  them,  such  officer  is  re- 
sponsible to  the  carrier  for  any  loss  or  in- 
juries he  may  sustain  by  reason  of  his 
consequent  inability  to  complete  his  con- 
tract and  deliver  the  goods.  And,  in  such 
a  case,  it  is  the  duty  of  the  carrier  to  fol- 
low the  property  and  see  that  it  is  duly 
delivered  to  the  consignee ;  or,  if  he  is 
unable  to  obtain  possession  thereof;  so  as 
to  make  such  delivery,  then  it  bis  duty  to 
hold  the  person,  who  has  taken  the  goods 
out  of  his  custody,  responsible  for  the  con- 

Ibid. 


See  Express  0ompakxb& 
Summons,  1. 

COMMON  COUNCIL. 


See  N*w  York  Citt. 


COMPLAINT. 

1.  A  complaint  in  an  action  by  a  female 
alleged  "  that  the  defendant,  with  force 
and  arms,  ill  treated  and  made  an  assault 
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upon  her,  and  then  and  there  debouched 
and  carnally  knew  her."  field,  upon  de- 
murrer, a  sufficient  averment  of  an  i 
sault  and  battery. 

Per  Hilton,  J.,  dissenting. — In  the  ab- 
sence of  the  material  averment  in  the 
complaint,  that  the  plaintiff  was  ravished 
without  her  consent,  the  action  should  be 
considered  as  having  been  brought  for  se- 
duction :  and  which  cannot  be  maintained 
by  the  party  seduced.  Koenigr.  NoU,  323 

2.  A  complaint  is  sufficient  if  an  aver- 
ment of  a  good  cause  of  action  can  be 
gathered  from  it  The  only  objections 
that  can  be  taken  to  a  complaint  at  the 
trial  are,  that  ft  does  not  show  a  cause  of 
action,  or  that  the  eourt  has  not  jurisdic- 
tion of  the  case.  Winter***  v.  The  Eighth 
Av.  RR,  389 

3.  In  an  action  against  a  railroad  com- 
pany for  injuries  caused  by  the  act  of  one 
of  their  conductors,  the  complaint,  after 
stating  the  manner  in  which  the  injury 
occurred,  alleged  that  the  conductor  acted 
negligently,  and  also  that  by  his  wilfulness 
and  gross  neglect  he  caused  the  injury. 
#«W,  L  That  if  the  complaint  was  bad 
for  duplicity,  the  defect  could  only  be 
taken  advantage  of  by  a  demurrer.    II. 

.Such  a  defect  constitutes  no  ground  for  a 
/non-suit  at  the  trial  Ibid. 

A.  Where  a  complaint  alleges  a  cause  of 

•action  for  which  an  order  of  arrest  had 

been  previously  obtained;  and  an  ordi- 

.  nary  demand  arming  on  contract,  for  which 

no  arrest  would  be  granted;  MM,  that  by 

thus  uniting  causes  of  action,  to  both  of 

which  the  order  did  not  extend,  the  right 

to  the  order  of  Arrest  was  waived.    Lam- 

<bertr.  &uept  501 

.  See  J^towrbb, 

Xabbkd  Worn*,  4, 6. 
Bommqjw,*. 
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tCQMPBQinSE. 


himself  return 


:  1.  To  enable  a.  debtor  to  avail 
>  of  a  composition  agreement  with  his  cred- 
itor, ex  tending,  the  time  of  payment  of 
the  debt  sued  upon,  it, is  necessary  for 
,  him  to  show  that,  he  has  been  ready  at 
all  times  to.  perform. his  jartof  the  con* 
tract     Warbwyv.WOMoz,  116 

See  Accord  Aim  SAWeTACtwe^  L 


0    COXFBSSION  OF /UDGliBNT. 

0 

1.  A  judgment  by  confession  was  en- 
tered upon  the  following  statement  of  in- 
debtedness: 1st  The  sum  of  $1,500,  lor 
cash  borrowed  from  time  to  time,  for  which 
the  plaintiff  holds  the  defendant's  note. 
3d.  That  the  plaintiff  had  assumed  for  the 
defendant  the  payment  of  $2,000,  for 
which  he  liad  given  the  plaintiff  two 
notes,  Held,  that  this  was  not  a  conciee 
statement  of  the  facts  out  of  which  the 
indebtedness  arose,  and  therefore  it  did 
not  authorize  the  entry  of  a  judgment 
upon  it    £*y  v.  Oook,  406 

0 

2.  A  judgment  thus  entered,  however, 
is  conclusive  and  valid  against  the  party 
making  the  confession,  iw  Daly,  First 
Judge.  ML 


CONSIDERATION. 
See  Guabahtt,  L 

IiAHMOID  A1TJ>  TntAJR^l 


CONSTABLE. 

1.  In  an  action  against  a  constable  for 
failure  to  return  an  execution  issued  to 
him  and  to  pay  the  amount  collected,  it 
appeared  that  the  defendant,  after  receiv- 
ing the  execution,  delivered  it  to  another 
constable,  who  made  the  money  upon  it, 
and  offered  it  to  plaintin;  less  a  certain 
sum  which  plaintiff  had  agreed  to  pay 
him  for  making  the  collection.  ifisU^tbat, 
notwithstanding  these  facts,  the  plaintiff 
was  entitled  to  recover.  Downs  v.  Mc- 
tiOptn,  14 

0      _ 

2.  When  an  execution  is  duly  issued  to 
a  constable,  it  becomes  his  duty  to  exe- 
cute it  hi  person.  He  has  no  power  to 
substitute  another  constable  in  his  place. 

Jbid. 

3.  Whether,  under  section  61  of  the 
District  Courts  Act,  (1  Laws  of  1857, 101), 
a  constable  is  liable  for  a  mere  neglect  to 

an  execution,  where  he  hen  not 
made  anything  upon  it,  quart.  Ibid, 


4.  An  action  against  the  sureties  upon 
the  official  bond  of  a  constable  of  the  dry 
of  New  York,  Riven  pursuant  to  the  re- 
quirements of  §  147  of  2  Revised  Laws 
of  1813,  (p.  397),  to  recover  for  a  wrong- 
Ail  act  done  by  the  constable  in  his  ofti- 
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rial  capacity;  mutt  be  jpfosecuted  in  the 
name  of  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York.  The 
bond  being  given  to  the  mayor,  ta,  of 
New  York,  for  the  benefit  of  any  person 
aggrieved  by  the  official  misconduct  of  the 
constable,  they  are  "  trustees  of  an  ex- 
press trust "  within  the  meaning  of  §  118 
of  the  Code,  and  may  sue  without  joining 
with  them  the  person  for  whose  benefit 
the  suit  is  prosecuted.  Mayor,  <fe&,  <>/ 
New  York  v.  Brelt,  560 

0 

5.  In  such  an  action  it  is  not  necessary 
for  the  plaintiff  to  show,  at  the  trial,  that 
leave  of  the  court  has  been  obtained  to 
prosecute  the  bond.  If  such  leave  has  not 
been  obtained,  the  omission  can  only  be 
taken  advantage  of  by  the  defendant,  by 
a  motion  to  the  court  to  set  aside  the 
proceedings  in  the  action. 

^aore,— whether  this  motion  can  be 
made  after  a  trial  and  verdict?         Ibid. 

See  Act  achmekt,  1,  a,  & 
Rmsvnr,  l. 


OONTRMPT. 

See  Appeal,  4. 

CONTRACT. 

1.  To  maintain  an  action  on  contract, 
it  must  appear  that  the  plaintiff  is  the 
only  person  possessed  of  any  ownership 
or  interest  in  the  demand ;  so  that,  on  a 
recovery  and  subsequent  payment,  all 
rights  of  action  in  respect  to  it  will  be 
barred  as  against  the  defendant  MiUs  v. 
Pearson,  16 

0 

2.  The  proprietors  of  a  newspaper  pub- 
lished a  standing  notice,  inviting  volun- 
tary correspondence  containing  important 
news,  promising,  if  they  used  any  such 
when  so  furnished,  that  it  would  be  libe- 
rally paid  for.  In  consequence  of  this  no- 
tice, an  article  of  a  political  character,  pur- 
porting to  contain  statistics  of  the  views 
of  people  in  different  parts  of  the  country 
respecting  the  Presidential  candidates  at 
the  then  coming  election,  was  prepared, 
and  sent  with  a  request  that  if  it  was  not 
desired,  to  return  it,  that  the  writer  might 
get  a  market  for  it  elsewhere.  The  article 
was  retained  and  published.  Betd,  that, 
under  the  circumstances,  the  defendants, 
by  publishing  the  article,  should  be  con- 


sidmd  as  admitting  It  to  be  of  the  charac- 
ter which  their  notice  invited,  and  were 
liable  for  its  value.  Babcock  v.  Baymond, 
a  61 

0 

3.  It  is  a  general  rule  of  law,  that  where 
contracts  are  reduced  to  writing,  parol  evi- 
dence will  not  be  received  to  enlarge, 
diminish,  or  in  any  way  alter  what  is  ex- 
pressed in  the  writing.  But  where  it  is  ap- 
parent, upon  the  free  of  the  instrument, 
that  something  is  contemplated  and  agreed 
upon  by  the  parties  which  they  have  not 
denned  or  expressed  with  sufficient  clear- 
ness, parol  proof;  connecting  the  instru- 
ment with  its  subject  matter,  is  always 
allowable  to  show  the  intention  of  the 
parties. 

This  rule  rests  upon  the  presumption 
that,  as  the  parties  have  reduced  their  con- 
tract to  writing,  they  have  express*!!  by 
it  what  they  intended,  and  that  therefore 
nothing  should  be  received,  except  to  in- 
terpret the  writing  where  they  have  left 
what  they  meant  obscure,  douUtrol,  uncer- 
tain, or  not  fully  expressed.  Salev.Dar- 
ragk>  184 

0 

4.  Bat  where,  by  statute,  a  contract  is 
required  to  be  in  writing  in  order  to  be 
valid,  ewers  whether,  where  the  parties 
have  (ailed  to  express  what  they  meant, 
the  defect  can  in  any  case  be  aided  by  a 
resort  to  parol  proof.  Ibid. 
0 

5.  In  an  action  to  recover  the  price 
agreed  to  be  paid  for  the  use  of  lodging 
rooms  rented  for  a  specified  period,  it  is 
not  necessary  to  show  affirmatively  an  in- 
ability to  rent  the  rooms  during  the  time 
the  party  hiring  refused  to  occupy  them. 
The  recovery  in  such  a  case,  however, 
will  be  limited  to  the  damages  actually 
sustained,  and  where  it  is  shown  that  any 
money  has  been  or  might  have  been  ob- 
tained from  the  use  of  the  rooms,  for  lodg- 
ing purposes,,  by  others,  while  they  re- 
mained thus  vacant,  the  recovery  will  be 
lemoned  accordingly.  But  the  burden  of 
showing  that  anything  has  been,  or  might 
have  been  thus  realised,  rests  upon  the 
defendant.  The  case  of  Wilson  v,  Jfarttn 
(I  Denicv  602,)  examined  and  limited. 
Green*  v.  Waggoner,  397 

6.  Where  a  building  contract  provides 
that  if)  during  the  progress  of  the  work, 
the  contractor  fails  to  supply  a  sufficiency 
of  workmen  or  materials,  the  owner  may 
provide  them  after  three  days'  notice,  and 
deduct  the  expense  from  the  contract 


ftt7ft*MUcr 
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10.   A  KtbilBStM  

ter^sadooDditioaaapwBd  am  for  Ike 
eoastrctKrf)  of  tfao  balding,  fe  a  comfi- 
tioa  precedent  to  the  right  of  the  builder 


L  Am  age*  to 

wfaoafttr* 
to  havo  bought  them  from 
.  aad  upon  that  grand  tt- 
fnaei  to  five  the  principal  any  account  of 
wan&behasdoaaj  or  to  retain  the  goods, 
may  be  treated  at  having  cooTerted  them. 
Abmr.  fPaat,  179 
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See  Rrplbtot,  L 

Sale  and  Druvery  of  Chattbls,  2. 
Tort,  2,3. 

CORPORATION  OF  NEW  YORK. 

See  New  York  Onx 

OORPORATIONa 

1.  It  seems  that  municipal  corporations 
are  not  responsible  for  injuries  to  third 
perrons  arising  from  the  negligence,  want 
of  skill,  or  carelessness  of  contractors,  or 
those  employed  under  them,  while  en« 
gaged  in  the  prosecution  of  repairs  upon 
the  streets  of  the  city.  But  it  is  other- 
wise where  the  injury  is  occasioned,  not 
by  any  fault  of  the  contractor  or  his  ser- 
vants, but  is  the  result  of  an  act  which 
tho  corporation,  by  their  contract,  direct 
to  be  done.  In  such  a  case,  the  principle 
of  respondeat  superior  applies.  Where  the 
contractor  has  merely  done  what  he  was 
required  to  do  by  the  contract,  he  is  not 
the  party  to  be  made  responsible ;  but 
those  who  directed  him  to  do  the  act  must 
answer  for  the  damage  occasioned  there- 
by.   Lockwoodv.  Mayor,  <fcc,  of  N.  Y.,  66 

2.  A  non-resident  plaintiff  cannot  main- 
tain an  action  in  this  court  against  a  for- 
eign corporation  unless  it  appears  that  the 
action  is  upon  a  contract  made,  executed, 
or  delivered  in  this  state,  or  that  the  cause 
of  action  arose,  or  the  subject  of  the  action 
is  situate,  within  this  state.  Harriott  v. 
New  Jersey  JUL  dt  Irons.  Oo.y  262 

3.  The  provisions  of  law  allowing  par- 
ties to  be  witnesses  in  their  own  behalf) 
are  applicable  to  actions  wherein  a  muni- 
cipal corporation  is  a  party.  Mott  v.  The 
Mayor,  <fea,  of  N.  Y.,  358 

4.  A  municipal  corporation  is  liable  for 
the  damages  occasioned  by  its  illegal  ex 
erase  of  a  corporate  power.  Ibid, 

5.  A  municipal  corporation  is  a  living 
party  within  the  meaning  of  section  399 
of  the  Code,  and  in  an  action  against  it, 
the  plaintiff  may  be  examined  as  a  wit- 
ness in  his  own  behalf  WaUaos  v.  The 
Mayor,  <fax,  ofK  Y.,  44 

Bee  AasEsifSHT,  L 
Damages,  10,  11. 
Justice's  Court  Practice,  10. 
New  York  Citt,  6,  6,  1 
Railroads,  1. 


CORPORATION  ORDIHAJ70B& 

1.  The  common  council  of  the  city  of 
New  York,  upon  the  application  of  leas 
than  two  thirds  of  the  owners  affected, 
passed  an  ordinance  changing  the  grade  of 
vandewater  street  In  carrying  the  ordi- 
nance into  effect,  they  caused  the  street  to 
be  excavated  to  the  depth  of  six  feet, 
whereby  the  premises  of  the  plaintiff  finont- 
mg  en  it  were  seric^y  injured.  Held,  that 
the  ordinance  waa  void,  and  the  corpora- 
tion was  liable  for  the  injury  produced. 
MoU  v.  The  Mayor,  Ac*,  ofN.  F.,        368 

2.  In  passing  an  ordinance  changing 
the,  grade  of  a  street,  the  common  council 
of  this  city  act  under  a  special  and  limited 
power,  and  where  it  is  shown  that  the 
fects  did  not  exist  which  would  warrant 
its  exercise,  the  ordinance  is  not  only 
void,  but  affords  so  protection  to  any  per- 
son acting  under  it  Ibid 

See  Niw  York  Out,  6. 


COSTS. 

1.  In  all  actions  for  the  recovery  of 
money,  unless  the  plaintiff  recovers  $50 
or  more,  the  defendant  is  entitled  to  costs, 
of  course.     Crane  y.  Ebkomb,  269 

2.  In  an  action  upon  a  promissory  note 
for  $750,  a  set-off,  or  counter  claim,  ex- 
ceeding that  amount,  was  interposed  as  a 
defence.  The  plaintiff  recovered  but  $26. 
Held,  I.  That  his  right  to  costs  was  not 
determined  by  his  being  the  prevailing 
party  in  the  suit,  but  was  dependent  upon 
the  actual  amount  recovered.  II.  His 
recovery  being  under  $50,  the  defendant 
was  entitled  to  costs.  IIL  That  a  judg- 
ment entered  in  favor  of  the  defendant 
for  his  costs,  after  deducting  the  sum 
found  due  the  plaintiff,  was  regular. 

The  case  of  KaXb  v.  Lignot,  (3  Abbott 
P.  R.  190),  contra,  disapproved.         Ibid. 

See  Appeal,  16,  22  to  26, 
Attorney  am)  Olurt,  2. 
Jusrcoj'g  Court  Practice,  5,  6. 


COUNTERCLAIM. 

1.  W.  was  part  owner  and  general 
agent  of  steamboat  M.  K.  W.,  and,  as 
such  agent,  received  all  the  moneys  earned 
by  it,  and  paid  all  its  current  < 
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the  former  or  exceeding  the  bitter.  In 
an  action  against  W.  by  8.,  the  captain 
and  another  part  owner  of  the  boat,  upon 
whose  order  the  expenses  were  incurred ; 
W.  interposed  a  counter  claim  or  set-off 
for  payments  made  by  him  on  account  of 
the  current  expenses  of  the  boat,  bat  did 
not  produce  his  entire  account,  norths 
books  showing  the  transactions  and  earn- 
ings of  the  boat  Hdd,  that  his  claim  was 
properly  rejected.  L  It  was  reasonable 
to  infer,  from  the  concealment  of  the  books 
containing  the  entire  account,  that  the 
payments  had  been  made  out  of  the  re- 
ceipts of  the  boat  which  came  to  the 
hands  of  the  defendant  as  general  agent 
of  the  owners.  XL  The  payments,  haying 
been  made  on  account  of  the  boat  and 
owners,  and  not  for  tho  individual  benefit 
of  &,  could  be  recovered  only  in  an  ac- 
tion against  all  the  owners  jointly,  and 
upon  the  production  of  the  whole  of  W.'s 
aocounts  as  agent  of  the  boat  Sehmcky. 
ffitoo*,  92 

2.  H.  sued  W.  to  recover  for  services 
rendered.  W.  interposed  a  counter  claim 
for  money  lent  It  appeared  on  the  trial 
that  W.  had  received  H.'s  note  for  the 
amount  of  the  loan,  which  had  been  re- 
newed at  maturity,  and  that  the  renewal 
note  was  still  in  his  possession.  BekL 
that  he  could  not  recover,  or  be  allowed 
his  counter  claim  for  the  money  lent, 
without  producing  the  note  and  cancelling 
it  upon  the  trial  His  mere  offer  to  pro- 
duce it,  and  to  give  a  bond  to  protect  the 
plaintiff  from  any  suit  or  claim  based 
thereon,  was  not  sufficient;  nor  did  his 
production  of  the  note  to  the  justice,  seven 
days  after  the  trial,  aid  his  claim  in  any 
manner — the  plaintiff  was  entitled  to  have 
the  note  produced  and  cancelled  at  the 
trial    Roagy.  Wade,  114 

3.  A  counter  claim  founded  on  contract 
cannot  be  interposed  as  a  defence  to  an 
action  to  recover  for  property  wrongfully 
taken  and  con  verted.     Chambers  v.  Lewis, 

591 
See  Costs,  2. 
Dahaoh,  6. 

Justice's  Cause  Ptaoncm,  3. 
Set-on*. 
Toe*,  3 


COVENANT. 

1.  Covenants  that  run  with  the  land, 
bind  or  affact  all  persons  claiming  or  oc- 


cupying under  the  party  making  the  cor- 


A  mere  occupation  of  the  land  for  a 
special  purpose  is  in  subordination  to, 
and  is  affected  or,  such  a  covenant;  and 
though  the  occupant  may  not  be  bound  to 
perform  it,  yet  it  will  operate  as  an  estop- 
pel against  him  in  the  cases  where  the 
landlord  would  be  estopped  by  reason 
of  it 

It  seems  that  those  covenants  run  with 
the  land  which  are  made  touching  or  con- 
cerning it  and  affect  its  value,  and  are  not 
confined  to  these  which  relate  to  some 
physical  act  or  omission  upon  it  Dwfy 
v.  N.  T.  and  Harlem  RR.  Oon  496 

2.  The  damages  recoverable  in  an  action 
for  a  breach  of  covenant,  must  not  only 
be  averred  in  the  complaint,  but  must  be 
shown  with  reasonable  certainty  at  the 
trial,  and  not  left  to  speculation  and  con- 
jecture.   Neary  v.  B<*twich,  514 

See  Lugs,  1,  2. 
Ran,  1. 

CREDITOR. 

See  AssiOHMmrT,  1. 
Attaohmeht,  3. 

OOMPSOMISK,  1. 
ImMLVMT,  1,  2, 3. 
Sbt-otf,  1. 

CUSTOM. 

1.  If  a  common  carrier  relies  upon  a 
local  usage  or  custom  as  controlling  the 
question  of  sufficiency  of  delivery,  audi 
local  usage  must  be  affirmatively  estab- 
lished by  proof  at  the  trial.  The  court 
will  not  assume  that  a  usage  exists  m 
contravention  of  the  well  established  gen- 
eral rule  in  respect  to  the  duties  of  car- 
riers by  land  or  water,  upon  the  authority 
of  a  single  case,  in  which  such  a  usage 
has  been  proved  and  acted  upon,  Rot* 
land  v.  Attn,  150 

2.  Where  a  custom  is  shown  of  allow- 
ing a  buyer  of  merchandise  a  certain  time 
to  examine  the  quantity  and  condition  of 
the  goods  delivered,  during  which  no  in- 
terest is  charged  on  the  purchase  money, 
and  the  buyer  is  allowed  to  sell  the  mer- 
chandise freely,  as  well  before  as  after 
payment,  the  parties  must  be  regarded  as 
contracting  with  reference  to  this  usage ; 
and,  in  such  a  case,  though  the  merchan- 
dise be  sold  for  cash,  the  tide  will  pas 
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upon  delivery,  although  the  cash  is  not 
paid. 

Full  effect  should  be  given  by  the  court 
to  any  commercial  usage  which  recognizee 
the  right  of  property  as  in  the  buyer, 
where  it  is  voluntarily  delivered  to  him, 
untainted  by  fraud  and  untrammeled  by 
conditions,  whether  it  be  what  is  termed 
a  cash  sale,  or  a  sale  upon  time.  The  rea- 
sonableness and  propriety  of  such  a  usage 
considered.    Lees  v.  Rkhardso^        164 

3.  Where  a  custom  is  shown  to  exist 
in  a  particular  trade  or  business,  parties 
engaged  in  the  business  are  presumed  to 
contract  with  reference  to  the  custom,  un- 
less it  is  otherwise  expressly  agreed.  But 
a  usage  of  trade  cannot  be  shown  which 
contravenes  an  established  rule  of  law,  or 
is  in  opposition  to  the  terms  of  an  express 
contract.    Ddtton  v.  Daniels,  472 

4.  On  a  sale  of  liquor  in  barrels,  a  de- 
ficiency in  the  quantity  sold  was  shown, 
according  to  a  custom  in  the  trade,  by 
which  one  barrel  in  every  ten  is  exam- 
ined and  measured,  and  an  estimate  made 
of  the  whole,  based  on  a  measurement 
thus  made;  Held,  that  thg  custom,  not 
being  contrary  to  law,  was  valid.      Ibid. 

See  Name,  2. 
Services,  1. 


justify  a  verdict  for  vindictive  damages. 
EtMerry  v.  Levielle,  40 


CUSTOM  HOUSE  INSPECTOR. 

1.  Neither  a  custom  house  inspector, 
nor  the  collector  of  the  port  has  any  au- 
thority to  send  goods  to  the  public  store, 
alter  the  duties  upon  them  have  been 
paid,  and  a  permit  to  land  them  has  been 
given  to  the  consignee.    Rowland  v.  Jfifo, 

150 


DAMAGES. 

1.  E.  and  L.,  being  engaged  in  a  game 
cf  shooting  at  a  target  by  blowing  a  sharp 
arrow  of  steel  through  a  tube,  L.  blew 
through  the  tube  at  E-,  and,  notwithstand- 
ing the  repeated  remonstrances  of  E.  and 
others,  continued  to  do  so  until  at  last 
the  arrow  struck  E.  in  the  eye,  severely 
wounding  htm  so  as  to  confine  him  to  his 
bed  for  nearly  four  months  and  a  half;  and 
to  cause  the  total  loss  of  the  eye.  Held, 
under  the  circumstances,  sufficient  to  war- 
rant an  inference  of  actual  malice,  and  to 


2.  The  judge  at  the  trial  charged  the 
jury  that  if  the  injury  was  purely  the  re- 
sult of  an  accident,  the  defendant  was  lia- 
ble only  for  actual  damages;  but,  if  the 
defendant  acted  with  the  intention  of  an- 
noying, harrassiog,  or  teasing  the  plaintiff, 
then  the  rule  would  be  different ;  and  in 
the  latter  case,  even  if  the  injury  was  un- 
intentional, the  jury  might  give  more  than 
the  actual  damages — they  might  give 
"smart  money.11    Hdd,  correct        Ibid. 

3.  In  actions  for  injuries  to  the  person 
or  character,  it  is  not  possible,  in  the  na- 
ture of  things,  to  ascertain  or  measure  the 
extent  of  the  injury  by  any  absolute  pecu- 
niary standard.  In  such  cases,  the  dam- 
ages cannot  be  fixed  and  established  in 
money  by  the  evidence.  The  law  cannot 
repair  what  has  been  done,  or  replace  the 
party  in  so  good  a  position  as  be  was.  All 
that  it  can  do  is  to  compel  the  party  who 
did  the  injury  to  make  a  pecuniary  satis- 
faction ;  and,  in  ascertaining  what  it  shall 
be,  all  the  circumstances  under  which  the 
injury  occurred,  are  to  be  considered. 

Ibid. 

4.  The  measure  of  damages,  in  an  action 
for  breach  of  warranty  of  soundness  on 
the  sale  of  a  horse,  is  the  difference  be- 
tween the  value  of  the  horse  at  the  time 
of  sale  considered  as  sound,  and  his  value 
with  the  defects  shown.    fides  v.  McKeon, 

53 

5.  And  where,  in  such  an  action,  the 
plaintiff  fails  to  furnish  any  proof  of  dam- 
age within  this  rule,  the  complaint  should 
be  dismissed.  Ibid. 

6.  An  opera  house  was  rented  for  two 
months,  the  rent  to  be  paid  weekly,  and 
11  non-payment  of  rent  to  forfeit  lease.1' 
The  house  was  to  be  accepted  in  the 
condition  in  which  it  was— the  owners, 
however,  agreeing  to  use  all  diligence  in 
finishing  it  The  tenant  entered  into  oc- 
cupation of  the  premises,  using  them  for 
operatic  performances,  in  which  Grisi  and 
Mario  were  the  prominent  attractions. 
The  building  remaining  unfinished,  with 
but  six  furnaces  put  up  out  of  the  fifteen 
contemplated,  Mario  was  taken  with  a 
cold  and  hoarseness  which  prevented  a 
continuance  of  his  performances,  resulting 
in  an  illness  from  which  he  did  not  re- 
cover for  several  weeks.    The  rent  being 
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unpaid  for  two  weeks,  on  the  last  day  of 
the  third  week  the  landlord  peaceably 
excluded  the  tenant  from  the  premi&ee. 
On  the  day  of  the  eviction  the  tenant  had 
announced  the  first  representation  of  the 
opera  of  *' Semiramide  "  on  the  ensuing 
week,  and  hod  incurred  expense  in  adver- 
tising, printing,  Ac,  therefor.  In  an  ac- 
tion on  the  lease,  brought  to  recover  for 
the  three  weeks'  rent — held, 

I.  That,  upon  the  tenant  showing  a 
breach  of  the  agreement  on  the  part  of 
the  landlord  to  use  all  diligence  in  finish- 
ing the  house,  he  was  entitled  to  counter 
claim  his  damages  in  consequence. 

IT.  That  the  damages  claimed  to  have 
resulted  from  the  loss  of  Mario's  services 
by  illne*s  arising  from  cold  and  hoarse- 
ness produced  by  the  unfinished  condition 
of  the  house,  and  in  respect  to  which 
the  gains  or  profits  must  of  necessity  tte 
purely  speculative  and  conjectural,  were 
too  remote  and  uncertain  to  form  the  sub- 
ject of  a  counter  claim,  and  could  not, 
therefore,  be  allowed.    Brady,  J.,  dia- 

III.  Damages  recoverable  upon  a  breach 
of  contract  are  only  such  as  can  be  ascer- 
tained and  fixed  with  reasonable  cer- 
tainty; and  this  cannot  be  done  in  re- 
spect to  profits  anticipated  from  the  future 
public  performances  of  a  vocalist 

IV.  That  he  was  entitled  to  be  allowed, 
in  abatement  of  the  rent,  the  damages  oc- 
casioned by  the  eviction — and  which,  in 
this  case,  consisted  of  the  expenses  of  ad 
vertisements,  printing,  Jtc,  in  announcing 
the  performances  of  the  week  following 
the  eviction.  Academy  of  Music  v.  BackeU, 

217 

7.  In  an  action  under  the  statutes  of 
1847  and  ]  849,  by  the  representatives  of 
a  person  killed  by  the  wrongful  act,  Ac, 
of  another,  to  recover  damages  for  his 
death,  the  jury  should  not,  in  assessing 
the  damages,  allow  any  deduction  because 
of  the  fact  that  his  wife  had  received  the 
amount  of  an  insurance  effected  upon  his 
life  for  her  benefit.    AUhofr.  Wolf,    344 

8.  The  only  limit  to  the  damages  which 
it  is  in  the  power  of  a  jury  to  award,  in 
an  action  under  the  statutes  referred  to,  is 
the  sum  therein  prescribed  by  the  statute, 

-$6,000.  Ibid. 

9.  A  municipal  corporation  is  liable  for 
the  damages  occasioned  by  its  illegal  ex- 
ercise of  a  corporate  power.  Mott  v.  The 
Mayor,  <fcc,  of  X.  K,  358 


10.  W.,  while  walking  on  Eleventh 
avenue  at  night,  fell  into  a  large  hole  in 
the  sidewalk,  and  was  severely  injured. 
In  an  action  to  recover  for  the  injuries,  ii 
was  not  shown  that  the  corporate  author- 
ities knew  of  the  existence  of  the  hole. 
The  judge,  at  the  trial,  instructed  the  jury 
that  they  might  give  exemplary  damages 
if  they  thought  the  corporation  was  guilty 
of  gross  negligence  m  suffering  the  bote 
to  remain  in  the  condition  it  was.  Bdd, 
erroneous.  That  only  such  damages  could 
be  allowed  as  were  the  legitimate  and 
direct  result  of  the  accident  Wallace  v. 
Tht  Mayor,  &c^  ofK  Y.9  440 


11.  Punitive  or  vindictive  damages  can* 
be  recovered  only  in  cases  where  person 
or  property  has  been  injured  by  the  willful 
act  of  another,  or  where  the  act  censing 
the  injury  was  the  result  of  wantonness, 
or  reckless  indifference  to  the  rights  of 
others.  Ibid. 

12.  The  damages  recoverable  in  an  ac- 
tion for  a  breach  of  covenant,  must  not 
only  be  averred  in  the  complaint,  but  must 
be  shown  with  reasonable  certainty  at  the 
trial,  and  not  left  to  speculation  end  con- 
jecture.   Neary  v.  Bostwick,  514 

See  Appeal,  26. 

Common  Carrier,  2. 
Contract,  5. 
Married  Wombs,  1. 
Negligence,  1. 
Railroads,  l. 
Rescission,  l 
Services,  1,  3. 
Warranty,  1 


DEBTOR  AND  CREDITOR. 

1.  The  personal  earnings  of  a  debtor 
are  exempted  by  law  from  being  applied 
in  payment  of  a  judgment  against  him, 
when  it  is  made  to  appear  that  they  are 
necessary  for  the  use  of  a  family  supported 
wholly  or  partly  by  his  labor.  Marti*  v. 
Sheridan,  58$ 

See  Assignment,  1. 

Supplementary  PROCREWHm 
Mechanic**  Loir,  4,  6. 


DEFAULT. 

1.  A  motion  to  open  a  default,  end  set 
a>ide  an  inquest,  is  addressed  to  the  die- 
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cretion  of  the  court,  and  no  appeal  ties 
from  an  order  denying  each  motion.  Mtd- 
donor  v.  McDonogh,  46 

2.  Where  the  answer  was  prepared  and 
verified,  and  placed  with  the  clerk  of  the 
defendant's  attorney  for  service  in  season, 
and  the  defendant's  attorney  having  left 
town,  the  answer  was  not  served  through 
tho  forgetfulness  of  his  clerk,  Held,  a  suf- 
ficient excuse  to  warrant  the  opening  of 
the  default,  the  judgment  and  execution 
being  allowed  to  stand  as  security.  Clark 
t.  Lyon,  91 

3.  A  judgment  obtained  by  default,  and 
through  inadvertence  on  the  part  of  the 
defendant,  will  be  opened,  and  a  defence 
permitted,  where  he  excuses  his  neglect 
jrad  swears  to  merits.  Upon  a  motion  for 
that  purpose,  where  the  defence  is  dis- 
closed, and  it  appears  that  it  is  intended 
to  be  interposed  in  good  faith,  and  is  not 
clearly  unjust  or  frivolous,  the  court  will 
not  decide  whether  it  will  prevail  if  es- 
tablished upon  a  formal  trial  of  the  action. 
Excise  Commissioners  v.  BoUisief,        588 

See  Appeal,  3,  28. 
Practice,  8. 


DEMURRER. 

1.  In  actions  brought  in  this  court,  it  is 
aot  necessary  to  show  affirmatively  by  the 
complaint,  that  the  court  has  jurisdiction 
of  the  person  of  the  defendant,  or  of  the 
subject  matter  of  the  action.  If  such  an 
objection  exists  it  must  be  presented  by 
demurrer  or  answer.    Koenig  v.  NoU,  323 

2.  Where  an  answer  states  facts  which, 
if  properly  averred,  might  constitute  a 
valid  defence,  it  will  not  be  stricken  out 
as  sham,  irrelevant,  or  frivolous.  Defec- 
tive averments  in  a  pleading  should  be 
taken  advantage  of  by  demurrer.  Stru- 
ver  v.  Ocean  Ins.  Co.,  476 

3.  The  demand  for  relief  attached  to  a 
complaint,  affords  no  grounds  for  a  de- 
murrer.   Moses  v.  Walker,  636 

See  Complaint,  3. 

Mabeied  Woxeh,  4,  6. 


DISCONTINUANCE. 
1.  When  a  defendant  has  appeared  in 


the  action,  a  notice  of  discontinuance  is 
inoperative,  unless  accompanied  by  pay- 
ment of  costs.    Pignokt  v.  Daveau,     §84 


DISTRICT  COURTS. 
See  Justice's  Court  Practice. 


DIVORCE. 

1 .  A  decree  of  separation  from  bed  and 
board  may  be  made,  on  the  application  of 
the  husband,  for  the  like  causes  as  in 
cases  of  feme  coverts.  It  seems,  the  defence 
of  adultery,  as  a  ground  for  affirmative 
relief,  cannot  be  interposed  in  an  action 
for  a  divorce  a  mensa  et  thoro.  McNa- 
mara  v.  McNcomara,  647 

0 

2.  In  an  action  by  a  wife  for  a  limited 
divorce  from  her  husband,  upon  the 
ground  of  cruel  and  inhuman  treatment 
by  him,  a  defence  of  general  bad  conduct 
and  ill  treatment  by  her  was  set  up.  At 
the  trial  she  failed  to  establish  her  case, 
and  the  defence  was  fully  proven.    Held, 

I.  That,  under  the  Code,  a  defendant  may 
have  such  affirmative  relief  in  an  action 
as  the  case  shows  him  to  be  entitled  to. 

II.  That  cruel  and  inhuman  treatment  by 
the  wife  being  established,  the  husband 
was  entitled  to  a  judgment  of  divorce  a 
mensa  et  thoro.  Ibid. 


EQUITABLE  RBUEK 

1.  In  an  action  upon  two  promissory 
notes,  against  M.  &  A.,  as  maker  and  in- 
doner  respectively,  the  latter,  A.,  gave  to 
the  plaintiff  renewal  notes  indorsed,  the 
plaintiff  discontinued  the  suit  against  him, 
gaze  him  up  tho  original  notes,  and  per- 
fected judgment  against  M.,  the  maker. 
The  renewal  notes  were  not  paid.  Held, 
that  A.  was  not  entitled  to  an  assignment 
of  the  judgment  I.  Such  an  arrangement 
did  not  operate  as  an  assignment  of  the 
claim  in  suit  to  A.,  nor  entitle  him  to  an 
assignment  of  the  judgment  against  If., 
until  the  renewal  notes  were  paid.  II.  A., 
not  having  performed  his  obligation,  viz., 
that  of  paying  the  renewal  notes,  oould 
not  require  an  assignment  of  the  judg- 
ment against  If.  to  him,  the  agreement  tc 
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giro  such  an  argument  being  founded 
upon  the  implied  understanding  that,  aocb 
renewal  notes  would  be  paid  at  maturity. 
Payton  v.  Wight,.  77 

See  Dttobob,  2. 

MARRIED  WOMXN,  2. 


ESTOPPEL. 

I.  D.  hired  pasture  for  his  horse  on  a 
lot  owned  by  B.,  adjoining  the  defend- 
nuts'  railtrack.  The  horse  strayed  upon 
the  track,  the  fence  being  defective,  and 
was  killed  by  a  passing  train  of  cars.  It 
appeared  that  the  strip  of  land  on  which 
the  track  was  laid  had  been  purchased  of 
B.f  and  in  the  conveyance  thereof  to  the 
defendants,  B.  had  covenanted,  for  him- 
self and  his  heirs,  to  erect  and  maintain, 
on  both  aides  of  the  strip,  during  the  con- 
tinuance of  the  defendants'  charter,  good 
mid  sufficient  fences.  In  an  action  by  D. 
to  recover  the  value  of  the  horse,  hid— 
I.  That  the  covenant  ran  with  the  land, 
and  ev^ry  occupation  was  subject  to  it 
J I.  That  D.  acquired  no  greater  rights,  in 
respect  to  its  occupation,  than  his  land- 
lord, B.,  had  to  confer,  and  was  estopped 
by  the  covenant  to  the  same  extent  as  B. 
1 II.  That,  as  B.  could  not  recover  in  such 
a  case,  D.  could  not  Duffy  v.  New  York 
and  HarUm  RR.  Oo^  496 

See  Actions,  11,  12. 
Commissions,  1. 


EVICTION. 

1.  An  entry  by  the  landlord  upon  de- 
mised premises,  and  excluding  the  tenant 
therefrom,  is  an  eviction  of  the  tenant, 
and  suspends  the  payment  of  any  rent 
Killing  due  thereafter,  until  he  is  restored 
to  the  possession.  But  an  eviction  will 
not  discharge  the  tenant  from  liability  for 
rent  previously  due.  Aoademy  qf  Music 
v.  £facfe*7  217 


EVIDENCE. 

1.  In  an  action  to  recover  for  a  literary 
production  shown  to  have  been  furnished 
the  defendant  at  bis  request,  and  used  by 
him,  the  opinion  of  the  parson  who  pre- 
pared it,  as  to  its  actual  value,  formed 
with  reference  to  the  time  and  labor  em- 
ployed in  its  preparation,  is  competent  to 


be  given  in  evidence,  to  show  the  amount 
the  plaintiff  is  entitled  to  recover ;  and,  if 
uncontroverted,  should  be  deemed  con- 
clusive upon  the  question  of  value.  Bab- 
cock  v.  Raymond,  61 

2.  The  declarations  of  a  party- in  respect 
to  the  subject  matter  of  a  suit,  mar  always 
bo  given  in  evidence  against  him,  and 
especially  so  when  such  statements  hare 
been  made  under  oath  as  a  witness  in  a 
court  of  justice  in  another  cause.  Tboker 
v.  Gartner,  71 

0~ 


3.  The  declarations  of  a  third  person, 
neither  a  party  nor  a  privy,  and  not  part 
of  the  res  gesia,  are  receivable  only  for  the 
purpose  of  contradicting  him  when  he  has 
been  examined  as  a  witness  against  the 
party,  who  offers  such  statement  in  evi- 
dence with  the  design  of  impeaching  him, 
and  it  is  then  receivable  only  after  he  has 
been  asked,  while  under  examination,  if 
he  has  made  such  *  statement  or  declara- 
tion. Ibid. 

4.  But  if  the  declarations  be  improperly 
received,  the  error  will  be  cured  by  the 
adverse  party's  calling  such  person  to  the 
stand  as  a  witness,  and  examining  him  in 
respect  to  such  declarations,  as  well  as 
upon  the  subject  matter  of  the  suit  gen- 
eraUy.  Ibid, 

5.  In  an  action  against  the  sheriff  for  an 
escape,  the  proof  was  that  J.  G.  W.,  the 
defendant  in  the  execution,  was,  in  Jan- 
nary,  18&4,  captain  of  the  ship  Hudson* 
and  that  ooe  Wn  acting  as  captain  of  that 
ship,  went  beyond  the  jail  limits  in  March 
following.  Add,  that  the  similarity  of 
surname  and  of  office  was  sufficient  prima 
fade  evidence  to  sustain  the  action,  al- 
though the  witness  to  the  escape  could 
not  identify  "W.  as  the  defendant  in  the 
execution,  and  did  not  know  his  christian 
name.  The  plaintiff  having  made  out  a 
prima  facie  case,  and  there  being  no  evi- 
dence in  rebuttal,  hdd\  error  to  charge  the 
jury  that  the  plaintiff  was  bound  to  pro- 
duce clear  and  positive  proof;  and  if  there 
was  any  doubt  the  presumption  should  be 
against  the  plaintiff,  What  is  sufficient 
proof  of  identity,  considered;  and  the 
cases  upon  this  subject  collected  and  ex- 
amined.   Jackson  v.  Oner,  99 

Proof  of  the  amount  for  which  goods 
sell  at  auction,  is  admissible  as  a  circum- 
stance to  be  considered  on  the  question  of 
value ;  but  it  is  neither  conclusive,  nor  in 
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general  sufficient*  without  other  proo£  any 
Retiaudv.  Peck,  137   "" 


7.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly  disoovered  evidence, 
where  the  additional  testimony  disclosed 
might  have  been  disoovered  by  the  party 
in  time  for  the  trial  if  he  had  need  due 
diligence  in  the  investigation  and  prepa- 
ration of  his  case.    Leavy  v.  Roberta,  286 

8.  The  burden  of  proving  a  fact  rests 
upon  the  party  who  asserts  it ;  and 
cially  id  this  so  when  he  is  to  be  benefitted 
by  it  when  shown.     Greene  v.  Waggoner, 

297 

9.  In  an  action  by  a  physician  to  re- 
cover for  medical  services,  it  is  competent 
for  him  to  prove  the  nature  of  the  disease 
and  the  character  of  treatment  given,  in 
order  to  fix  the  value  of  the  services  ren- 
dered. Such  evidence  is  not  rendered 
incompetent  by  the  provisions  of  2  Rev. 
Stat  4C6,  §  73,  forbidding  the  disclosure 
of  confidential  communications  made  by 
a  patient  to  his  physician. 

Those  provisions  only  relate  to  com- 
munications or  information  acquired  by  a 
person,  duly  authorized  to  practice  physio, 
while  attending  a  patient  in  his  profes- 
sional capacity,  and  which  were  necessary 
to  enable  him  to  prescribe.  They  do  not 
extend  to  communications  made  to  a  per- 
son in  attendance  at  the  office  of  the  phy- 
sician in  his  absence,  and  which  are  not 
shown  to  have  been  made  as  the  basis  of  a 
prescription.    Kendall  y.  Gray,  300 

10.  In  an  action  to  recover  rent  re- 
served in  a  lease,  against  a  party  in  pos- 
session of  demised  premises,  a  prima  facie 
right  to  recover  is  established  by  showing 
him  to  have  been  in  aotual  possession  at 
the  time  the  rent  became  due.  In  such 
a  case  the  presumption  of  law  is,  that  he 
occupied  as  assignee  of  the  original  lessee. 
Kam  v.  Hoxie,  311 

11.  Where  a  constable  or  party  seeks 
to  justify  the  taking  of  personal  property, 
by  virtue  of  an  execution  issued  upon  a 
judgment,  the  judgment  record  and  exe- 
cution must  be  produced,  and  a  levy 
shown  under  it.  The  existence  of  the 
judgment  and  execution  cannot  be  proven 
by  parol     UnderhUl  v.  Beinor,  319 

12.  Testimony  showing  a  good  cause  of 
action  cannot  be  disregarded,  when  it  is 
uncontradicted  and  is  unaccompanied  by 


circoinstanoes* 


Baker  v. 
397 


13.  A  justice  cannot,  of  his  own  knowl- 
edge, certify  to  the  time  when  an  action 
was  commenced  before  him  by  the  deliv- 
ery of  the  summons  for  service.  When 
that  fact  is  necessary  to  be  shown,  it  must 
appear  by  competent  evidence.  In  the 
absence  of  any  proof)  before  the  justice, 
of  the  time  of  the  commencement  of  an 
action  before  him,  it  will  be  deemed  com- 
menced on  the  day  the  summons  was  ac- 
tually served.    McGraw  v.  Walker,    404 

14.  The  account  books  of  a  party  can- 
not be  used  as  evidence  of  the  sale  and 
delivery  of  goods  charged  therein,  with- 
out previously  showing  that  some  of  the 
articles  charged  have  been  delivered ; 
that  he  kept  no  clerk,  and  that  others 
dealing  with  him  have  settled  their  ac- 
counts by  his  books,  and  found  them  ac- 
curate. 

The  origin  of  this  rule  of  evidence  ex- 
plained. It  seems  that  it  arose  from  ne- 
cessity, and  owes  its  origin  to  the  fact 
that,  formerly,  a  party  could  not  be  a  wit- 
ness in  his  own  behalf;  and  as  the  reason 
for  it  has  now  been  obviated,  by  permit- 
ting parties  to  be  examined,  the  rule  no 
longer  exists.     Conklin  v.  Stamler,     422 

15.  In  an  action  for  goods  sold  and  de- 
livered, it  is  necessary  to  a  recovery,  that 
the  price  or  value  of  the  goods  should  be 
Bhown. 

A  receipt  upon  a  bill  of  goods  sold  is 
conclusive  evidence  of  payment,  unless 
contradicted  or  explained.  Lambert  v. 
Sedy,  429 

16.  Any  person  present  in  court,  and 
hearing  the  evidence  of  a  witness  on  a 
trial,  is  as  competent  afterwards  to  testify 
in  respect  to  what  the  witness  said  as  the 
judge  who  presided.     Grim  v.  Ifamd,  435 

17  A  judge's  minutes  of  testimony 
taken  upon  a  trial  are  not  evidence  per  se; 
and  when  produced  can  only  be  resorted 
to  as  memoranda  to  refresh  his  memory. 

Ibid. 

18.  A  seems,  where  improper  testimony 
is  admitted  under  objection,  and  the  party 
objecting  afterwards  introduces  proof  of 
the  same  state  of  facts,  the  objection  is 
thereby  waived.  Ibid, 

19.  A  party  is  not  required  to  produce 
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papers  at  the  trial  unices  previous  notice 
has  been  given  him  requiring  their  pro- 
duction; and  the  fact  thai  he  haa  the 
papers  in  court  doe*  not  operate  to  dis- 
pense with  the  notice,  unless  the  nature 
of  the  case  apprises  him  that  they  will  be 
necessary  on  the  trial  The  object  of  the 
notice  is  not  only  to  obtain  the  papers  or 
lay  the  foundation  for  secondary  evidence 
of  their  contents,  but  also  to  give  the 
party  notified  an  opportunity  to  procure 
testimony  to  support  or  impeach  them,  or 
to  show  that  no  such  papers  as  those 
called  for  ever  existed.  Ibid. 

20.  The  proceedings  and  judgment  of 
a  justice,  though  not  technically  a  record, 
yet  the  material  facts  being  in  writing 
must  be  produced,  and  parol  evidence 
ought  not  to  be  admitted  respecting  them. 
The  nature  of  an  action  in'  the  Marine 
Court,  or  in  a  justice's  court,  or  the  judg- 
ment rendered  therein,  cannot  be  proven 
by  paroL  Ibid. 

21.  The  evidence  at  the  trial  was  con- 
flicting as  to  whether  the  building  had 
been  erected  in  conformity  with  the  con- 
tract. An  architect,  who  had  been  em- 
ployed by  the  owner  to  superintend  the 
work  as  it  progressed,  was  among  those 
who  testified  that  the  work  done  was  in 
compliance  with  the  contract  Hdd>  that 
in  weighing  the  evidence,  his  testimony 
should  be  regarded  as  controlling  upon 
the  question.     Acker  v.  rVSttraj,      562 

See  Agreement,  1. 

Answer,  1. 

Common  Caeeisb,  2. 

Compromise,  1. 

Contract,  S,  4,  6. 

Counter  Claim,  L 

Custom,  1. 

Insurance,  3. 

New  Trial,  2,  8. 

Promissory  Nones  and  Bills,  2. 

Sale  and  Delivery  or  Chattels,  2. 

8HKRIFF,  1. 

Statute  or  Frauds,  ft. 

8TEEBT8,  1. 

Witness,  1,2. 


EXCBPTIOH& 

See  Appeal,  7, 15. 
Evidence,  11,  18. 


EXECUTION. 

1.  When  an  execution  is  duly  issued 
to  a  constable,  it  becomes  his  duty  to  exe- 
cute it  in  person,  fie  has  no  power  to 
substitute  another  constable  in  his  place. 
Downs  v.  MeOiynn,  14 

2.  A  bargain  between  the  plaintiff  in 
an  execution,  and  the  officer  holding  it, 
for  the  payment  of  a  compensation  beyond 
that  allowed  by  law  for  the  collection,  a 
void.  Ibid. 

3.  R  seems,  that  the  indorsement  by 
the  sheriff  upon  an  execution,  of  a  levy 
made  under  it,  is  an  official  act,  and  prima 
fade  evidence  of  the  facts  stated.  Cod- 
dingtony.  Garnley,  528 

8ee  Appeal,  23,  24,  26. 
Evidence,  1L 
Supplementary  PROcEEnnros,  a 


EXECUTORS  AND  ADIONISTRA- 
TORa 

1.  A  sole  acting  executor  can  maintain 
an  action  respecting  the  property  of  the 
testator.  In  actions  by  or  against  execu- 
tors, it  is  not  necessary  to  join,  as  parties, 
those  named  as  executors  in  the  will,  but 
to  whom  letters  testamentary  have  not 
been  granted,  and  who  have  not  qualified. 
"       v.  WitkU,  522 
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EXPRESS  OOMPANIR& 

1.  Express  companies  who  receive  and 
agree  to  transport  goods  or  packages  from 
pice  to  place  for  hire,  in  the  ordinary  and 
approved  means  of  conveyance,  are  com- 
mon carriers,  although  they  are  not  own- 
ers of,  nor  interested  in,  the  conveyances 
by  which  the  goods  are  transported,— dis- 
approving Hersfidd  v.  Adam*,  19  Barb. 
577.    Place  v.  Union  J&tprcs*  Cfe,         19 

See  Common  Caerier,  1,  2,  3t 


FORFEITED  RECOGNIZANCE. 
1.  A  Judgment  entered  with  tl»e  county 
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clerk!  upon  a  forfeited  recognizance,  be- 
comes subject  to  the  jurisdiction  and  con- 
trol of  this  court  to  the  same  extent  as  " 
it  had  been  docketed  in  it. 

In  addition,  the  court  has  the  discre- 
tionary power  to  remit  the  forfeiture  in 
whole  or  in  part,  or  to  discbarge  the  recog- 
nizance upon  such  terms  as  appear  just 
and  reasonable.  In  the  exercise  of  this 
discretion,  the  court  will  look  into  the 
proceedings  at  the  time  the  forfeiture  was 
declared,  to  ascertain  whether  the  party 
was  fairly  entitled  to  a  postponement  of 
the  trial;  but,  it  seems,  this  will  not  be 
done  until  he  has  submitted  himself  to 
trial  and  judgment  upon  the  indictment 
against  him.     The  People  v.  Pstry,       523 

2.  In  criminal  cases,  it  is  at  all  times 
dissjetionarr  with  the  court  whether  it 
will  proceed  or  not  in  the  absence  of  the 
defendant,  and  if  he  is  called  at  any  stage 
of  the  trial,  and  fails  to  appear  and  answer, 
his  recognizance  may  be  declared  forfeit- 
ed. Jt  seems,  that  no  person  indicted  for 
any  offence  cau  be  tried  unless  he  be  pre- 
sent in  person,  or  by  an  attorney  acting 
under  a  distinct  and  express  authority 
given  for  the  purpose.  Ibid. 
Q 

3.  Upon  applications  for  a  remission  of 
a  forfeited  recognizance,  it  should  appear 
that  the  bail  has  in  no  way  connived  at 
the  escape  of  the  party  indicted,  and  also 
that  reasonable  efforts  have  been  made  to 
apprehend  and  surrender  him.  When 
this  is  not  shown,  the  application  will  be 
denied.  Ibid. 


FORFEITURE. 

1.  To  work  a  forfeiture  of  a  lease  for 
the  non-payment  of  rent,  a  demand  must 
be  made  upon  the  demised  premises,  at  a 
convenient  time  before  sundown,  on  the 
day  the  rent  falls  due ;  and  the  exact 
amount  must  be  demanded.  The  tenant, 
in  such  a  case,  has  until  midnight  to  pay 
the  rent,  and  until  the  whole  day  baa  ac- 
tually expired,  the  landlord  cannot  put  in 
force  his  right  to  re-enter. 

Forfeitures  of  this  description  are  not 
favored  in  the  law,  and  therefore,  when 
insisted  on,  a  demand  of  rent  due  must 
be  Shawn  with  great  particularity.  Acade- 
ity  of  Music  v.  Hackett,  217 

2.  When  a  party  agrees  to  erect  a 
building  in  a  specified  manner,  whether 
the  sum  to  be  paid  for  it  is  agreed  upon 


or  not,  if  he  abandons  the  work  before  its 
completion  he  can  recover  nothing.  Or  if 
if  he  fails  to  construct  a  building  in  every  es- 
sential particular  in  accordance  with  the 
contract,  unless  performance  is  waived  by 
the  other  party,  he  cannot  recover. 

The  use  or  occupation  of  the  building 
by  the  owner  will  not  be  deemed  a  waiver 
of  performance  of  the  contract,  so  as  to 
authorise  an  action  to  be  maintained  upon 
it  by  the  builder. 

A  substantial  compliance  with  the 
terms  and  conditions  agreed  upon  for  the 
construction  of  the  building,  is  a  condition 
precedent  to  the  right  of  the  builder  to 
maintain  an  action  upon  the  contract. 
Smith  v.  Coe\  365 

See  Oomtbaot,  13. 

FOBTOTM)  REOOGNIZAXCE. 


FORWARDER. 

1.  A  forwarder  is  one  who,  for  a  com- 
pensation, takes  charge  of  goods  entrusted 
or  directed  to  him,  and  forwards  them ; 
that  is,  pute  them  on  the  way  to  their 
place  of  destination  by  the  ordinary  and 
usual  means  of  conveyance,  or  according 
to  the  instructions  he  receives.  His  com- 
pensation is  limited  to  his  care  and  trou- 
blev  and  the  charges  paid  by  him  in 
receiving,  keeping,  and  duly  forwarding ; 
and,  when  he  has  placed  the  goods  in  the 
course  of  transit  by  the  proper  convey- 
ance, his  dutv  is  at  an  end.  He  has  no 
interest  in,  and  receives  no  part  of  the  com- 
pensation paid  for  the  carriage  and  due 
delivery  of  the  goods.  Place  v.  Unfon 
Co.  19 


FRAUD, 

See  Aonov,  1,  2. 

Mechanics'  Lno,  6. 
Statute  or  Frauds. 


FREIGHT. 
See  Gonna*  Carbieh,  2. 

O 

GUARDIAN  AD  LITEM. 

1.  The  court  will  order  the  expenses  of 
i  guardian  ad  litem,  or  next  friend,  of  an 
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infant  plaintiff)  paid  or  incurred  in  prose- 
cuting an  action,  to  be  reimbursed  to  him 
out  of  tbe  amount  recovered.  But  this 
power  wiH  not  be  exercised  after  the 
moneys  have  been  paid  over  to  the  infant 
or  his  general  guardian. 

R  teems  that  the  appointment,  as  guar- 
dian ad  litem  or  next  friend  for  an  infant 
plaintiff,  cannot  be  forced  upon  a  person 
against  his  consent  Leopold  v.  Meyers,  680 

2.  The  object  of  the  appointment  is, 
that  there  may  be  a  responsible  person 
before  the  court,  accountable  for  the  costs 
of  the  defendant  in  the  action,  -He  is  not 
regarded  as  a  party  to  the  suit,  his  dntv 
being  merely  to  prosecute  for  the  infant's 
rights ;  but  he  cannot  be  compelled  to  in- 
cur any  expense  in  the  prosecution.  He 
cannot  compromise  or  settle  the  suit;  nor 
is  payment  to  him  a  legal  satisfaction  of 
the  claim ;  and  his  duty  ends  when  the 
case  has  been  preseouted  to  final  judg- 

IbicL 


GUARANTY 

1.  Where  a  guaranty  of  the  payment 
of  rent,  to  grow  due  upon  a  leas?,  is  ex- 
pressed to  be  *•  in  consideration  of  the  let- 
ting," it  will  be  intended,  for  the  purpose 
of  giving  a  consideration  to  the  guarantee, 
if  nothing  to  the  contrary  is  shown,  that 
the  landlord  agreed  to  let;  in  consideration 
of  the  promise  of  the  surety;  and  this, 
notwithstanding  tbe  guaranty  bears  date 
after  the  lease.     Qotisherger  v.  Radway, 

342 
See  Harried  Worn,  5. 


H 

HIGHWAY. 

1.  Where  a  party  has  been  injured  by 
a  collision  upon  a  p  brie  highway,  he  can- 
not maintain  tm  action,  if  the  lacts  show 
that  he  hat  in  any  manner,  by  his  own 
carelessness  or  neglect!  contributed  to  of 
caused  the  injury  of  which  he  complains. 
Morris  v.  Phelps,  38 

See  Negugehoe,  5. 

New  York  Citt,  5,  6. 
Streets,  1. 

HUSBAND  AND  WIFE. 
1.  Prior  to  the  Code,  a  husband  might 


be  arrested  for  a  tort  committed  by  bis 
wife,  was  bound  to  put  in  bail  for  both, 
and  after  judgment  site  might  be  charged 
in  execution  with  him ;  but  if  arrested 
before,  she  would  be  discharged  upon 
proof  of  her  coverture.  The  law  in  this 
respect  has  not  been  changed  by  the  pro- 
viaonsof  the  Code. 

Anonymous  case  (2  Duer,  613,)  arid 
Tracy  v.  Lekmd  (2  Sandf.  629,)  examined 
and  disapproved.    Solomon  v.  Woae,  119 

2.  It  seems,  the  husband  of  a  woman 
engaged  in  business  is  liable  for  debts  or 
obligations  contracted  or  incurred  by  her 
with  his  assent,  either  express  or  annuel 
Morgan  v.  Andhoi,  431 

SeeAjswM,  3. 
Divorce,  1,  2. 
Marked  Wojobl 


INDICTMENT. 


SeeFoaraiTED 


INDORSEE. 

1.  A  dealer  with  a  bank,  upon  effecting 
with  it  a  call  loan,  lodged,  as  collateral  se- 
curity for  its  repayment,  notes  indorsed 
by  the  defendant  On  the  loan  being 
called  in,  the  cashier  of  the  bank,  acting 
under  the  impression  that  the  amount  on 
deposit  by  the  dealer  was  sufficient  to 
cover  the  sum  owing,  delivered  the  secu- 
rities to  the  dealer,  who  returned  tbem  to 
the  defendant  Afterwards,  upon  the 
cashier  requesting  their  return,  they  were 
obtained  from  the  defendant,  who,  at  the 
time  of  giving  tbem  up  to  the  dealer,  said 
he  might  take  them  back  toplace  matters 
just  where  they  were  when  they  were 
given  up  to  him  by  the  bank. 

It  appearing  that  the  loan  had  not  been 
paid,  kdd,ia  aa  action  afterward* brought 
by  the  bank  against  the  defendant  as  in- 
dorser  on  the  notes  thus  lodged  as  collat- 
eral, that  the  mere  charge  of  the  loan  in 
the  dealer's  account,  in  the  absence  of 
proof  that  the  amount  on  deposit  was  suf- 
ficient to  cover  the  charge,  was  not  such 
an  act  as  operated  to  discharge  the  defend- 
ant from  liability  as  indorse*  U{K>n  tbe 
collateral  notes;  and,  although  they  bad 
been  at  one  time  delivered  up  to  tbe  de- 
fendant, yet  their  return  to  the  bank, 
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under  the  ciroumstances  shown,  revived 
the  original  liability  of  the  defendant  as 
indorser,  and  the  bank  was  therefore  en- 
tilled  to  recover.  Williamson  v.  JfiJb,  84 
0 

2.  Extending  the  time  for  the  payment 
of  a  note,  past  due,  at  the  request  of  the 
maker  and  without  the  consent  of  an  in- 
dorser upon  it,  discharges  the  indorser 
from  his  liability.     PlaU  v.  Stark,       399 

0 
See  Pleidotg,  3. 

Promissory  Notes  and  Bills,  3,  4, 
PsorasT,  l. 


INFANTS. 
Sea  Guabduk  aj>  letek. 

INJURIES  TO  THE  PERSON. 

SeeDAJuexs,  1,  2,  3,  7. 
Halicb,  1,  2,  3. 
Nbgligbxce,  3,  4. 
Sunday,  l. 


ing  a  sum  to  be  justly  due  from  the  insol- 
vent for  two  promissory  notes  given  for 
an  amount  specified.  And  where  the 
affidavit  of  one  of  the  petitioning  credit- 
ors, whose  demand  was  necessary  to  be 
included  to  make  up  the  required  two 
thirds  in  amount  of  all  the  debts  owing 
by  the  insolvent,  gave  no  other  statement 
of  indebtedness;  held,  that  the  judge  to 
whom  the  petition  was  pqesented  acquired 
no  jurisdiction  to  proceed  under  the  act, 
and  the  discharge  granted  by  him  was 
void.     Gillies  v.  Crdwford,  338 

3.  It  stems,  that  if  the  insolvent,  in  his 
petition,  or  the  petitioning  creditor,  fails 
to  set  forth  the  consideration  of  the  in- 
debtedness, the  omission,  in  either  case, 
is  subject  to  the  same  rule  of  law ;  and 
the  judge  to  whom  the  petition  may  be 
presented  will  acquire  no  jurisdiction  to^ 
proceed  under  the  act  referred  to. 

See  Action, 


INQTJRST. 
See  Appeal,  2. 

INSOLVENTS. 

1.  A  general  assignee  for  the  benefit  of 
the  creditors  of  an  insolvent  is  not  to  be 
regarded  as  a  purchaser  for  a  valuable 
considerationt  in  respect  to  the  property 
assigned,  bat  holds  it  subject  to  the  same 
equities  which  existed  against  it  at  the 
tlrao  of  the  execution  of  the  assignment 

In  an  action  brought  by  him  to  recover 
a  debt  thus  assigned,  any  set-off  is  avail- 
able as  a  defence  which  might  have  been 
interposed  had  the  suit  been  brought  in 
.  the  name  of  the  assignor,  and  whatever 
would  be  a  valid  defence  against  the  claim 
in  the  hands  of  the  assignor,  is  equally  so 
to  an  action  by  the  assignee.  Mom  v. 
Qoodmm,  275 

2.  The  provisions  of  the  Two  Thirds 
Act  (3  R.  a,  5  ed,  93,  §  7,)  which  require 
the  petition  of  the  insolvent  .to  the  judgt, 
to  be  accompanied  by  the  affidavit  of  each 
petitioning  creditor,  stating  the  nature  of 
his  demand,  with  the  general  ground  and 
consideration  of  such  indebtedness,  is  not 
complied  with  by  an  affidavit  merely  stat- 


INSUKANC: 

1.  A  policy  of  marine 
tained  a  provision  (in  the  ml 
clause)  that  all  goods  were  l< 
by  the  insured  free  from  damage}  a 
from  dampness,  change  of  flavor,  &c,"ex- 
cept  caused  by  actual  contact  of  sea  water 
with  the  articles  damaged,  occasioned  by 
sea  penis."  A  cargo  of  grain,  shipped  in 
one  bulk  under  this  policy,  was  damaged 
—one  portion  by  actual  contact  with  sea 
water,  and  another  portion  by  dampness 
or  sweat  communicated  from  that  part  ot 
the  cargo  which  was  actually  wet  Held, 
that  the  insured  were  entitled  to  recover 
for  all  the  damage  done  by  the  contact 
with  sea  water,  whether  caused  by  immer- 
sion in  the  water,  or  by  dampness  com- 
municated to  the  upper  portion,  from  con- 
tact of  sea  water  with  the  lower  portion. 
Woodruff  v.  Com.  Mutual  Ins.  Ob.,      122 

2.  A  policy  of  marine  insurance  con- 
tained, in  the  body  thereof)  a  clause  in 
manuscript  making  '•  grain  subject  to 
average,  if  damaged  ten  per  cent"  The 
printed  memorandum  clause  annexed  to 
the  policy  warranted  "grain  free  from 
average,  unless  general;"  and  further 
warranted  it  "free  from  damage  or  injury 
from  dampness,  change  of  flavor,  Ac,  ex- 
cept caused  by  actual  contact  of  sea  water 
with  the  articles  damaged,  occasioned  by 
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sea  perils*  JBeU,  thai  the  effect  of  the 
policy  was  to  insure  against  lots  on  grain 
subject  to  average,  if  damaged  ten  per 
cent ;  but  with  the  warranty  that  it  should 
be  free  from  damage,  except  by  actual 
contact  with  sea  water. 

Hdd,  therefore,  that  the  insured  could 
not  recover  for  damage  to  the  grain  in- 
tmred  resulting  from  effluvia  arising  from 
putrid  hides,  which  formed  part  of  the 
lading  of  the  vessel.  Ibid. 

3.  Where  an  instrument  is  partly  writ- 
ten and  partly  printed,  the  manuscript 
portions  must  control  Ibid. 


See  New  Trial,  2. 


JUDGMENT. 

1.  A  recovery  of  a  judgment  against 
one  of  several  joint  debtors  is  a  bar  to  an 
action  thereafter  against  all  or  any  of  the 
debtors  upon  their  joint  indebtedness.  The 
judgment  puts  an  end  to  the  joint  liability 
of  the  party  against  whom  it  is  recovered, 
and  the  plaintiff;  by  thus  proceeding 
against  one,  abandons  his  right  to  treat 
tite  others  as  jointly  liable.  Betmon  v. 
Paine,  552 

2.  It  Hems,  where  an  action  is  brought 
against  any  number  of  joint  debtors  less 
tban  the  whole,  objection  must  be  taken 
by  plea  in  abatement,  or  it  will  be  deemed 
waived,  and  judgment  will  be  given  as 
upon  an  obligation  only  of  the  party  sued 
If  the  obligation  be  joint  and  several,  the 
creditor  has  the  election  to  sue  the  debtors 
jointly,  or  each  of  them  separately,  and  a 
judgment  without  satisfaction  against  one 
will  be  no  bar  to  an  action  against  another. 

The  case  of  Drake  v.  Mitchell  (3  East 
251,)  examined  and  disapproved.     Ibid. 

See  Acrxoif,  12. 

Appeal,  18,  22  to  26. 
ComBSio*  or  Judgment,  1,  2. 
COSTS,  2. 
DEFAULT,  3. 

Divorce,  1, 1. 

EVIDENCE,  11,  20. 

Forfeited  RaooavouiiOE,  1. 

HABIVB  CODHT,  2. 
MERGER,  1. 

Practice,  4. 

SVPPLElfEXTAftT  PROCEEDINGS. 


JURISDICTION. 

1.  This  court  has  no  jurisdiction  of  a 
suit  brought  by  a  non-resident  plaintiff 
against  a  foreign  corporation  to  recover 
damages  for  a  wrong  committed  out  of 
this  state.  Harriott  v.  Kew  Jersey  RH  £ 
Trans.  Cb,  262 


2.  Appearing  and  answering  only 
waives  the  question  of  jurisdiction  so  tar 
as  it  relates  to  the  person  -  but  if  the  sub- 
ject matter  of  the  action  is  not  within  the 
jurisdiction  of  the  court,  no  assent  or 


waiver  of  the  parties  can  make  a  jui 
ment  upon  it  effectual. 


ft 


3.  In  actions  brought  in  this  court,  it  it 
not  necessary  to  show  affirmatively  bt 
the  complaint,  that  the  court  has  jurfodie 
Uon  of  the  person  of  the  defendant,  or  61 
the  subject  matter  of  the  action.  If  such 
an  objection  exists,  it  must  be  presented 
by  demurrer  or  answer.     Koenig  v.  Abtt 

32: 

4.  The  former  jurisdiction  of  the  Supe. 
nor  Court,  on  appeals  from  the  Marine 
and  justices  courts,  having  passed  to  this 
court,  all  its  powers  as  an  appellate  tri- 
bunal passed  with  such  transfer  of  juris- 
diction.    Wood  v.  Kelly.  334 

6.  This  court  possesses  all  the  power* 
and  jurisdiction  of  county  courts  through- 
out the  state.  Ibid. 

6.  A  justice  of  a  district  court  has  no 
jurisdiction  of  an  action  against  a  married 
woman,  and  can  give  no  personal  judg- 
ment against  her.     Williams  v.  Carroll, 

438 

7.  This  court  has  not  jurisdiction  to  re- 
view, upon  appeal,  the  determination  of  a 
justice  of  a  district  court  in  a  summary 
proceeding,  by  a  landlord  against  a  tenant, 
to  recover  the  possessidh  of  land.  It  items, 
that  the  only  method  of  reviewing  those 
proceedings  is  by  a  writ  of  certiorari  from 
the  Supreme  Court  Romainc  v.  £«#• 
himer,  619 

See  Aono*,'  13. 

FOBrETTET>  RBOOOimUKCE,  1*  2,  3, 

Insolvents,  2,  3. 

Jostice's  Court  Practice,  C,  7,  8. 

Name,  1,  2. 
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JUST. 

1.  A  rait  was  brought  to  recover  stat- 
ute penalties  for  the  erection  of  certain 
buildings  in  the  city  of  New  York  in  vio- 
lation of  the  act  of  1849,  for  the  more 
effectual  prevention  of  fires.  On  the  case 
being  called,  the  defendant  demanded  a 
jury  trial,  which  the  judge  presiding  re- 
fused, and  the  action  was  thereupon  tried 
by  the  court  without  a  jury ;  Meld,  errone- 
ous. In  such  a  case  a  jury  could  not  be 
dispensed  with,  without  the  consent  of 
the  defendant  Fire  Department  v.  Har- 
rison, 466 

See  Nkw  Trial,  8. 


JUSTICE'S  C0TJBT  PRACTICE. 

1.  The  Dower  conferred  upon  the  clerks 
of  justices'  courts  (see  Laws  1840,  chap, 
170,)  in  the  absence  of  the  justice  at  the 
time  to  which  the  trial  has  been  ad 
journed,  to  further  adjourn  it  without  the 
appearance  or  consent  of  the  parties,  can- 
not be  exercised  until  the  hour  has  ar- 
rived at  which  the  trial  has  been  fixed. 
the  Mayor,  <fcc.,  of  New  York  v.  Husaon,  7 

a.  Where,  on  the  day  fixed  for  the  trial, 
but  before  the  hour  appointed,  and  after 
the  justice  had  left  the  court  for  the  day, 
the  clerk,  without  the  knowledge  of  the 
defendant,  adjourned  the  cause  to  a  future 
day,  at  which  time,  the  defendant  not  ap- 
pearing, the  plaintiff  proceeded  to  trial 
and  judgment.  Held,  that,  the  adjourn- 
ment by  the  clerk  being  unauthorized,  it 
operated  as  a  discontinuance  of  the  ac- 
tion ;  and,  at  the  time  of  the  trial,  the 
cause  was  out  of  court,  and  the  justice 
had  lost  jurisdiction  to  proceed.        Ibid. 

3.  A  plaintiff  in  a  district  court  has  a 
right  to  discontinue  his  action  at  any  time 
before  the  cause  is  finally  submitted.  And 
it  makes  no  difference  that  the  defendant 
has  interposed  a  counter  claim,  and  seeks 
affirmative  relief    BidweUv.Weeks,    106 

4.  In  an  action  for  work,  labor,  and  ser- 
vices, the  defendant  answered  that  the 
work  was  dono  under  a  special  contract, 
and  averred  a  breach  of  the  contract,  and 
daisied  damages  therefor.  Pending  the 
trial,  the  plaintiff  asked  leave  to  with- 
draw the  action,  and  that  a  judgment  of 
ion-suit  be  entered  against  him.     The 


justice  refused  the  application,  and  ren- 
dered judgment  for  the  defendant  for  the 
damages  claimed.  Held,  error.  It  was 
the  duty  of  the  justice  to  have  dismissed 
the  complaint  with  costs,  and  without  pre- 
judice to  a  new  action.  Ibid. 

5.  Under  the  law,  as  it  existed  prior  to 
the  act  of  April,  1857,  relative  to  the  dis- 
trict courts  in  the  city  of  Kew  York,  a 
non-resident  plaintiff  might,  at  his  option, 
bus  either  by  long  or  by  short  summons; 
the  only  difference  being  that,  in  the  lat- 
ter case,  he  was  required  to  furnish  proof 
of  his  non-residence  and  give  security. 
But  by  that  act  the  practice  was  changed ; 
so  that  now  a  non-resident  plaintiff  must 
in  all  cases  sue  by  short  summons,  and 
must  furnish  proof  of  his  non-residence, 
and  give  security  for  costs,  Batdmbcck 
v.  Gillies,  238 

8.  In  an  action  brought  in  a  district 
court  when  it  appears  by  the  evidence, 
and  the  objection  is  taken  at  the  trial,  that 
the  plaintiff  is  a  non-resident  of  the 
county,  and  has  not  given  security  for  the 
defendant's  costs,  it  is  the  duty  of  the  jus- 
tice to  dismiss  the  action  without  costs, 
and  without  prejudice  to  a  new  suit.  But 
if  the  objection  is  not  thus  taken,  it  is 
considered  as  waived;  and  the  justice 
will  be  deemed  to  have  jurisdiction  of  the 
action,  although  it  may  have  been  brought 
by  a  non-resident  plaintiff  by  short  sum- 
mons, and  without  giving  security.    Ibid. 

7.  On  the  return  of  a  summons  issued 
from  a  district  court,  the  parties  ap- 
peared, put  in  their  pleadings,  and  by 
consent  adjourned  the  trial  of  the  action 
to  take  place  before  the  justice  at  his  pri- 
vate office,  which  was  located  outside  of 
the  district  for  which  he  was  elected.  On 
the  adjourned  day  the  justice  was  absent, 
whereupon  the  parties  went  before  the 
justice  of  another  district,  who  tried  the 
cause  upon  the  pleadings  thus  put  in,  and 
gave  judgment  Held,  L  that  where  the 
action  is  tried  before  a  justice  of  a  district 
other  than  the  one  in  which  the  court  is 
held,  the  return  on  appeal  must  show 
afflrmatively  that  the  justice  of  the  dis- 
trict was  at  the  time  absent  from  the  usual 
place  of  holding  the  court,  or  unable  to 
hold  it  from  illness.  II  The  power  given, 
by  section  8  of  the  District  Court  Act,  (1 
Laws  1867,  707),  to  a  justice  to  hold  court 
in  another  district  than  the  one  to  which 
he  is  elected,  being  new,  must  be  strictly 
followed,  and  the  Acts  authorising  its 
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appear  by  the  return, 
enuanos  of  tht  justice  be- 


lli The  nou-atten< 

fore  whom  the  action  waa  commenced,  at 
the  stemmed  day,  operated  as  a  disco* 
tinuaaee,  and  the  subsequent  proceedings 
before  ancner  justice  were  09mm  no* 
judice  and  void.    Reed  v.  Worth,        281 

8.  TUs  waa  not  a  ease  of  voluntary 
appearance  of  the  parties  within  section 
10  of  the  act,  because  the  pleadings  were 
pat  in  before  a  justice  of  a  district  other 
than  the  one  who  tried  the  cans*. 

Whether  a  justice  can  in  any  case  pro- 
ceedwith  the  trial  of  a  canss  oommenoed 
before  him,  at  a  place  outside  of  thedistrict 
for  which  he  is  elected,  without  rendering 
his  subsequent  proceedings  in  the  action 
void,— 0uere  J  JHtL 

0.  A  verification  to  an  answer  In  an  ac- 
tion in  a  district  court,  is  sufficient;  if  it 
be  to  the  effect  (hat  the  party,  agent,  or. 
attorney  verifying  the  pleading  believes  it 
to  be  true.    Schvertn  r.  JRBt,  ft** 


1*.  On  the  return  of  a  summons  fa  a 
district  court,  in  an  action  against  an  in- 
corporated society,  the  president  appeared 
and  put  in  an  answer,  alleging  payment 
tf  the  amount  claimed;  at  a  subsequent 
day,  to  which  the  trial  was  adjourned,  the 
defendant  failed  to  appear,  and  the  plain- 
tiff had  judgment  upon  the  pleadings. 
Held,  upon  appeal,  that  the  judgment  was 
regular.  OslUoy  t.  WerUngnmte  Union 
Benevolent  Society,  487 

See  Afpsal,  1,  It,  22  to  18. 

ATTAOBMXm,  1,  2,  S. 

KvTDnKcn,  13. 

JUHI8t>I01tOH,  £ 

MA&ann  Wort*,  ft, 
Sufpusmbmtaby 


LAHDLOBD  AHD  TKKAHT. 

1.  In  an  action  for  rent,  against  a  ten- 
ant occupying  demised  premises,  he  can- 
not be  permitted  to  claim,  in  abatement 
or  extinguishment  of  H10  rent,  that  the 
premises  were  unfit  for  habitation,  or  for 
the  purposes  intended  by  him  at  the  time 
of  hiring.    Academy  of  Mmric  v.  HadceU, 

217 


2.  After  the  execution  of  a 


by  the 


lessee,  and  of  a  written  guaranty  of  the 
payment  of  rent  by  a  surety,  the  leans 
called  on  the  lessor,  and  objected  to  taking 
possession  of  the  demised  premises  on  the 
ground  of  their  defective  state  of  repair. 
The  lessor  thereupon  promised  to  make 
the  repairs  required.  fl«d,  that  this  prom- 
ise was  wholly  without  consideration,  and 
the  breach  thereof  by  the  feasor  formed  go 
defame  to  an  action  against  the  surety 
upon  his  guaranty.  OoUsberaer  v.  Bad- 
*  M* 

3.  This  court  has  not  jurisdiction  tore- 
view,  upon  appeal,  the  determination  of  a 
justice  of  a  district  court  in  a  summary 
proceeding,  by  a  landlord  against  a  ten- 
ant, to  recover  the  possession  of  land.  A 
teems,  that  the  only  method  of  reviewing 
those  proceedings  is  by  a  writ  of  ewnwnr* 
from  the  Supreme  Court 

The  case  of  Davie  v.  Hudson  (5  Abbott 
P.  B.  63)  disapproved.    Romaimr.  A* 

519 


See  Leas*,  1,  %  ft. 
Ban. 


LKASK. 

1.  In  an  action,  brought  by  the  as- 
signee of  the  lessor  against  the  lessee,  to 
recover  rent  on  a  covenant  in  the  least, 
the  defendant  cannot  show  a  breach  by 
the  original  lessor  of  a  parol  agreement  to 
make  repairs,  entered  into  subsequent  to 
the  making  of  the  lease.    -Dow  v.  Asses- 


1  Trie  liabiHty  of  an  assignee  of  a  lease 
Upon  the  covenants  real  annexed  to  toe 
estate  and  running  with  the  land,  (under 
1  Rev.  Stat  747,  §§  23,  24,  251  extends 
Only  to  covenants  broken  while  he  re- 
mains possessed  of  the  estate.  He  is  not 
chargeable  (or  a  breach  of  covenant  which 
happened  previous  to  the   sasignnwnt 

Ibid. 

3.  To  work  a  forfeiture  of  a  lease  for  the 
non-payment  of  rent,  a  demand  must  be 
made  upon  the  desrised  premises,  at  a 
convenient  time  before  sundown,  on  the 
day  the  rent  (alls  due;  and  the  exact 
amount  must  be  demanded.  The  tenant, 
in  such  a  case,  has  until  midnight  to  pay 
the  rent,  and  until  the  whole  day  has  ae- 
tuatty  expired,  the  landlord  cannot  put  hi 
force  his  right  to  re-enter. 

Forfeitures  of  this  desorfptkfti  are  net 
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favored  in  the  law,  Mid  therefore,  when 
insisted  on,  a  demand  of  rent  due  most  be 
shown  with  greet  particularity.  Aeafcmy 
of  Music  v.  Bach*,  211 

4.  Id  an  action  to  recover  rent  reserved 
in  a  tease,  against  a  party  in  possession  of 
demised  premises,  a  prtma  jiaia  right  to 
recover  is  established  by  snowing  him  to 
liave  been  in  actual  possession  at  the 
time  the  rent  became  due.  In  such  a 
oase  the  presumption  of  law  is,  that  he 
occupied  as  assignee  of  the  original  lessee. 
Kam  v.  JEfixeJe,  311 

6.  This  presumption  may,  however,  be 
rebutted,  and  the  party  exonerated  from 
liability  to  the  lessor,  by  showing  that  he 
was  not  assignee  in  fact,  and  had  no  in- 
terest in  the  lease,  but  occupied  by  per* 
mission  of  the  lessee  as  under-tenant  or 
otherwise.  And  where  it  appears  that 
the  party  thus  in  possession  did  not  pos- 
sess the  entire  estate  of  the  original  lessee 
in  the  term  demised,  no  recovery  can  be 
had.  Ibid. 


6.  Hie  liability  of  an  assignee  of  a  lease 
rests  upon  bis  estate,  and  when  a  party  in 
possession  of  demised  premises  shows  that 
no  estate  is  vested  in  him,  it  follows  that 
he  is  not  liable  as  assignee.  Ibid. 

7.  In  an  action  upon  a  lease  to  reoover 
rent,  it  is  no  defence  that  the  lessee  never 
had  possession  of  the  premises  demised. 
To  render  occupancy  of  the  premises  by 
another,  an  answer  to  a  demand  by  the 
lessor,  for  rent  of  his  lossoo,  it  mast  appear 
that  the  occupation  is  under  a  title  para- 
mount  to  that  of  the  lessor.  Mechanic* 
and  ZtaeW  Firtlns.  Co.  v.  Scott,      £60 

8.  By  leasing,  the  lessor  does  not  war- 
rant against  the  acte  of  strangers,  or  agree 
to  put  the  lessee  in  actual  possession.  The 
extent  of  his  implied  engagement  is,  that 
he  has  a  good  title,  ana  can  give  a  free 
and  unincumbered  lease  for  the  term  de- 
mised. Where  a  lessee  is  kept  out  of  pos- 
session by  a  party  other  than  the  lessor, 
or  one  holding  under  a  paramount  title,  he 
must  resort  to  his  proper  remedy  to  jgot 

under  the  lease.  jSfd. 


See  IiAUDlobd  Aim  Tbkajtt,  2. 

B*HT,  1. 


Ms*. 

See  ATTAOmmrr,  2,  8. 

IlTDORfltB,  1. 

HioiLunoB' Lmr. 
Practice,  4. 


LIMITATION  OF  ACTIONa 

1.  In  computing  the  time  within  which 
an  action  must  be  commenced  upon  a  note, 
the  day  an  which  the  right  of  action  ac- 
crued should  be  excluded  A  note  be- 
came due  October  4,  1852,  and  an  action 
upon  it  was  commenced  October  6, 1858. 
Odd,  that  the  right  of  action  accrued  on 
October  5,  1*6*2,  and,  excluding  that  day 
from  the  computation,  the  suit  was  brought 
within  tne  six  years  limited  by  statute. 
McOraw  v.  Walker,  404 

2.  An  action  to  recover  for  goods 
wrongfully  taken  by  a  sheriff  under  an 
execution,  must  be  brought  within  three 
years  from  the  day  the  levy  was  made. 
But  the  period  which  may  elapse  between 
the  death  of  any  person  and  the  granting 
of  letters  testamentary  on  his  estate,  not, 
however,  exceeding  six  months,  and  the 
period  of  six  months  after  such  letters  are 
granted,  are  not  to  be  deemed  a  part  of 
such  limitation  of  three  years.  CtodJtoi 
ton  v.  Oamky,  ftM 

See  Bh  nTtiFF,  2. 

LIQUIDATED  DAMAGH. 
8ee  Actttnanrr,  t, 


MALICE. 

1.  The  Intentional  doing  of  a  wrongful 
act  with  knowledge  of  its  character,  and 
without  cause  or  excuse,  is  maBoUma. 
Ekhbcrry  v.  XsrfoBe,  40 

2.  Malice  is  of  two  kinds:  maHoe  in 
law— which  is  inferred  from  an  set  un- 
lawful in  ttuelf;  and  injurious  to  another ; 
and  express  or  actual  malice— which  re- 
lates to  an  actual  state  or  condition  of 
mind  to  be  established  as  matter  of  met 
by  the  circumstances  of  each  case.    Ibid 

3.  It  is  not  necessary,  to  constitute  ex- 
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press  malioe,  that  the  tot  should  proceed 
from  hatred  or  iU-wilL  It  may  be  in- 
ferred from  an  apparent  mischievous  in- 
tention of  the  mind,  or  from  inexcusable 

Ibid. 


See  PAMaaig,  1. 


MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malieioua  preeufcu- 
tion,  the  question  of  probable  cause  does 
not  depend  upon  an  offence  having  been 
committed,  nor  upon  the  guilt  or  inno- 
cence of  the  party  accused.  It  is  enough, 
if  the  circumstances  shown  were  suffi- 
ciently strong  to  justify  a  cautious  man 
in  the  belief  that  Che  accused  was  guilty 
of  the  charge  made,  and  that  the  prose- 
cutor, at  the  time,  honestly  entertained 
such  a  belie£    Scmlm  t.  Cowley,      489 


MARINE  OOUBT. 

1.  In  an  action  commenced  in  the  Ma- 
rine Court  by  a  summons  which  required 
the  defendants  to  answer  "a  complaint 
for  a  money  demand  on  contract,"  the 
pHnffflh  on  the  return  of  the  summons, 
the  defendants  having  appeared,  applied 
for  leave  to  amend  it  by  substituting  the 
words  "  an  injury  to  personal  property  " 
for  "  a  money  demand  on  contract"  The 
court  permitted  the  amendment,  and  the 
defendants  excepted.  Eddy  on  appeal, 
that  permitting  the  amendment  was 
act  of  discretion  on  the  part  of  the  court 
below,  which  was  not  properly  the  sub- 
ject of  review.     Ooeper  v.  kumey*        12 


2.  The  Marine  Court  at  general  term 
may  reverse,  affirm,  or  modify  the  judg- 
ment appealed  from,  and  upon  a  reversal 
may  order  a  new  trial,  or  may  give  final 
judment  for  the  defendant  when  it  is  ap- 
parent that  upon  no  possible  state  of 
prooo  can  the  plaintiff  recover.  But 
where  the  judgment  is  reversed  because 
the  evidence  at  the  trial  was  insufficient 
to  sustain  it,  and  it  is  not  perfectly  clear 
that  the  deficiency  cannot  be  supplied, 
a  new  trial  should  be  awarded.  Burnt  v. 
Jatoa,  453 

8eeAproaL,21toM» 
Attaghmivt,  1,  2,  3. 
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MABRHD  WOMKH. 

L  A  married  woman  cannot  contract 
so  as  to  bind  herself  generally,  and  her 
general  personal  engagements  will  not 
operate  so  as  to  bind  her  separate  estate. 
The  laws  relating  to  married  women, 

and  in  1848  and  1849,  have  not  re- 
moved this  general  disability  to  contract 
~~orym  v.  Andriei,  431 

2.  A  cUim  for  damages  arising  out  of  a 
violation  of  a  contract  made  by  a  married 
woman,  granting  the  use  of  a  thing  at- 
tached to  a  freehold,  possesses  none  of 
the  elements  necessary  to  obtain  rehef 
against  her  separate  estate.  Per  Bhabt, 
Judge.  Ibid. 

3.  A  justice  of  a  district  court  has  no 
jurisdiction  of  an  action  against  a  married 
woman,  and  can  give  no  personal  judg- 
ment against  her.  If  she  is  possessed  of 
a  separate  estate,  and  obligations  are  in- 
curred by  her  in  respect  to  it,  they  can 
only  be  enforced  in  a  court  of  equity,  asa 
charge  against  it,  but  never  as  a  personal 
liability. 

R  eeeme,  that  judgments  in  such  actions 
are  not  enforced  by  execution,  but  operate 
as  a  lien  upon  the  estate  charged,  and  are 
eiiforoedas  ferem.  WHkam$ v.  Carroll,  438 

4.  In  an  action  brought  to  reach  the 
separate  estate  of  a  married  woman,  the 
complaint  alleged  the  making  of  a  prom- 
issory note  by  the  husband,  the  guaranty 
thereof  by  the  wife,  the  protest  of  the 
note,  and  notice  thereof  to  her.  Abo 
that,  at  the  making  of  the  guaranty,  she 
possessed  a  separate  estate;  that  the  note 
was  given  by  the  husband  in  payment  for 
services  rendered  thereto  in  the  erection 
of  a  building,  Ac ;  that  the  guaranty  was 
accepted  on  the  credit  of  such  estate,  and 
that  the  note  thus  guaranteed  had  been 
duly  indorsed  to  the  plaintiff  Held,  bad 
on  demurrer.    Sezkm  v.  Fleet,  41t 


6.  A  married  woman  cannot  contract 
by  guaranty,  and  as  the  only  cause  of  ac- 
tion alleged  against  her  was  upon  such  a 
contract,  and  not  upon  any  equitable  ob- 
ligation or  demand,  the  payment  of  which 
would  be  enforced  out  of  her  separate  es- 
tate, the  complaint  therefore  was  defec- 
tive. Ibid. 

ft.  Per  Beady,  J.— In  an  action  against 
a  married  woman,  her  separate  property 
may  be  reached  by  judgment  and  execu- 
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tion  in  the  ordinary  form,  and  in  the  same 
manner  as  if  she  were*  fern*  dole.     Ibid. 

See  Damages,  7. 

Husband  and  Wits. 
NbwTbial,  7. 
Supplementary  Proceedings,  4. 


MASTER  AND  SERVANT. 

1.  The  defendant  directed  his  servant 
to  remove  snow  and  ice  flbm  the  roof  of 
his  house,  giving  no  specific  instructions 
as  to  the  manner  of  doing  it,  and  the  ser- 
vant procured  another  to  assist  him ;  the 
ice  was  so  negligently  thrown  from  the 
roof  as  to  kill  a  person  passing  upon  the 
public  sidewalk  underneath;  Held,  that 
the  defendant  was  responsible  for  the 
whole  performance  of  the  work;  and  it 
was  immaterial  whether  the  death  was 
occasioned  by  the  particular  act  of  tho 
servant,  or  by  that  of  the  other  person  so 
engaged.    AWiofv.  Wolf,  344 

2.  A.  principal  is  not  liable  for  injuries 
arising  from  the  willful  act  of  his  servant 
Winierson  v.  Eighth  Av.  BR  Co.,       389 

See  Principal  and  Agent. 


MECHANICS'  LIEN. 

1.  Where  a  building  contract  specifies 
a  sum  to  be  deducted  for  any  particular 
omission  or  failure  in  its  performance  by 
the  contractor,  the  owner  cannot,  in  a  pro- 
ceeding by  a  sub-contractor  to  enforce  a 
Ken  acquired  under  the  Mechanics'  lien 
Law,  claim  any  other  or  greater  rate  of 
deduction  by  reason  of  the  omissions,  for 
tho  purpose  of  showing  himself  discharged 
from  liability  to  the  contractor.  OiUen  v. 
Hubbard,  303 

3.  Parties  furnishing  labor  or  materials 
toward  the  erection  of  a  building  under  a 
general  employment,  may  acquire  a  lien 
under  the  Mechauics*  lien  Law,  for  the 
value  of  such  materials  and  labor.  Smith 
v.  Ooe>  366 

3.  It  is  essential  to  the  establishment 
of  a  mechanic's  lien  upon  premises,  that 
at  the  time  of  filing  the  notice  thereof 
there  was  actually  dne  or  owing  from  the 
owner  to  the  original  contractor,  upon  his 
contract,  a  greater  sum  than  the  amount 
of  the  lieu  claimed.  Ibid. 


4.  The  lien  creditor  succeeds  only  to 
rights  and  claims  which,  at  the  time  of 
filing  the  notice,  are  possessed  by  the 
original  contractor,  and  unless  such  facts 
are  established  as  would,  in  a  proper  ac- 
tion, entitle  the  original  contractor  to  re- 
cover, the  lien  creditor  cannot         Ibid. 

5.  It  seems  that  if  the  original  contractor 
and  the  owner  should  make  a  fraudulent 
settlement  for  the  purpose  of  depriving 
parties  furnishing  laborer  materials  of  any 
liev$erefor,  the  court  would  disregard 
it.  Ibid. 

6.  The  primary  object  of  the  Mechanics' 
Lien  Law  is  to  create,  in  favor  of  the 
sub-contractor,  laborer,  and  material  man, 
a  lien  upon  the  fund  in  the  hands  of  the 
owner,  due  or  owing  to  the  contractor, 
and  as  to  that  fund  to  create  a  lien  having 
priority  over  every  general  creditor  of  the 
contractor.     Telfer  v.  Kiersied,  677 

7.  The  death  of  the  contractor  after  the 
completion  of  the  work,  does  not  deprive 
a  sub-contractor,  laborer,  or  material  man, 
of  the  right  to  thereafter  file  a  notice  of 
claim,  and  acquire  a  lien  for  labor  or  ma- 
terials furnished  on  the  employment  or 
request  of  the  contractor.  The  only  con- 
dition imposed  by  the  law  upon  the  right 
to  a  lien  under  it,  is,  that  the  notice  of 
claim  therein  prescribed  shall  be  filed  and 
served  within  six  months  after  the  work 
has  been  performed  or  the  materials  fur- 
nished. Ibid. 

8.  In  a  proceeding  to  enforce  a  me- 
chanic's lien,  the  service  of  the  notice  to 
appear  and  submit  to  an  accounting,  is  in 
effect  the  commencement  of  a  suit,  and 
whether  the  owner  appears  or  not  on  the 
day  specified,  the  proceedings  thereafter 
are  as  in  an  action.    Brown  v.  Wood,  679 

9.  The  service  of  a  defective  bill  of  par- 
ticulars constitutes  no  ground  for  dis- 
missing the  proceeding.  If  the  bill  served 
is  not  sufficiently  specific,  the  defendant 
may,  before  answering,  require  a  further 
and  more  particular  bill,  under  g  168  of 
the  Code.  Ibid 

See  Contract,  6. 

MEMORANDA. 
See  Evtdmncr,  17. 
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M1RGBR 

1.  Where  one  of  two  partners  gives  his 
individual  note  for  their  joint  debt,  a  judg- 
ment upon  the  note  operates  as  an  extin- 
guishment or  merger  of  their  joint  liability. 
Bm*m  y.  Paint,  652 


See  Aqbeemhtt,  1 

1CIBTAXS. 
eeetaxmn,  1. 

MORTGAGE  OF  CHATTELS. 
See  Granny  & 


NAJaTt 

1.  Under  the  "Act  to  authorize  persons 
to  change  their  names."  (Iaws  1847,  oh. 
464),  before  the  judge  is  entitled  to  exer- 
cise the  special  jurisdiction  thereby  con- 
ferred, the  evidence  presented  must  be 
such  that  be  can  say  judicially,  that  the 
applicant  will  derive  a  pecuniary  benefit 
by  assuming  another  name.  Mere  belief 
of  the  petitioner  that  it  will  be  for  his  pe- 
cuniary interest  that  his  name  should  be 
changed,  is  not  sufficient  to  authorize  the 
judge  to  order  the  change  desired. 

The  origin  of  proper  names  considered, 
and  the  law  and  usage  respecting  them 
examined. — Per  Dalt,  P.  J.  Petition  of 
John  Snook,  566 

2.  iJ  seems,  that  although  the  custom 
is  universal  for  all  male  persons  to  bear 
the  name  of  their  parents,  there  is  nothing 
in  the  law  prohibiting  a  man  from  taking 
another  name,  if  he  so  desires;  nor  is 
there  any  penalty  or  punishment  for  so 
doing. 

A  contract  or  obligation  may  be  entered 
into  by  a  person  by  any  name  he  may 
choose  to  assume.  The  law  only  looks  to 
the  identity  of  the  individual,  and  when 
that  is  clearly  established,  the  act  will  be 
binding  upon  him.  Ibid. 


mEGIIGSNCB. 

1.  If.  left  his  horse  and  cart  standing 
upon  a  public  pier  or  dock,  within  two 
feet  of  the  edge,  at  a  time  when  the  pier 


was  crowded,  and  there  was  room  fa 
only  one  hone  and  cart  to  past  upon  ft. 
The  horse's  bit  was  oat,  and  be  was  fad- 
ing. The  defendants'  cart,  passing,  came 
in  contact  with  IC's  cart,  and  threw  it 
and  the  horse  into  the  river,  where  the 
horse  was  drowned.  Bdd,  that  M.  could 
not  recover  therefor.  He  was  not  only 
obstructing  a  public  highway,  but  vu 
guilty  of  gross  negligence  in  leaving  his 
horse  at  the  edge  of  a  dock,  after  remov- 
ing the  bit,  the  only  thing  by  which  the 
animal  could,  in  ease  of  accident  or  emer- 
gency, be  contrAled.  Morris  v.  PMst,  38 

2.  Where  a  party  has  been  injured  by 
a  common  upon  a  public  highway,  he  can- 
not maintain  an  action  if  the  fada  show 
that  he  has  in  any  manner,  by  bis  ova 
carelessness  or  neglect,  contributed  to  or 
caused  the  injury  of  which  he  complains. 

S.  A  000m*  that  municipal  corporation! 
are  not  responsible  for  injuries  to  third 
persons,  arising  from  the  negligence,  want 
of  skill,  or  carelessness  of  contractors,  or 
those  employed  under  them,  while  en- 
gaged in  the  prosecution  of  repairs  upon 
the  streets  of  the  city.  Lockwoodv.Majpr, 
dbc,  of  New  York,  66 

4.  But  it  is  otherwise  where  the  injury 
is  occasioned,  not  by  any  fault  of  the  con- 
tractor or  his  servants,  but  is  the  result 
of  an  act  which  the  corporation,  by  their 
contract,  direct  to  be  done.  In  such  a 
case,  the  principle  of  respondeat  superior 
applies.  Where  the  contractor  has  merely 
done  what  he  was  required  to  do  by  the 
contract,  he  is  not  the  party  to  be  made 
responsible ;  but  those  who  directed  bin 
to  do  the  act  must  answer  for  the  damage 
occasioned  thereby.  Uril 

5.  Any  one  who  casts  ice,  snow,  or 
other  missiles  from  the  roof  of  a  home 
upon  the  sidewalk  of  a  city  street,  with- 
out stationing  some  one  below  to  warn 
passers  by,  is  guilty  of  gross  negligence. 
And  if  a  person  passing  underneath  is 
injured  by  the  act,  it  will  not  be  pre- 
sumed that  such  person  was  negligent  so 
as  to  defeat  a  recovery  of  damages  for  the 
injury.    AUhofr.  Wolf,  344 

8ee  Compluott,  3. 
Damages,  10, 1L 
-s      Master  aed  Seevajr,  1. 
New  York  Cn%  ». 
Raileoadb,  L 
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NEW  TSLaJL 

1.  Where,  upon  appeal,  the  judgment 
is  reversed  aad  a  new  trial  is  ordered,  and 
no  provision  Is  inserted  in  the  order  allow- 
ing either  party  to  nee,  upon  such  new 
trial,  any  of  the  testimony  previously 
taken,  the  case  stands  in  every  respect 
as  if  no  trial  had  taken  place ;  end  it  is 
error  to  allow,  on  such  new  trial,  the  evi- 
dence taken  on  the  former  trial  to  be  read 
from  the  printed  case.  Mppowam  Co.  v. 
Strong,  r  52 

2.  In  an  action  upon  a  marine  policy  of 
insurance,  a  verdict  baying  been  rendered 
for  the  plaintiff  subject  to  the  opinion  of 
the  court  at  general  term,  the  court,  after 
argument,  granted  an  order  setting  aside 
the  verdict,  and  ordering  a  new  trial,  un- 
less the  parties  would  consent  to  a  refer- 
ence to  ascertain  the  amount  of  the  dam- 
ages sustained  by  the  plaintiff,  exclusive 
of  those  arising  from  a  cause  held  by  the 
court  not  to  be  within  the  terms  of  the 
policy.  The  parties  consented,  and  a  refer- 
ence was  ordered  accordingly.    Hdd} 

I.  That  the  defendants,  by  their  con- 
sent, waived  their  right  to  a  new  trial  be- 
fore a  jury,  and  that  the  final  judgment  of 
the  court  at  general  term  was  reserved 
until  the  coming  in  of  the  referee's  report. 

IL  That  his  report  should  be  regarded 
in  the  same  manner  as  a  special  finding 
of  a  jury,  and  ought  not  to  be  set  aside 
unless  it  was  against  the  clear  weight  of 
evidence,  and  the  preponderance  in  favor 
of  the  unsuccessful  party  was  so  great  as 
to  lead  to  the  conclusion  not  only  that  in- 
justice had  been  done,  but  that  the  find- 
ing must  have  been  the  result  of  passion, 
prejudice,  undue  bias,  or  corruption. 

II L  That  it  was  for  the  defendants  to 
show  affirmatively,  on  such  reference,  the 
extent,  character,  and  amount  of  the  inju- 
ries which  resulted  from  the  cause  held 
by  the  court  not  to  be  within  the  terms, 
of  the  policy ;  and,  that  the  referee  hav- 
ing found,  as  matter  of  fact,  that  no  ap- 
preciable damage  was  caused  thereby,  and 
his  report  not  being  so  clearly  against  the 
weight  of  evidence  as  to  justify  the  court 
in  setting  it  aside  upon  that  account,  it 
was  properly  confirmed,  and  judgment  for 
the  plaintiff,  for  the  full  amount  of  his 
claim,  was  correct.  Woodntfv.  Commer- 
cial Mutual  Ins.  Co.,  130 

3.  Where  sufficient  and  competent  proof) 
on  a  question  of  value,  was  before  the 
jury,  their  verdict  will  not  be  set  aside 


for  an  error  of  the  judge)  in  allowing  wit- 
nesses to  state  their  opinions  on  the  sub- 
ject! unless  there  are  strong  probable 
grounds  to  believe  that  the  merits  of  the 
question  were  not  fully  and  fairly  tried, 
and  that  injustice  has  been  done.  Jfe- 
naud  v.  Peck,  137 

4.  Where  the  defendant  moved  for  a 
new  trial  on  the  ground  of  newly  discov- 
ered evidence,  which  he  desired  to  use  to 
rebut  testimony  given  by  the  plaintiff  At 
the  trial;  and  it  appeared  that  one  of  the 
witnesses,  whose  testimony  was  newly 
discovered,  was  the  defendant's  son,  and 
another  was  present  in  court  during  the 
trial,  and  known  to  defendant  to  be  cog- 
nizant of  dealings  between  the  parties 
involved  in  the  suit;  and  it  also  appeared 
that  the  reason  defendant  did  not  inform 
himself  of  the  testimony  which  could  be 
obtained  from  these  witnesses  was  that 
he  did  not  anticipate  such  evidence  as 
was  given  by  the  plaintiff;  Rda\  that  the 
defendant  had  not  used  due  diligence,  and 
was  not  entitled  to  the  new  trial  asked. 

The  tests  by  which  cumulative  evidence 
is  to  be  distinguished,  considered. 

If  the  newly  discovered  evidence  dis- 
closed on  a  motion  for  a  new  trial  relates 
to  any  fact  proved  on  the  trial,  whether 
bearing  upon  the  issue  directly  or  col- 
laterally, the  evidence  is  cumulative,  and 
the  motion  will  not  be  granted.  Ltcwy  v. 
Roberts,  286 

5.  A  new  trial  will  not  be  granted  upon 
the  ground  of  newly  discovered  evidence, 
where  it  appears  that  the  existence  of  the 
evidence  might,  with  reasonable  diligence, 
have  been  ascertained  at  the  time  of  the 
trial.    Campbell  v.  Genet,  290 

6.  It  is  not  error  for  the  presiding  judge 
upon  a  trial  to  express  his  opinion  on  a 
question  of  fact^  if  the  final  determination 
of  the  question  is  distinctly  left  to  the 
jury.    AUhofv.  Wo]/,  344 

7.  In  an  action  by  the  representatives 
of  a  person,  for  wrongfully  causing  his 
death,  the  judge  charged  the  jury  that  the 
wife  and  child  would  have  been  entitled 
to  a  support  from  him,  the  former  during 
her  life,  and  the  latter  until  the  age  of 
twenty-one;  and  that  he  would  be  en- 
titled to  their  earnings.  Held,  that  the 
charge  was  correct.  Ibid. 

8.  When  a  case  has  been  fairly  submit- 
ted to  a  jury,  their  verdict  will  not  be  set 
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aside  merely  because  il  seaioato  be  against 
the  weight  of  the  evidence.  -To  justify  the 
court  in  setting  aside  a  verdict  aa  being 
againrt  the  weight  of  evidence,  the  pre- 
lum dorancy  should  be  so  great  aa  to  war- 
rant the  conclusion  that  the  .verdict  mast 
have  been  the  result  of  prejudice,  pas- 
sion, undue  bias,  or  corruption  on  the 
part  of  the  jury.  That  their  finding  seems 
to  be  in  opiKXrition  to  the  views  expressed 
in  the  charge  of  the  Judge,  affords  no 
ground  whatever  for  interfering  with  it. 
When  the  evidence  is  conflicting,  it  ii  the 
right  and  province  of  the  jury  to  deter- 
mine the  questions  of  fact  submitted  to 
them,  uncontrolled  by  the  court  Cod- 
dingion  v.  Carnley,  528 

See  Appbal,  6. 

liA&iNS  Court,  2. 


NEW  YORK  CITY. 

1.  The  provisions  of  the  city  charters  of 
1830,  1849  and  1857,  prohibiting  the 
drawing  of  any  money  from  the  treasury 
until  it  has  been  duly  appropriated  to  the 
purpose  for  which  it  is  drawn ;  also  the 
lax  law  of  1857,  restricting  the  application 
of  the  moneys  authorized  to  be  raised  by 
tax,  to  the  objects  therein  specified ;  were 
only  designed  as  a  protection  against 
usurpations,  improvidences,  or  dishonesty 
of  corporation  officials,  and  were  not  in- 
tended to  prevent  the  operation  of  any 
subsequent  act  of  the  legislature.  Green 
v.  The  Mayor,  <fcc,  of  New  York^  203 
0 

2.  The  tax  law  of  1857  having  author- 
ized a  certain  sum  to  be  levied  for  sped 
fied  purposes,  "and  for  such  other  ex 
penaea  as  the  mayor,  Ac.,  of  New  York 
may  be  put  to  by  law,"  hdd\  in  an  action 
brought  by  a  justice  of  a  district  court 
whose  salary  had  been  subsequently  in- 
creased by  an  act  of  the  legislators,  that 
audi  act  imposed  such  an  obligation  or 
expense,  and  the  increased  salary  might 
be  paid  out  of  any  contingent  fund  pro- 
vided for,  or  out  of  any  surplus  over  the 
estimated  amounts  specified  in  the  tax 
bill  as  required  for  a  particular  purpose. 

Ibid. 
0 

3.  The  rule  of  law,  that  aa  owner  of 
land  fronting  upon  a  highway,  is  prima 
i  acts  the  owner  to  the  centre  of  the  road, 
subject  only  to  the  public  easement  over 
it,  is  applicable  to  the  streets  in  the  city 
of  New  York. 


Therefore,  in  the  absence  of  any  proof 
upon  the  subject  of  ownership  of  the  soil 
in  the  streets,  the  title  to  it  moat  be  pre- 
sumed to  be  in  the  adjoining  owner,  and 
not  in  the  corporation  of  the  city.  Matt 
v.  Mayor,  <&&,  of  New  York,  358 

4.  Since  the  law  relative  to  altering 
the  grades  of  streets  in  the  city  of  New 
York  (Laws  1852,  chap.  52,  p.  46,)  the 
common  council  cannot  change  or  alter 
the  grade,  in  whole  or  in  part,  of  any 
street  below  Sixty-third  street,  except 
upon  the  written  consent  of  the  owners 
of  at  least  two  thirds  of  the  land  fronting 
upon  the  part  of  the  street  proposed  to  be 
altered.  Ibid. 

5.  The  corporation  of  the  city  of  New 
York  ia  bound  to  keep  the  streets  opened 
within  its  limits  for  public  use,  in  such 
repair  that  they  may  be  safety  traveled 
upon  ;  and  for  any  injuries  happening  to 
persona  through  the  neglect  of  the  corpo- 
ration to  perform  this  duty,  it  ia  liable. 
WaSatx  v.  The  Mayor,  4&,  of  Mem  York, 

440 

6.  Tbo  sidewalk  is  a  part  of  the  public 
street,  and  although  the  corporation  may 
impose,  by  ordinance,  the  duty  upon  the 
adjoining  lot  owner  of  keeping  the  aide- 
walk  in  repair,  yet  it  does  not  thereby  re- 
lieve itself  of  the  duty  imposed  upon  it 
by  law,  to  keep  in  repair  the  streets  of 
the  city.  Ibid 

7.  The  liability  of  the  corporation  for 
the  neglect  of  such  a  duty,  diners  from 
those  cases  where  injuries  result  from  ob- 
structions placed  in  the  streets  by  indi- 
viduals, and  in  respect  to  which  it  cannot 
be  held  liable,  unless  it  is  shown  that 
notioe  of  the  obstruction  was  given  to  its 
proper  officers,  and  they  had  neglected  to 
cause  it  to  be  removed.  Aid. 

See  Actio*,  0. 

Nmugevob,  S,  4. 

SrjLTUTMfl,  1. 
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NEXT  FRIKND 
See  Ovabduv  ad  uxbm. 

NON-BTJ1T. 
1.  If  a  defendant,  after  moving  for  a 
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non-Bait  at  the  trial,  upon  the  ground  that 
the  evidence  is  insufficient  to  justify  any 
recovery,  supplies  the  proof)  the  wans  of 
which  formed  the  basis  of  the  motion,  it 
will  be  no  ground  for  reversing  the  judg- 
ment on  appeal,  that  the  proper  evidence 
was  not  before  the  court  at  the  moment 
the  non-suit  was   asked.     Lambert  v. 

429 


8ee  Complaint,  2,  3. 

Justice's  Court  Practice,  5,  6 


NUISANCE. 

2.  An  action  to  recover  damages  or  a 
statute  penalty,  for  creating  or  continuing 
a  nuisance,  must  be  tried  by  a  jury,  unless 
a  jury  trial  is  waived.  Actions  of  such  a 
nature  were  triable  by  a  jury  prior  to  the 
constitution  of  1846,  and  the  right  was 
preserved  by  that  instrument  A  jury 
trial  cannot  now  be  dispensed  with  in 
such  cases,  unless  the  parties  consent 
thereto  in  the  manner  prescribed  by  law. 
ffre  Department  v.  Harrison,  455 


PARTIES  TO  ACTIONS. 

1.  To  maintain  an  action  on  contract,  it 
must  appear  that  the  plaintiff  is  the  only 
person  possessed  of  any  ownership  or  in- 
terest in  the  demand ;  bo  that,  on  a  recov- 
ery and  subsequent  payment,  all  rights  of 
action  in  respect  to  it  will  be  barred  as 
against  the  defendant.    Mills  v.  Pearson, 

16 

2.  An  action  against  the  sureties  upon 
the  official  bond  of  a  constable  of  the  city 
of  New  York,  given  pursuant  to  the  re- 
quirements of  §  147  of  2  Revised  Laws  of 
1813,  (p.  397),  to  recover  for  a  wrongful 
act  done  by  the  constable  in  his  official 
capacity ;  must  be  prosecuted  in  the  name 
of  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York.  The  bond  be- 
ing given  to  the  mayor,  Ac.,  of  New  York, 
for  the  benefit  of  any  person  aggrieved  by 

he  official  misconduct  of  the  constable, 
they  are  "  trustees  of  an  express  trust " 
within  the  meaning  of  §  113  of  the  Code, 
and  may  sue  without  joining  with  them 
the  person  for  whose  benefit  the  suit  is 
prosecuted.  The  Mayor,  <fcc,  of  New  York 
T.  Brett,  560 


See  Actios,  4 
Contract,  1. 
Counter  Claim,  1. 
Executors  and  Administrators,  L 
Guardian  ad  litem,  2. 
Partnership,  3. 

PARTNERSHIP. 

1.  B.  and  R.  were  copartners.  Bn  after 
collecting  part  of  the  assets  of  the  firm,  ab- 
sconded, and,  by  letter,  abandoned  the  re- 
maining assets  to  R.,  who  executed,  in  the 
name  of  the  firm,  a  general  assignment  for 
the  benefit  of  the  creditors.  Held,  that 
such  a  surrender  and  abandonment  invest- 
ed R.  with  power  thus  to  dispose  of  the 
partnership  property.  Where  such  an  au- 
thority can  fairly  be  implied  from  facts  and 
circumstances,  courts  of  equity  will  up- 
hold acts  done  under  it    Kelly  v.  Baker, 
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2.  Where  one  of  two  partners  gives  his 
individual  note  fbr  their  joint  debt,  a  judg- 
ment upon  the  note  operates  as  an  extin- 
guishment or  merger  of  their  joint  liability. 
A  recovery  of  a  judgment  against  one  of 
several  joint  debtors  is  a  bar  to  an  action 
thereafter  against  all  or  any  of  the  debtors 
upon  their  joint  indebtedness.  The  judg- 
ment puts  an  end  to  the  joint  liability  of 
the  party  against  whom  it  is  recovered, 
and  the  plaintiff,  by  thus  proceeding 
against  one,  abandons  his  right  to  treat 
the  others  as  jointly  liable.  Benson  v. 
Paine,  552 

0 

3.  Jl  seems,  where  an  action  is  brought 
against  any  number  of  joint  debtors  less 
than  the  whole,  objection  must  be  taken 
by  plea  in  abatement,  or  it  will  be  deemed 
waived,  and  judgment  will  be  given  as 
upon  an  obligation  only  of  the  party  sued. 
If  the  obligation  be  joint  and  several,  the 
creditor  has  the  election  to  sue  the  debt- 
ors jointly,  or  each  of  them  separately,  and 
a  judgment  without  satisfaction  against 
one  will  be  no  bar  to  an  action  against 
another. 

The  case  of  Drake  v.  MUcheU  (3  East 
251,)  examined  and  disapproved.      Ibid. 

See  Action,  4. 
Contract,  1. 
Bet-off,  2. 


PAYMENT. 
1.  Spurious  or  counterfeit  bank  nils 
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given  in  discharge  of  a  debt  will  not  ope- 
rate as  a  payment,  though  Doth  parties  at 
the  time  suppose  them  to  be  genuine. 
Baker  r.  Bo*e$ted>  897 


PHYSICIAN. 
See  Byidbxoe,  9. 


PLEADING. 

1.  A  denial  in  an  answer,  "  upon  infor- 
mation and  belief  is  no  traverse.  The 
oifect  of  such  a  form  of  denial  is  to  admit 
the  fact  in  the  complaint  to  which  it  re- 
lates.    TKerasscm  v.  McSpedon,  1 

2.  A  denial  in  an  answer,  in  an  action 
brought  to  recover  rent,  of  "  each  and 
every  allegation  in  the  complaint,  where- 
iu  and  whereby  the  defendant  is  charged 
with  being  liable  for  any  rent  to  the  plain- 
tiff*, or  of  any  sum  being  due  or  owing 
from  him  to  them,"  puts  at  issue  an  aver- 
ment in  the  complaint  '*  that  the  rent  was, 
as  it  became  due,  duly  demanded.*1  Hil- 
tost,  J.,  dissenting.  Academy  of  Music  v. 
IfacUti,  217 

3.  In  an  action  by  the  holder  of  a  prom- 
issory note  against  a  first  indorser  for  val- 
ue, before  maturity,  the  answer  alleged 
that  the  plaintiff  was  not  the  real  party  in 
interest,  nor  the  owner  of  the  note.  That 
it  belonged  to  one  R,  the  second  indorser, 
who,  at  the  time  he  owned  it,  was  indebt- 
ed to  the  maker,  and  that  the  maker  had 
notified  the  first  indorser  thereof,  and  for- 
bidden him  to  pay  it,  and  if  he  did  pay  it, 
the  maker  would  not  pay  him.  Bda\  That 
the  only  material  averment  in  the  answer, 
was  that  which  alleged  the  plaintiff  to  be 
not  the  real  party  in  interest,  nor  the  own- 
er of  the  note.  The  residue  constituted  no 
defence,  and  was  properly  stricken  out  as 
irrelevant    Ammgoiz  v.  JVvwer,         244 

4.  The  general  rule  in  the  construction 
of  a  pleading— -that  a  party  has  stated  his 
case  in  the  best  way  which  it  is  capable 
of  being  stated — has  not  been  altered  by 
the  Coda  The  Code,  by  requiring  plead- 
ings to  be  liberally  construed,  does  not 
mean  that  substantial  averments  may  be 
omitted,  and  the  omission  disregarded. 
Komig  v.  Noil,  323 

5.  An  answer  consisting  of  averments 
false  in  fact,  is  a  sham  pleading. 


A  pleading  is  irrelevant  which  consists 
of  matter  having  no  substantial  relation  to 
the  subject  of  the  controversy. 

A  frivolous  answer  is  one  which,  assum- 
ing its  contents  to  be  true  prasmuts  no  de- 
fence to  the  action. 

Where  aa  answer  ^ates  facto  which,  if 
properly  averred,  might  constitute*  A  vattd 
defence,  it  will  not  be  stricken  out  as 
•ham,  irrelevant,  or  frivolous. 

Defective  averments  in  a  pleading  shook! 
be  taken  advantage  of  by  demurrer: 
Strvoer  v.  Ocean  Jns.  Co.  476 

See  Abbwbr. 
Complamt. 
Jurisdiction,  i,  3,  3. 
Jovnci'8  Coubt  Peaotot,  8»  10. 
PBAcnpi,  6,  6. 
Tender,  1. 


PBACTCCH. 

1.  Where,  upon  appeal,  the  judgment 
is  reversed,  and  a  new  trial  is  ordered, 
and  no  provision  is  inserted  in  the  order 
allowing  either  party  to  u  e,  upon  such 
new  trial,  any  of  the  testimony  previously 
taken,  the  case  stands,  in  every  respect, 
as  if  no  trial  bad  taken  place;  and  it  is 
error  to  allow,  on  such  new  trial,  the  evi- 
dence taken  on  the  former  trial  to  be  read 
from  the  printed  case.     Rippowam  Co.  t. 

52 


2.  A  defendant  failing  to  serve  his  an- 
swer within  the  time  allowed  for  that 
purpose,  upon  excusing  his  default  and 
showing  a  good  defence,  is  usually  per- 
mitted to  interpose  it  upon  terms.  Clark 
v  Lyon,  91 

3.  Where  the  right  to  arrest  the  de- 
fendant is  derived  from  the  nature  of  the 
action — «.o,  where  the  action  is  against 
an  agent  for  the  conversion  of  goods  de- 
livered to  him  to  sell  upon  commission — 
the  defendant  will  not  be  allowed,  upon 
a  motion  to  discharge  from  arrest,  to  in- 
troduce affidavits  to  prove  that  no  cause 
of  action  exists.   Solomon  v.  Waas,    179 

4.  Where  an  attorney  baa  appeared  for 
a  defendant  without  authority,  the  court 
will  not  set  aside  the  judgment,  but  will 
leave  the  defendant  to  his  action  against 
the  attorney.  If  the  defendant,  however, 
swears  to  the  merits,  the  court  will  allow 
him  to  come  in  and  defend,  suffering  the 
| judgment  to  stand,  that  the  plaintiffs  Hun, 
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acquired  by  the  judgment,  may  be  pre- 
served. 

Bat  the  defendant  must  apply  for  relief 
in  sach  a  case,  with  due  diligence,  and,  if 
there  is  delay,  must  furnish  satisfactory  ex- 
cuse therefor.  Bogardus  v.  Livingston,  236 

5.  If  the  right  to  serve  an  unverified 
answer  be  disputed,  the  question  may  be 
brought  before  the  court  for  determina- 
tion by  a  motion  for  judgment,  as  upon  a 
failure  to  answer.  On  such  a  motion,  the 
dofondant  is  not  required  to  show  that 
the  direct  effect  of  admitting  the  truth  of 
the  matter  charged  would  be  to  subject 
him  to  punishment  or  liability;  it  is  suffi- 
cient that  it  might  have  that  tendency  ; 
nor  is  it  essential  to  be  shown  how  it 
would  or  might  subject  him  to  prosecu- 
tion or  punishment 

The  inquiry  is  excluded  when  it  ap- 
pears that  the  object  is  to  procure  an  ad- 
mission of  the  party  that  he  has  been 
guilty  of  an  act  punishable  as  a  crime, 
unless  an  indictment  for  it  would  be 
barred  by  the  Statute  of  Limitations 
when,  if  the  matter  is  material,  the  party 
may  be  required  to  answer.  Moloney  v. 
Dows,  247 

6.  R  seems,  tbat  if  a  witness  or  party 
has  been  pardoned  for  an  offence,  he  is 
privileged  from  answering  respecting  it 
So  held,  where  the  defendant,  without 
leave  of  the  court,  served  an  unverified 
answer,  containing  a  general  denial  of  a 
sworn  complaint,  charging  the  defendant 
with  haying  committed  a  series  of  crimes; 
the  action  being  to  recover  damages  for 
the  injuries  to  the  plaintiff,  which  were 
alleged  to  be  the  direct  result  of  the 
crimes  specified.  Ibid, 

7.  It  is  a  general  role,  that  when  an 
act,  in  which  the  concurrence  of  the  court 
is  necessary,  should  be  done  within  a 
specified  time,  and  the  party  has  done  all 
he  is  required  to  do,  he  is  not  to  suffer 
from  the  court's  delay.  If,  in  such  a 
case,  the  court  renders  its  decision  after 
the  time  has  passed,  it  may  be  entered  as 
of  the  time  when  by  law  it  ought  to  have 
been  given.     Clapp  v.  Graves,  317 


.  8.  It  is  the  settled  practice  of  the  courts 
to  open  a  default  arising  from  a  failure  to 
answer,  on  the  defendant  swearing  to 
merits  and  paying  costs. 

A  party  is  entitled  to  relief  against  the 
consequences  of  an  irregularity  in  the  ser- 
vice of  a  paper  daring  the  progress  of  a  I 


cause;  bnt  the  term*  upon  .which  such 
relief  will  be  granted  are  in  the  discretion 
of  the  judge  who  hears  the  application 
thereibr.     Quinnr.  Case,  467 

9.  An  order  of  arrest  must  relate  to 
the  whole  cause  of  action  presented  by 
the  complaint,  and  not  to  only  a  part  of  it 
Lambert  v.  Snow,  »  501 

l(f  A  judgment  obtained  by  default 
and  through  inadvertence  on  the  part  of 
the  defendant,  will  be  opened,  and  a  de- 
fence permitted,  where  he  excuses  his 
neglect  and  swears  to  merits. 

Upon  a  motion  for  that  purpose,  where 
the  defence  is  disclosed,  and  it  appears 
that  it  is  intended  to  be  interposed  in 
good  faith,  and  is  not  clearly  unjust  or 
frivolous,  the  court  will  not  decide  whe- 
ther it  will  prevail  if  established  upon  a 
formal  trial  of  the  action.  Excise  Commis- 
sioners v.  HoUister,  588 

See  Action,  6. 

Appeal,  3,  4,  5,  19,  22  to  38. 

Arebst. 

Commission  to  take  Testimony,  1,  2. 

constable,  4,  5. 

Counterclaim,  2. 

Damages,  5. 

Default,  L 

DISCONTINUANCE,  1. 

Evidence,  19. 

Executors  akd  Administrators, 

Forfeited  Recognizance,  1,  2, 8. 

Guardian  ad  litem,  1,  2. 

Jury,  L 

Mechanics'  Lien,  8,  9. 

New  Trial,  2,  4,  5. 

Partnership,  2,  3. 

Pleading,  3,  6. 

Promissory  Notes  asd  Bills,  8. 

Reference,  1. 

Summons,  1. 

Supplementary  Proceedings. 

Tender,  1. 


PRUTCIPAIi  AND  AGENT. 

1.  An  agent  to  whom  goods  are  en- 
trusted to  sell  upon  commission,  who 
afterwards  claims  to  have  bought  them 
from  the  principal,  and  upon  that  ground 
refuses  to  give  the  principal  any  account 
of  what  he  has  done,  or  to  return  the 
goods,  may  be  treated  as  having  convert- 
ed them.    Solomon  v.  Waas,  179 

See  Master  and  Servant. 
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PRIVl'I'S  OF  ESTATE. 

1.  The  liability  of  an  assignee  of  a  lease 
rests  upon  his  estate,  and  when  a  party  in 
possession  of  demised  premises  shows 
that  no  estate  is  vested  in  him,  it  follows 
that  he  is  not  liable  as  assignee.  law  v. 
Home  v  311 


PROMISSORY  NOTES  AND  BILLS  OF 
EXCHANGE 

1.  A  bill  of  exchange  drawn  on  Lon- 
don, was  protested  there  for  non-payment, 
and  returned  by  the  first  mail  steamer  to 
the  payees  in  New  York.  On  its  arrival, 
one  of  the  payees  took  it  to  the  place  of 
business  of  the  drawers,  who  were  part- 
ners, saw  one  of  them,  laid  the  bill  and 
protest  on  his  desk  before  him,  and  in- 
formed him  of  its  dishonor.  Held,  suffi- 
cient notice  to  render  the  drawers  liable 
thereon.    Butt  v.  ifoye,  81 

0 

2  When  a  bill  of  exchange  is  express- 
ed in  the  currency  of  a  foreign  country, 
the  amount  due  on  it  must  be  ascertained 
and  determined  by  the  rate  of  exchange 
or  the  Talue  of  such  foreign  currency  at 
the  time  of  demand  of  payment  But  in 
an  action  on  a  bill  expressed  in  English 
currency,  no  proof  of  value  need  be  given. 
The  value  of  a  pound  sterling  is  fixed  by 
Act  of  Congress  at  $4.84,  and,  in  the 
absence  of  other  evidence,  that  Act  is  con- 
clusive upon  the  question  of  value,  and 
the  court  is  bound  to  take  judicial  notice 
of  it  Ibid. 

0 

3.  The  holder  of  a  bill  of  exchange, 
payable  on  demand,  when  he  Beeks  to 
charge  the  drawer,  is  bound  to  show  it  to 
have  been  presented  for  payment  within 
a  reasonable  time,  or  that  the  drawer  has 
sustained  no  injury  by  the  delay.  What 
is  a  reasonable  time  within  which  the 
presentment  should  have  l»een  made,  is  a 
question  of  law  for  the  court,  to  be  deter- 
mined by  the  circumstances  of  each  par- 
ticular case.     Vaniroi  v.  McCvUoch,    272 

0 

4.  A  bill  of  exchange,  drawn  at  "Welles- 
ville,  Ohio,  on  parties  in  New  York,  was 
retained  by  the  payee  nine  or  ten  days 
before  being  sent  on  for  presentment 
"When  presented,  the  drawees  having  fail- 
ed two  days  previous,  payment  was  re- 
fused. Edi,  that  the  delay  was  unreason- 
able, no  special  circumstances  being  shown 


to  excuse  it,  and  the  drawers  were  there- 
fore discharged.  Ibid. 
0 

6.  P.  held  a  note  of  G.  indorsed  by  8. 
After  its  maturity,  and  without  the  con- 
sent or  knowledge  of  S.,  P.  accepted  from 
G.  a  payment  in  cash  on  account,  and  his 
note  for  the  balance  due,  payable  three 
months  thereafter.  JBTeW,  L  That  P.  there- 
by extended  the  time  for  the  payment  of 
the  original  debt,  and  suspended  any 
right  of  action  upon  it,  during  the  period 
the  new  note  had  to  run.  II.  Such  an 
extension  of  credit  to  G.  effectually  re- 
leased &  from  liability  as  indorser  upon 
the  original  note.    FlaUv.  Stark,        399 

0 

6.  A  written  instrument,  in  the  usual 
form  of  a  bond,  but  without  seal,  should 
be  regarded  as  a  promissory  note.  In  an 
action  upon  such  an  instrument,  it  was 
shown  to  have  been  given  for  an  actual 
indebtedness:  .Held,  that  the  plaintiff  was 
entitled  to  judgment  upon  it  Woodward 
v.  Gmet,  626 

0 

1.  Where  a  note  is  made  for  the  ac- 
commodation of  another,  and  given  to 
him  without  restriction  as  to  its  use,  it  is 
no  answer  to  an  action  against  the  maker 
upon  it,  by  a  person  to  whom  it  has  been 
duly  indorsed,  that  the  note  was  so  made, 
and  the  plaintiff  received  it  with  knowl- 
edge of  that  fact  In  such  a  case,  a 
holder  for  value,  before  maturity  of  the 
note,  is  entitled  to  recover  upon  it, 
though  he  had  full  knowledge,  at  the 
time  he  received  it,  of  the  circumstances 
under  which  it  was  given.  PetHgrao  v. 
Chave,  646 

0 

8.  To  a  complaint,  in  an  action  on  i. 
promissory  note  against  the  maker  and 
payee,  the  maker  answered  that  he  made 
the  note  for  the  accommodation  of  the 
payee,  and  that  fact  was  known  to  the 
plaintiff  when  he  received  it  Held,  thai 
the  answer  was  frivolous.  As  the  an- 
swer did  not  allege  any  fraud  in  the 
transfer  of  the  note  to  the  plaintiff,  nor 
that  he  did  not  give  full  value  for  it,  it 
must  be  presumed  that  there  was  no  fraud 
in  the  transaction,  and  that  the  plaintiff 
acquired  the  note  for  a  valuable  consider- 
ation. Ibid. 

See  Counter  Clam,  2. 
Equitable  Relief,  L 
Limitation  of  Actios*  1. 
Pleading,  3. 
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PROTEST. 

1.  No  precise  form  of  words,  nor  is  any 
particular  manner  necessary  to  be  used  in 
giving  the  drawers  of  a  bill  of  exchange 
notice  of  its  dishonor,  so  as  to  render  them 
liable  thereon.  If  the  bill  is  described  in 
the  notice  with  such  distinctness  and  cer- 
tainty as  will  enable  the  party  to  ascertain 
from  it  the  particular  bill  to  which  it  re- 
fers, and,  in  addition,  imports  that  it  has 
been  dishonored,  it  is  sufficient.  The 
notice  need  not  inform  the  party  notified 
that  he  is  looked  to  for  payment  That 
may  be  inferred  from  the  nature  of  the 
notice.  Nor  need  it  be  in  writing.  Ver- 
bal notice  is  sufficient    Butt  v.  Hoge,    81 

See  FROioflSOST  Notes  and  Bills,  3,  4. 


PUBLIC  OFFICERS. 
Bee  Exscurcoir,  1, 2. 


RAPE. 

1.  A  female  upon  wtibm  a  rape  has 
been  committed  may  maintain  an  action 
for  the  injury  sustained.  The  right  of  ac- 
tion is  not  merged  in  the  felony.    Koenig 

Nbtt,  323 


RECEIPT. 

1.  A  receipt  upon  a  bill  of  goods  sold, 
is  conclusive  evidence  of  payment,  unless 
contradicted  or  explained.  Lambert  v. 
Seety,  429 


RAILROAD& 

•  1.  The  Genera]  Railroad  Law,  (Laws 
1860,  p.  233,  §  44),  imposes  on  all  rail- 
road companies  the  duty  of  erecting  and 
maintaining  fences  on  the  sides  of  their 
road,  and  until  this  duty  is  complied  with 
they  are  liable  for  all  damages  done  there- 
on to  cattle  and  other  animals.  In  an  ac- 
tion to  recover  for  injuries  done  by  them 
to  cattle  on  their  track,  if  it  appears  that 
such  fences  have  not  been  erected  and 
maintained,  it  is  immaterial  whether  the 
cattle  entered  lawfully  or  unlawfully  upon 
the  premises  adjoining  the  road,  and 
atrayed  from  thence  upon  the  track,  or 
whether  they  thus  strayed  through  the 
mere  neglect  of  their  owner.  Until  the 
fences  have  been  erected,  the  statute  ex- 
cludes any  defence  of  negligence  in  an 
action  by  an  owner  for  cattle  injured  upon 
the  track ;  but,  it  seems,  after  the  fences 
have  been  put  up,  there  can  be  no  recov- 
ery in  such  cases,  where  it  appears  that 
the  negligence  of  the  owner  contributed 
to  the  injury.  Duffy  v.  The  2T.  T.  end 
Harlem  RR.  Co.,  496 

See  Covpladtt,  3. 


Sea  AosmcnT,  2 


RECEIVER. 

1.  The  proceeding  to  compel  the  debtor 
to  apply  specific  money  or  property  to  the 
satisfaction  of  the  judgment  is  a  summary 
one,  and  whenever  a  doubt  exists  as  to 
the  possession  and  ownership  of  either 
the  property  or  money,  the  creaitor  should 
be  left  to  enforce  his  remedy  through  a 
receiver,  or  by  levy  under  execution. 
Joyce  v.  EoJbrook,  94 

2.  A  receiver  appointed  in  proceedings 
against  a  judgment  debtor  supplementary 
to  execution,  acquires  title  only  to  the 
property  and  estate  which  belonged  to 
the  debtor  at  the  time  the  proceeding  was 
instituted  by  granting;  the  order  for  his 
examination.     CoanpbeU  v.  Genet,       290 


RECOUPMENT 

See  Comma  Claim. 
Sir-orr. 


REFERENCE. 

1.  It  Is  a  matter  resting  entirely  in  the 
discretion  of  the  referee,  whether  he  will 
allow  a  party  to  be  recalled  as  a  witness 
at  the  close  of  the  case.    Pearson  v.  JYsto, 

146 

SeeNiwTELiL,  2. 


RENT. 

1.  In  an  action  brought  by  the  i 
o/  the  lessor,  against  the  lessee,  to  recover 
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rent  oo  a  covenant  in  the  lease,  defendant 
offered  to  show  that,  daring  his  occupan- 
cy, he  did  not  have  poSBeflrion  of  a  part 
of  the  demised  premises ;  bat  this  fact 
was  coupled  in  the  offer  with  an  agree- 
ment by  the  lessor  as  to  the  allowance 
to  be  made  for  defendant's  damages  in 
that  behalf  Held,  that,  from  the  offer 
thus  made,  it  appeared  that  the  depriva- 
tion occurred  during  the  defendant's  occu- 
pancy under  the  original  lessor,  and  that 
the  evidence  was  properly  excluded.  The 
offer  should  have  been,  to  show  an  ex- 
clusion since  the  assignment  to  the  plain- 
tiff   Day  v.  Swackhamer,  4 

2.  A  denial  in  an  answer,  in  an  action 
brought  to  recover  rent,  of  "  each  and 
every  allegation  in  the  complaint,  where- 
in and  whereby  the  defendant  is  charged 
with  being  liable  for  any  rent  to  the  plain- 
tiffs, or  of  any  sum  being  due  or  owing 
from  him  to  them,"  puts  at  issue  an  aver- 
ment in  the  complain*  "  that  the  rent  was, 
as  H  became  due,  duly  demanded." — Hil- 
T09,  JM  dmenting.  Academy  cf  Mttmc  v. 
HaeketL,  217 

3.  An  entry  by  the  landlord  upon  de- 
mised premises,  and  excluding  the  tenant 
therefrom,  is  an  eviction  of  the  tenant,  and 
suspends  the  payment  of  any  rent  falling 
dne  thereafter,  until  he  is  restored  to  the 
possession.  But  an  evictfoo  will  not  dis- 
charge the  tenant  from  liability  for  rent 
previously  due.  Ibid 

4.  An  opera  house  was  rented  for  two 
months,  the  rent  to  be  paid  weekly,  and 
'*  non-payment  of  rent  to  forfeit  lease." 
The  house  was  to  be  accepted  in  the 
condition  in  which  it  was— -the  owners, 
however,  agreeing  to  use  all  diligence  in 
finishing  it  The  tenant  entered  into  oc- 
cupation of  the  premises,  using  them  for 
operatic  performances,  in  which  Grisi  and 
Mario  were  the  prominent  attractions. 
The  building  remaining  unfinished,  with 
but  six  furnaces  put  up  out  of  the  fifteen 
contemplated,  Mario  was  taken  with  a 
cold  and  hoarseness  which  prevented  a 
continuance  of  his  performances,  resulting 
in  an  illness  from  which  he  did  not  re- 
cover for  several  weeks.  The  rent  being 
unpaid  for  taw  weeks,  on  the  last  day  of 
the  third  week  the  landlord  peaceably 
excluded  the  tenant  from  the  premises. 
On  the  day  of  the  eviction  the  tenant  had 
announced  the  first  representation  of  the 
opera  of  "  Semiraraide "  on  the  ensuing 
week,  and  had  incurred  expense  in  adver- 


tising, printing,  Ac,  therefor.  In  an  ac- 
tion on  the  lease,  brought  to  recover  for 
the  three  weeks'  rent — add, 

I.  That,  upon  the  tenant  showing  a 
breach  of  the  agreement  on  the  part  of 
the  landlord  to  use  all  diligence  in  finish- 
ing the  house,  he  was  entitled  to  counter 
claim  his  damages  in  consequence. 

II.  That  the  damages  claimed  to  have 
resulted  from  the  loss  of  Mario's  services 
by  illness  arising  from  cold  and  hoarse- 
ness produced  by  the  unfinished  condition 
of  the  bouse,  aud  in  respect  to  which 
the  gains  or  profits  must  of  necessity  bo 
purely  speculative  and  conjectural,  were 
too  remote  and  uncertain  to  form  the  sub- 
ject of  a  counter  claim,  aud  could  not, 
therefore,  be  allowed.  Brady,  J.,  dis- 
senting. 

III.  Damages  recoverable  upon  a  breach 
of  contract  are  only  such  as  can  be  ascer- 
tained and  fixed  with  reasonable  cer- 
tainty; and  this  car.uot  be  done  in  re- 
spect to  profits  anticipated  from  the  future 
public  performances  of  a  vocalist. 

IV.  That  be  was  entitled  to  be  allowed, 
in  abatement  of  the  rent,  the  damages  oc- 
casioned by  the  eviction— and  which,  in 
this  case,  consisted  of  the  expenses  of  ad- 
vertisements, printing,  Ao,  in  announcing 
the  performances  of  the  week  following 
the  eviction.  Ibid. 

5.  Per  Hilton,  J.t  (and  Ivgbjlham,  i! 
J.) — In  an  action  for  rent,  against  a  ten- 
ant occupying  demised  premises,  he  can- 
not be  permitted  to  claim,  m  abatement 
or  extinguishment  of  the  rent,  that  the 
premises  were  unfit  for  habitation,  or  for 
the  purposes  intended  by  him  at  tie  time 
of  hiring.  Ibid 

See  LiAflL 


REPLEVIN. 


1.  Where  the  parries  to  as  execution 
accompany  the  constable  to  the  house  of 
the  defendant,  and,  while  the  constable 
pretends  to  sell  only  "  the  right,  title  and 
interest  of  the  defendant "  in  property  oo 
the  premises  not  belonging  to  him,  they 
countenance  and  assist  purchasers,  acting 
in  concert  with  them,  in  the  removal  of 
the  property  as  upon  an  absolute  sale; 
Held,  that  all  are  liable  to  the  owner  for 
the  value  of  the  property  thus  disposed  of 
and  removed.     Underhm  v.  Remor,    319 

See  Sheriff,  2. 
Tort,  1. 


INDEX. 


689 


i 


ill  uj 


si 


Si* 
JZ 


EBS-ADJUDIOATA. 
See  Stam  Dicisia. 

RESCISSION. 

1.  K.  employed  O.  to  phore  up  a  wall 
of  a  building  in  a  particular  manner,  and 
at  a  specified  price ;  but  before  the  work 
bad  been  half  performed,  not  being  satis- 
fied with  the  manner  in  which  it  was  be* 
ing  done,  he  notified  6.  not  to  proceed  far- 
ther with  it.  G.t  notwithstanding,  com- 
pleted the  shoring  up,  and  then  sued  upon 
the  contract  to  recover  the  price  agreed 
on.  Held,  L  That  giving  the  notice  put 
an  end  to  IL's  liability  upon  the  contract 
for  any  work  subsequently  performed  un- 
der it  IL  That  G.  could  only  recover  for 
the  value  of  the  work  done  previous  to  the 
notice,  with  such  damages  as  arose  from 
the  refusal  of  K.  to  fulfill  bis  agreement. 
Goodwin  v.  Jfrfer,  401 

RESPONDEAT  SUPERIOR. 
See  NKajGJOKU,  4. 


SALE  AND  DELIVER*  OF  CHAT- 
TEU5. 

1.  A  purchaser  of  goods  is  not  bound  to 
return  them,  in  order  to  entitle  him  to 
damages  for  a  breach  of  warranty.  He 
may  claim  damages  in  an  action  againBt 
him  for  the  price,  and  his  defence  will  not 
be  barred  by  the  continued  possession  of 
the  goods;  by  delay  in  giving  notice  to 
the  vendor ;  nor  even  by  omitting  alto- 
gether to  give  such  notice,  and  using  or 
selling  the  property.  Bcnaudv.Peck,  137 

2.  In  an  action  for  damages  for  the  un- 
lawful conversion  of  certain  goods,  it  ap- 
peared that  the  goods  in  question  were 
sold  by  the  plaintiffs  to  the  defendants,  on 
an  agreement  that  they  were  to  be  paid 
for  w  cash.  Previous  to  delivering  the 
goods,  the  plaintiffs  made  inquiries,  in  re- 
spect to  defendants!  as  to  whether  they 
could  be  "trusted  with  a  cash  article/' 
Ac. ;  and,  receiving  a  favorable  answer, 
the  goods  were  sent  to  defendants'  store, 
by  a  oartman,  in  the  ordinary  way.  Bills 
were  sent  in  on  the  same  day,  followed  j 


by  a  call  for  the  money  on  the  dap  follow- 
ing, and  on  several  days  after.  Defend- 
ants, however,  refused  to*  pay  cash,  but 
offered  certain  bills  of  exchange,  drawn 
by  plaintiffs,  for  a  part  of  the  amount,  and 
the  balance  in  cash. 

Held,  That  this  evidence  did  not  show 
an  unqualified  delivery  of  the  goods,  but 
that  it  was  a  proper  question  for  the  jury, 
whether,  in  making  the  delivery,  the  plain- 
tiffs intended  to  waive  the  condition  for 
payment  in  cash ;  and  that  a  motion  to 
dismiss  the  complaint,  on  the  ground  that 
the  evidence  showed  an  unqualified  de- 
livery, was  properly  denied.  Schmidt  v. 
Kattehhom,  157 

3.  On  a  cash  sale  to  a  solvent  buyer, 
where  there  is  no  fraud  used  to  obtain 
possession,  but  the  goods  are  voluntarily 
delivered  in  the  usual  and  ordinary  course 
of  business,  the  title  passes  to  the  buyer 
by  the  act  of  delivery,  and  he  has,  with 
the  possession,  the  njght  of  immediate  dis- 
position, unless  there  are  circumstances 
clearly  showing  that  it  was  the  intent  of 
the  parties  that  no  title  should  pass  until 
the  cash  was  paid.  The  mere  foot  that 
the  sale  was  for  cash,  will  not,  of  itself;  be 
sufficient  to  warrant  the  legal  inference 
that  the  delivery  was  conditional,  and  that 
no  title  was  intended  to  pass  to  the  buyer 
until  the  cash  was  paid.  Lees  v.  Jiichard- 
«hi>  164 

4  As  a  general  rule,  on  a  sale  of  chat- 
tels, where  no  time  Is  fixed  for  payment, 
payment  and  delivery  are  to  be  simulta- 
neous acts,  and  the  seller  is  not  bound  to 
deliver  until  payment  is  tendered.  But 
this  rule  is  not  applicable  to  the  case  of  a 
sale  of  a  large  quantity  of  merchandise, 
the  delivery  of  which  may  occupy  consid- 
erable time,  and  in  which  some  period 
must  also  intervene  to  enable  the  buyer 
to  ascertain  the  correctness  of  the  weight, 
to  adjust  the  tare  upon  the  different  pack- 
ages, and  generally  to  ascertain  the  quality 
and  condition  of  the  merchandise  received. 

Ibid. 

6.  If  a  sale  is  conditional,  the  seller  is 
bound  to  exact  the  performance  of  the  con- 
dition, either  at  the  time  of  the  delivery, 
or  very  shortly  thereafter;  or  he  will  be 
deemed  to  have  waived  it  Upon  a  cash 
sale,  the  acceptance  of  a  part  of  the  pur- 
chase money  is  a  waiver  of  the  right  to 
reclaim  the  goods,  and  perfects  the  buyer's 
title,  even  though  the  delivery  was  condi- 
tional. Ibid. 
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6.  L.A  W.  told  to  P.,  on  the  tat  of 
If  arch,  fl2  tierces  of  lard  for  cash,  which 
they  proceeded-at  once  to  deliver  to  him, 
and  which  he  proceeded  to  sell  again  to 
others.  On  the  5th  of  March,  having  fifty 
tierces  remaining,  he  delivered  forty-four 
of  them,  together  with  another  lot,  all  be- 
ing included  in  one  invoice,  to  R.,  as  col- 
lateral to  secure  the  repayment  of  certain 
advances.  On  the  same  day,  LAW.  pre- 
sented their  bill  to  F.  for  payment,  and, 
on  the  9th  or  10th,  F.  made  them  a  part 
payment  on  account  A  few  days  later, 
he  gave  them  his  check,  post  dated,  for  a 
part  of  the  balance,  but  before  its  maturity 
he  failed,  and  made  a  general  assignment, 
for  the  benefit  of  his  creditors,  to  L.  In 
that  assignment  the  claim  of  L.  *  W.  was 
placed  in  a  second  class  of  preferred  cred- 
itors, and  twenty-four  per  cent  was  there- 
after paid  them  under  the  assignment  It 
appears  that,  by  usage  in  the  city  of  New 
York,  from  a  week  to  ten  days  is  given 
to  buyers,  in  the  case  of  cash  sales,  to 
examine  and  weigh  the  merchandise, 
Ac,  during  which  time  it  is  customary 
for  them  to  treat  with  and  freely  sell  it, 
as  well  before  as  after  payment  Held, 
I.  That  the  parties  must  be  regarded  as 
contracting  with  reference  to  this  usage, 
and  must  be  governed  by  it  IX  That 
the  sale  could  not  be  regarded  as  condi- 
tional, but  that  the  ownership  and  title 
passed  to  F.  at  the  time  of  delivery. 
HI.  That  if  it  were  otherwise,  the  acts  of 
U  k  W.  in  accepting  a  part  payment  and 
ji  taking  the  per  centage  under  the  assign- 
ment, and  the  act  of  L.  in  accepting  the 
>rust  reposed  in  him  by  the  assignment, 
were  inconsistent  with  the  idea  that  the 
»le  was  a  conditional  one,  and  waived 
my  right  to  reclamation,  even  if  otherwise 
chey  had  possessed  such  right 

The  cases  upon  the  question,  "What 
constitutes  a  conditional,  and  what  an  ab- 
solute sale?"  collated  and  examined.  Ibid. 


T.  It  ifl  not  necessary,  in  order  to  take 
a  sale  of  goods  out  of  the  Statute  of 
Frauds,  that  the  delivery  and  acceptance 
3f  a  part  of  the  goods  to  be  sold  should 
take  place  at  the  time  of  making  the  con- 
tract A  subsequent  delivery  and  accept 
anoe  is  sufficient  Disapproving  Seymour 
v.  Am#,  (2  Sandf.  ft  C.  R  239),  and  ap- 
proving Spragut  v.  Blah*,  20  Wend.  61. 
Sale  v.  Darrogh,  184 

8.  la  aa  action  for  goods  sold  and  de- 
livered, it  is  necessary  to  a  recovery  that 


the  price  or  value  of  the  goods  should  be 
shown.    Lambert  v.  &ely,  429 

See  Aonov,  8, 11. 
Chattels,  1,  2. 
Commok  Cabbikb,  6  to  9 
Custom,  3,  4. 
Etxdbvci,  14 
Statute  of  Frauds,  3,  4. 

SATISFACTION. 
See  PjLYmarr,  L 

SKDTJOTION. 
See  Complaint. 

SERVICES. 

1.  The  defendants,  as  shipping  masters 
agreed  with  P.  to  procure  him  employ- 
ment on  board  a  certain  vessel,  as  carpen- 
ter for  the  voyage,  at  $23  a  month,  an4 
to  notify  him  of  the  sailing  of  the  vessel  is 
time  to  enable  him  to  get  on  board.  They 
failed  to  give  him  timely  notice,  and  th« 
vessel  sailed  without  him.  In  an  action 
upon  the  contract,  where  it  appeared  that 
the  breach  complained  of  resulted  in  aloes 
of  employment  by  P.,  attended  by  inabil- 
ity to  obtain  other  service,  Held,  L  That 
the  damages  recoverable  were  the  same 
as  if  the  service  of  P.  under  the  agreement 
had  actually  commenced  and  he  had  been 
improperly  discharged.  II.  That  proof  of 
a  custom  that  shipping  masters,  in  soon 
cases,  act  as  agents  of  the  captain  of  the 
vessel,  wai  inadmissible.  III.  The  action 
being  brought  before  the  term  of  the  em- 
ployment agreed  upon  expired,  the  recov- 
ery was  limited  to  the  damages  sustained 
up  to  the  lime  of  trial.  Maguire  v.  Wood- 
sidt,  59 

2.  An  agreement,  made  one  week  prior 
to  the  1st  of  August,  1857,  to  enter  the 
service  of  another,  and  continue  therein 
until  the  1st  of  August,  1858,  is  an  agree- 
ment which,  by  its  terms,  is  not  to  be  per- 
formed within  one  year  from  the  making 
thereof;  and,  if  resting  in  parol,  is  void. 
Nones  v.  Homer,  116 

3.  But  an  employer,  having  derived  a 
benefit  by  the  servant's  part  performance 
under  such  a  contract,  is  liable  in  an  ac- 
tion for  the  services  actually  rendered. 

And,  in  the  absence  of  any  evidence  as 
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io  the  value  of  the  services  the  rate  of 
compensation  fixed  by  the  agreement 
should  be  regarded  as  the  measure  of 
damages.  Ibid. 

See  Commission  to  taks  Testimony,  1, 2. 
Evidence,  9. 

SET-OFF. 

1.  Where  a  suit  was  brought  bj  the 
general  assignees  of  an  insolvent  firm  for 
goods  sold  upon  a  credit,  to  the  defendants 
by  the  firm,  prior  to  the  assignment,  and 
it  appeared  that  at  the  time  of  the  assign- 
ment the  defendants  held  a  note  of  the 
firm  maturing  before  the  credit  upon  which 
the  goods  were  sold,  expired;  Held,  I. 
That  the  assignee  was  not  a  purchaser  for 
a  valuable  consideration  of  the  claim  sued 
upon,  and  therefore  succeeded  only  to  the 
rights  of  the  insolvent  assignors.  II.  That 
the  note  thus  held  by  the  defendants  con- 
stituted a  valid  set-off  against  the  demand 
in  suit 

The  case  of  Keep  v.  Lord  (2  Duer,  18,) 
examined  and  disapproved.  Moos  v. 
Goodman,  275 

2.  To  entitle  a  set-off  or  counter  claim 
to  be  allowed,  it  must  be  shown  to  be  due 
to  the  defendant  in  his  own  right,  either 
as  the  original  creditor  or  as  the  assignee 
or  owner  of  the  demand  set  up.  A  debt 
owing  to  the  defendant  jointly  with  an- 
other, cannot  be  set  off  in  an  action  upon 
a  demand  against  the  defendant  alone.  A 
joint  debt  cannot  be  set  off  against  an  in- 
dividual one.     Campbell  v.  Genet,        290 

See  Appeal,  26. 

Attorney  and  Client,  2. 
Counterclaim. 

SHERIFF. 

1.  It  seems,  that  the  indorsement  by  the 
sheriff  upon  an  execution,  of  a  levy  made 
under  it,  is  an  official  act,  and  prima  facie 
evidence  of  the  facts  stated.  Codckngton 
t.  Carnley,  528 


2.  An  action  to  recover  for  goods  wrong- 
fully taken  by  a  sheriff  under  an  execu- 
tion, must  be  brought  within  three  years 
from  the  day  the  levy  was  made.  But  the 
period  which  may  elapse  between  the 
death  of  any  person  and  the  granting  of 
letters  testamentary  on  his  estate,  not, 
however,  exceeding  six  months,  and  the 
period  of  six  months  after  such  lctursare 

Vol.  II. 


granted,  are  not  to  be  deemed  a  part  of 

such  limitation  of  three  years.  Ibid. 

See  Attachment,  3. 
Evidence,  5. 
Execution,  1,  2. 

SHIPS  AND  VESSELS. 

See  Countbb  Claim,  1. 
Services,  1. 


SPECIFIC  PERFORMANCE. 

1.  A  court  of  equity  will  not  compel 
specific  performance  of  a  contract  where 
the  obligations  of  the  party  seeking  relief 
have  been  disregarded,  or  are  incapable 
of  being  substantially  performed  by  him. 
Payion  v.  Wight,  11 

See  Equitable  Relief,  1. 

STARE  DECISIS. 

1.  The  doctrine  of  stare  decisis  has  no 
applicability  to  a  prior  decision  upon  a 
question  of  jurisdiction,  where  it  plainly 
appears  that  the  decision  was  founded 
upon  a  mistaken  reading  of  a  statute. 
Romaine  v.  Kimhmwr,  519 


STATUTES. 

1.  An  act  of  the  legislature  increasing 
the  salaries  of  the  justices  of  the  district 
courts  of  the  city  of  New  York  creates  a 
valid  and  binding  obligation  upon  the  oor- 
1  poration  to  pay  the  increased  rate,  al- 
though no  power  is  in  terms  conferred  by 
the  act  to  create  a  fund  to  meet  such  in- 
crease. Where  a  power  is  given  by  stat- 
ute, everything  necessary  to  make  it  effec- 
tual, or  to  attain  the  end  contemplated,  is 
implied.  Green  v.  Mayor,  cfe&,  of  New 
York,  203 

See  Constable,  4 

CORPORATIONS,  2. 

Evidence,^ 
Insolvents,  2. 
Limitation  or  Actions,  1. 
Name,  1,  2. 
New  York  City,  1,  2 
Railroads,  1. 


STATUTE  OF  FRAUDS. 
1.  An  agreement,  made  one  week  prior 
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6.  LI  W.  sold  to  FM  on  the  1st 
,  912  tic 


March,  Jl2  tierces  of  lard  for  cash,  which 
they  proceeded  at  onoe  to  deliver  to  him, 
and  which  he  proceeded  to  sell  again  to 
others.  On  the  5tb  of  March,  haying  fifty 
tierces  remaining,  he  delivered  forty-four 
of  them,  together  with  another  lot,  all  be- 
ing included  in  one  invoice,  to  R,  as  col- 
lateral to  secure  the  repayment  of  certain 
advances.  On  the  same  day,  LAW,  pre- 
sented their  bill  to  P.  for  payment,  and, 
on  the  9th  or  10th,  F.  made  them  a  part 
payment  on  account  A  few  days  later, 
bo  gave  them  his  check,  poet  dated,  for  a 
part  of  the  balance,  but  before  its  maturity 
he  failed,  and  made  a  general  assignment,  ■} 
for  the  benefit  of  his  creditors,  to  L.  J\  U 
that  assignment  the  claim  of  L.  *  W.  w  J  $ 
placed  in  a  second  class  of  preferred  c  £ ,:  ? 
itora,  and  twenty-four  per  cent  was  t|  '  *  y 
after  paid  them  under  the  assignme 
appears  that,  by  usage  in  the  city  * 
York,  from  a  week  to  ten  days  * 
to  buyers,  in  the  case  of  casr. 
examine  and  weigh  the  ir '. 
Ac,  during  which  time  it  v  I 
for  them  to  treat  with  and  .' 
as  well  before  as  after  p? ' 
I.  That  the  parties  must . 
contracting  with  referer 
ind  must  be  governe*  , 
tbe  sale  could  not  be  mow  v.  Davis,  (2 

►.ional,  but  that  the  ,       approving  Sprague 
fff0,!  to  F.  at  t»      ^   The  present  Stat- 

ILJ5jat.lf  li  WT     **  *»*  ™»  materi- 
L.  AW.  in  accept    pect,  from  the  English 
in  taking  the  per    jm  that  of  this  state  prior 
ment,andthep^Sfcatutei 
;rust  reposed    #snfflcient  note  or  memeran* 


the  price  or  value  of  tjf 
shown.    Lambert  v.  '> 
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.iUgh 
wae  can- 
Statute  of 
n,    .  .able  in  an  ac- 

4  refusal  to  accept 

"  j&  St.  being  author- 

o,  as  a  broker  to  effect 
.andum  in  writing,  signed 
own  name,  was  a  sufficient 
«norandum  in  writing,  within 
ongof  the  Statute  of  Frauds,  to 
the  parties.  Ibid. 


{hey  had  }J"  considered. 

The  cjr* 
>onatitr 

aolute    ,5t,  being  authorized  thereto  by  both 
Jm  effected  a  sale  of  366  bales  of 
-    £p  from  S.  to  D.,  and  signed  the  follow- 
%      ^memorandum  of  the  contract : 

,#0.—      Nkw  York,  16th  Aug.,  1850. 
5pjd  for  account  of  Mr.  Wm.  A.  Sale,  jr., 
To  Mr.  John  Darragh, 
bales  juteliemp  a  $80.00  per  ton,  six 
months. 

This  hemp  is  to  remain  in  store  at  the 
expense  and  risk  of  the  seller  for  the  ex- 
piration of  the  first  month ;  thereafter  at 
the  expense  and  risk  of  the  purchaser. 
Mr.  Darragh  is  to  pay  for  this  hemp  as 
he  may  want  to  take  it  away,  at  the 


4. 


6.  The  memorandum  faDiag  to 
the  number  of  bales  agreed  to  be  sold, 
whether  parol  evidence  was  admiwiMe  to 
show  what  number  was  agreed  to  be  sold, 
or  that  the  number  or  quantity  were  to  be 
ascertained ;  and  whether  the  writing  thus 
interpreted  would  be  a  sufficient  note  or 
memorandum  of  the  contract  within  the 
meaning  of  the  Statute  of  Frauds,  quant 

ML 
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8TATUTB  OF  LIMITATIONS. 
See  Lmttatiok  of  Aotiohb. 


STREETS. 

1.  The  rule  of  law,  that  an  owner  of 
land  fronting  upon  a  highway  is  prima 
facte  the  owner  to  the  centre  of  the  road, 
subject  only  to  the  public  easement  over 
it,  is  applicable  to  the  streets  in  the  city 
of  New  York.  Therefore,  in  the  absence 
of  any  proof  upon  the  subject  of  owner- 
ship^ the  soil  in  the  streets,  the  title  to 
it  must  be  presumed  to  be  in  the  adjoin- 
ing owner,  and  not  in  the  corporation  of 
the  city.    MoU  v.  Mayor,  <tc,  of  K.  Y.,  358 

2.  Since  the  law  relative  to  altering 
the  grades  of  streets  in  the  city  of  New 
Yofk  (Laws  1852,  chap.  63,  p.  46,)  the 
common  council  cannot  change  or  alter 
the  grade,  in  whole  or  in  part,  of  any 
street  below  Sixty-third  street  except 
upon  the  written  consent  of  the  owners 
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■-*!  SUPPLKMBNTAET  PBOOEEDINGS. 


\   An  application  in  supplementary 

dings  for  an  order  requiring  the 

v  debtor  to  apply  property  or 

'osed  by  his  examination,  to 

of  the  judgment,  is  addressed 

ction  of  the  judge  before  whom* 

ceding  is  pending.    So  also  is  an 

ation  to  commit  for  contempt  for 

jbedienoe  of  the  order  supplementary 

„o  the  execution. 

No  appeal  lies  from  £n  order  denying" 
such  applications.    Joyce  v.  Ebfbrook,  94 


2.  The  proceeding  to  compel  the  debtor 
to  apply  specific  money  or  property  to  the 


.fit 


^KaLIQKNOB,  1  to  4. 

•wbw  Yoke  Citt,  6,  6, "I. 


SUMMONS. 

J.  I*  an  action  against  a  common  oar- 
Tier,  ?*  recover  special  damages  caused 
py  b&m  refusal  to  carry  and  transport  mer- 
chandise, in  pursuance  of  a  contract  made 
therefor,  the  summons  should  be  for  relief 
under  sab.  2,  §  129  of  the  Code.  Although 
the  actual  loss  is  specifically  stated  in  the 
complaint,  and  judgment  therefor  is  de- 
manded, yet  the  claim  is  composed  of  un- 
liquidated damages.    Sub.  1  of  §  129  re- 
lates to  contracts  which  in  terms  provide 
for  tiie  payment  of  money.     Luting  v. 
cu— -■  638 


and  limited  satisfaction  of  the  judgment  is  a  summary 
'one,  and  whenever  a  doubt  exists  as  to 
the  possession  and  ownership  of  either 
the  property  or  money,  the  creditor  should 
be  left  to  enforce  his  remedy  through  a 
receiver,  or  by  levy  under  execution. 

Ibid, 


ohown  that  the 

ach  would  warrant 

ainanoe  is  not  only 

o  protection  to  any  per- 
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2.  A  summons  is  irregular  which,  at 
the  time  of  service,  is  unaccompanied  by 
a  complaint,  and  does  not  state  where  the 
complaint  is,  or  will  be,  filed.    Pignolei  v. 

SUNDAY. 

1.  In  an  action  to  recover  damages  for 
an  injury  to  the  person  of  the  plaintiff,  by 
the  uWwful  and  malicious  act  of  tie  de- 
fendant it  is  neither  a  defence  nor  matter 
to  mitigation  that  the  plaintiff  was  en- 
gaged in  an  unlawful  game  upon  the  Sab- 
bath at  the  time  of  the  injury.    Etdibtrry 


v.  LevieUe, 


40 


3.  Where,  upon  the  examination  of  a 
party  on  supplementary  proceedings,  it 
appears  that  he  has  sold  property  which 
belonged  to  him,  and  received  therefor  its 
full  value,  any  inquiry  as  to  the  name  of 
the  purchaser  is  immaterial. 

But  it  is  otherwise  where  it  is  shown 
that  the  property  has  been  disposed  of  for 
less  than  its  value,  upon  condition  that 
he  should  have  it  back  on  repaying  the 
amount  received  for  it  Williams  v.  Oar- 
roll,  438 

4.  Where,  upon  proceedings  supple- 
mentary to  execution,  founded  on  a  judg- 
ment of  a  district  court,  a  transcript  of 
which  has  been  filed  with  the  county 
clerk,  it  appears  that  at  the  time  of  the 
recover/ of  the  judgment  the  defendant 
was  a  married  woman,  the  proceeding 
will  be  dismissed.  Ibid, 

5.  Upon  a  proper  affidavit,  an  order 
for  a  second  examination  of  a  judgment 
debtor  will  be  granted  ex  parte.  Where 
a  judgment  debtor  has  been  examined 
under  supplementary  proceedings,  another 
examination  will  not  be  ordered  unless 
the  affidavit  upon  which  it  is  applied  for 
mentions  the  previous  proceeding,  and 
shows  that  the  debtor  has  since  acquired 
property,  or  states  circumstances  leading 
to  such  a  belief.    OoodaU  v.  Demaresi,  534 

6.  An  order  for  a  second  examination 
was  obtained  upon  an  affidavit  deficient 
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to  the  1st  of  August,  1857,  to  enter  the 
service  of  another,  and  continue  therein 
until  the  1st  of  August,  1858,  is  an  agree- 
ment which,  by  its  terms,  is  not  to  be  per- 
formed within  one  year  from  the  making 
thereof;  and,  if  resting  in  parol,  is  void. 
Nones  v.  Homer,  116 

2.  S.,  a  practicing  attorney,  drew  an  as- 
signment for  the  benefit  of  creditors,  in 
which  0.  k  Co.  were  preferred.  Upon  the 
application  of  0.  A  Co.,  the  assignee  trans- 
ferred the  entire  assigned  property  to 
them  in  payment  of  their  claim,  they 
agreeing  to  pay  S.'s  charge  for  drawing 
the  assignment.  Said,  that  the  promise 
was  not  within  the  Statute  of  Frauds,  and 
was  not  required  to  be  in  writing.  It  was 
an  original  undertaking  in  consideration 
of  the  immediate  transfer  of  all  the  as- 
signed property. 

The  liability  of  the  assignee  for  the 
same  debt  did  not  affect  the  obligation 
thus  entered  into.    StikoeUv.  Otto,      148 

3.  It  is  not  necessary,  in  order  to  take  a 
sale  of  goods  out  of  the  Statute  of  Frauds, 
that  the  delivery  and  acceptance  of  a  part 
of  the  goods  to  be  sold  should  take  place 
at  the  time  of  making  the  contract  A 
subsequent  delivery  and  acceptance  is  suf- 
ficient Disapproving  Seymour  v.  Davis,  (2 
Sandf  S.  C.  R.  239),  and  approving  Sprague 
T.  Blake,  20  Wend.  61.  The  present  Stat- 
ute of  Frauds  of  this  state  differs  materi- 
ally, in  this  respect,  from  the  English 
statute,  and  from  that  of  this  state  prior 
to  the  Revised  Statutes. 

What  is  a  sufficient  note  or  memoran* 
dam  of  a  contract  of  sale  within  the  mean- 
ing of  the  Statute  of  Frauds,  and  how  far 
parol  evidence  is  admissible  to  add  to  or 
interpret  it,  considered.    Sale  v.  Darragh, 

184 

4.  St,  being  authorized  thereto  by  both 
parties,  effected  a  sale  of  356  bales  of 
hemp  from  S.  to  D.,  and  signed  the  follow- 
ing memorandum  of  the  contract : 

4tNo.—       Nkw  York,  16th  Aug.,  I860. 
Sold  for  account  of  Mr.  Wm.  A.  Sale,  jr., 
To  Mr.  John  Darragh, 
bales  jute  hemp  a  $80.00  per  ton,  six 
months. 

This  hemp  is  to  remain  in  store  at  the 
expense  and  risk  of  the  seller  for  the  ex- 
piration of  the  first  month ;  thereafter  at 
the  expense  and  risk  of  the  purchaser. 
Mr.  Darragh  is  to  pay  for  this  hemp  as 
he  may  want  to  take  it  away,  at  the 


rate  of  8  per  cent  per  annum  disoorat, 
Tare  6  lbs.  per  bale.11 

The  greater  part  of  the  hemp  was  de- 
livered to  D.  in  parcels  from  time  to  time, 
was  received  by  him  and  paid  for  on  de- 
livery, but  none  of  it  was  delivered  until 
nearly  a  week  after  the  execution  of  tie 
contract  Held,  I.  That  the  delivery  and 
acceptance  of  a  part  of  the  hemp,  though 
subsequent  to  the  execution  of  the  con- 
tract, took  the  case  out  of  the  Statute  of 
Frauds,  and  rendered  D.  liable  in  an  ac- 
tion for  damages  for  his  refusal  to  accept 
all  the  hemp.  IL  That  St  being  author- 
ized, by  both  parties,  as  a  broker  to  effect 
the  sale,  a  memorandum  in  writing,  signed 
by  him  in  his  own  name,  was  a  sufficient 
note  or  memorandum  in  writing,  within 
the  meaning  of  the  Statute  of  Frauds,  to 
charge  the  parties.  IbH 

5.  The  memorandum  fiuliag  to  show 
the  number  of  bales  agreed  to  be  sold, 
whether  parol  evidence  was  admissible  to 
show  what  number  was  agreed  to  be  sold, 
or  that  the  number  or  quantity  were  to  be 
ascertained ;  and  whether  the  writing  this 
interpreted  would  be  a  sufficient  note  or 
memorandum  of  the  contract  within  the 
meaning  of  the  Statute  of  Frauds,  qwml 

Ibid 

See  A&BmxBHY,  1. 

8TATUTB  OF  LIMITATIONS. 

See  LmiTATiOK  or  Actions. 


STREETS. 

1.  The  rule  of  law,  that  an  owner  of 
land  fronting  upon  a  highway  is  prima 
facie  the  owner  to  the  centre  of  the  road, 
subject  only  to  the  public  easement  orer 
it,  is  applicable  <o  the  streets  in  the  city 
of  New  York.  Therefore,  in  the  absence 
of  any  proof  upon  the  subject  of  owner- 
ship«of  the  soil  in  the  streets,  the  title  to 
it  must  be  presumed  to  be  in  the  adjoin- 
ing owner,  and  not  in  the  corporation  of 
the  city.    Matt  r.  Mayor,  da,  of  N.Y.,m 

2.  Since  the  law  relative  to  altering 
the  grades  of  streets  in  the  city  of  New 
YorTc  (Laws  1852,  chap.  62.  p.  46,)  the 
common  council  cannot  change  or  alter 
the  grade,  in  whole  or  in  part,  of  any 
street  below  Sixty-third  street  except 
upon  the  written  consent  of  the  owners 
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of  at  least  two  thirds  of  the  land  fronting 
upon  the  part  of  the  street  proposed  to  be 
altered.  .    '  Ibid. 

3.  The  common  council  of  the  city, 
upon  the  application  of  less  than  two 
thirds  of  the  owners  affected,  passed  an, 
ordinance  changing  the  grade  of  Vande- 
water  street  Si  carrying  the  ordinance 
into  effect  they  caused  the  street  to  be. 
excavated  to  the  depth  of  six  feet,  where- 
by the  premises  of  the  plaintiff  fronting 
on  it  were  seriously  injured.  Held,  that 
the  ordinance  was  void,  and  the  corpora- 
tion was  liable  for  the  injury  produced. 

In  passing  an  ordinance  changing  the 
grade  of  a  street,  the  common  council  of 


SUPPLEMKNTABT  PROCEEDINGS. 

1.  An  application  in  supplementary  . 
proceedings  for  an  order  requiring  the 
judgment  debtor  to  apply  property  or 
mouey,  disclosed  by  his  examination,  to 
the  payment  of  the  judgment,  is  addressed 
to  the  discretion  of  the  judge  before  whom  * 
the  proceeding  is  pending.  So  also  is  an 
application  to  commit  for  contempt  for 
disobedience  of  the  order  supplementary 
to  the  execution. 

No  appeal  lies  from  an  order  denying' 
such  applications.    Joyce  v.  Eo&rook,  94 

2.  The  proceeding  to  compel  the  debtor 
to  apply  specific  money  or  property  to  the 


this  city  act  under  a  special  and  limited  satisfaction  of  the  judgment  is  a  summary 


power,  and  where  it  is  shown  that  the 
facts  did  not  exist  which  would  warrant 
its  exercise,  the  ordinance  is  not  only 
void,  but  affords  no  protection  to  any  per- 
son acting  under  it.  Ibid. 

See  Negucuencb,  1  to  4. 
New  Yobk  City,  6,  6,  7. 


SUMMONS. 

1.  In  an  action  against  a  common  car- 
rier, to  recover  special  damages  caused 
by  his  refusal  to  carry  and  transport  mer- 
chandise, in  pursuance  of  a  contract  made 
therefor,  the  summons  should  be  for  relief 
under  sub.  2,  §  129  of  the  Code.  Although 
the  actual  loss  is  specifically  stated  in  the 
complaint,  and  judgment  therefor  is  de- 
manded, yet  the  claim  is  composed  of  un- 
liquidated damages.  Sub.  1  of  §  129  re- 
lates to  contracts  which  in  terms  provide 
for  the  payment  of  money.  Ltttong  v. 
Stanton,  538 

2.  A  summons  is  irregular  which,  at 
the  time  of  service,  is  unaccompanied  by 
a  complaint,  and  does  not  state  where  the 
complaint  is,  or  will  be,  filed.  Pignolet  v. 
Daveau,  584 


SUNDAY. 

1.  In  an  action  to  recover  damages  for 
an  injury  to  the  person  of  the  plaintiff,  by 
the  unlawful  and  malicious  act  of  tae  de- 
fendant, it  is  neither  a  defence  nor  matter 
in  mitigation  that  the  plaintiff  was  en- 
gaged in  an  unlawful  game  upon  the  Sab- 
bath at  the  time  of  the  injury.  EtcJiberry 
v.  Levielle, 


x>ne,  and  whenever  a  doubt  exists  as  to 
the  possession  and  ownership  of  either 
the  property  or  money,  the  creditor  should 
be  left  to  enforce  his  remedy  through  a 
receiver,  or  by  levy  under  execution. 

Ibid. 

3.  Where,  upon  the  examination  of  a 
party  on  supplementary  proceedings,  it 
appears  that  lie  has  sold  property  which 
belonged  to  him,  and  received  therefor  its 
full  value,  any  inquiry  as  to  the  name  of 
the  purchaser  is  immaterial. 

But  it  is  otherwise  where  it  is  shown 
that  the  property  has  been  disposed  of  for 
less  than  its  value,  upon  condition  that 
he  should  have  it  banc  on  repaying  the 
amount  received  for  it  WUMcma  v.  Car- 
roll,  438 

4.  Where,  upon  proceedings  supple- 
mentary to  execution,  founded  on  a  judg- 
ment of  a  district  court,  a  transcript  of 
which  has  been  filed  with  the  county 
clerk,  it  appears  that  at  the  time  of  the 
recover/ of  the  judgment  the  defendant 
was  a  married  woman,  the  proceeding 
will  be  dismissed.  Ibid, 

5.  Upon  a  proper  affidavit,  an  order 
for  a  second  examination  of  a  judgment 
debtor  will  be  granted  ex  parte.  Where 
a  judgment  debtor  has  been  examined 
under  supplementary  proceedings,  another 
examination  will  not  be  ordered  unless 
the  affidavit  upon  which  it  is  applied  for 
mentions  the  previous  proceeding,  and 
shows  that  the  debtor  has  since  acquired 
property,  or  states  circumstances  leading 
to  such  a  belief.    ChodaU  v.  Demarest,  534 

6.  An  order  for  a  second  examination 


40  >  was  obtained  upon  an  affidavit  deficient 
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in  these  respects ;  bat  on  a  motion  to  va* 
<«ate  it  the  amission  was  supplied,  and  the 
order  was  retained,  limiting  the  inquiry, 
howevej,  under  it,  to  matters  subsequent 
to  the  examination  already  had.        find. 

.  7.  On  supplementary  proceedings  it  was 
shown  that  there  was  money  due  to  the 
defendant  for  his  personal  services  within 
sixty  days  previous ;  that  his  wife  sup- 
ported his  family  by  keeping  a  boarding 
feouse,  and  although  he  testified  that  his 
family  was  dependent  upon  him,  yet  it 
did  not  appear  that  he  contributed  in  any 
way  to  its  support  Hdd,  that  his  earn- 
ings were  not  exempt.  Martin  v.  SJieri- 
dan,  686 


8.  Supplementary  proceedings  cannot 
be  instituted  upon  a  judgment  recovered 
in  a  justice's  or  district  court  for  an  amount 
less  than  $25,  exclusive  of  costs.  On  such 
a  judgment  an  execution  can  issue  only 
against  the  personal  property  of  the  debtor. 
These  proceedings  are  only  allowed  upon 
the  return  of  an  execution  unsatisfied  in 
whole  or  in  part,  issued  to  a  sheriff,  against 
the  real  and  personal  property  of  the 
debtor. 

The  case  of  Oandee  v.  GmdeUheimer 
(17  How.  P.  R.  434)  disapproved.  VuUe 
T.  WhUehead,  596 

See  RsGBiTOt,  2. 


STJBETT. 

See  Appeal,  22  to  25. 
Constable,  4,  5. 
Guaranty. 
Landlord  and  Tenant,  2. 


TENANT. 

See  Covenant,  X. 
Lease,  4,  5,  6. 
Privity  op  Estate,  1. 
Rent. 
Use  and  Occupation. 


TENDER. 

1.  Where  it  appears  that  the  creditor 
has  agreed  to  exchange  the  debtor's  notes, 
held  by  him,  for  new  notes  to  be  drawn  by 
the  debtor  according  to  the  extension 


agreed  upon,  it  ifrnecessary  for  the  defend- 
ant  to  aver  and  nrove  a  tender  of  the  new 
notes,  and  show  a -readiness  at  all  times 
to  perform  the  agreement  on  his  part; 
and  he  must  bring  the  new  notes,  thus 
tendered,  into  court  at  the  time  of  the  trial 
Here  willingness,  in  such  a  case,  on  the 
part  of  the  debtor,  to  give  the  new  notes, 
is  not  sufficient  They  must  be  drawn 
up  and  tendered.    Warburg  v.  WUcoz,  118 

See  Common  Carrier,  2. 


TOBT. 


1.  In  an  action  to  recover  for  the 
wrongful  taking  of  property,  it  is  not  ne- 
cessary to  allege  in  the  complaint,  or  prove 
at  the  trial,  that  a  demand  of  it  was  made 
before  suit  brought    Moses  v.  Walker,  536 

2.  Where  property  has  been  wrong- 
fully taken  or  detained,  the  owner  may 
waive  the  tort  and  sue  upon  an  implied 
promise  to  pay.  Formerly  the  tort  was 
waived  by  bringing  an  action  in  assumpsit, 
but  under  the  present  system  of  pleading, 
the  character  of  the  action,  and  whether 
or  not  the  tort  is  waived,  must  be  deter- 
mined by  the  facts  stated  in  the  complaint 
If,  upon  the  facts  so  stated  aa  constituting 
the  cause  of  action,  the  plaintiff  would  be 
entitled  to  an  order  for  the  arrest  of  the 
defendant,  the  action  will  be  considered 
as  one  founded  in  tort  Chambers  v. 
Lewis,  591 

3.  It  seems  that  the  demand  for  judg- 
ment in  the  complaint  and  also  the  sum- 
mons, may  be  referred  to  for  the  purpose 
of  determining  the  character  of  the  action 
brought 

A  counter  claim  founded  on  contract 
cannot  be  interposed  as  a  defence  to  an 
action  to  recover  for  property  wrongfully 
taken  and  converted.  Ibid* 

See  Husband  and  Wine,  L 
Jurisdiction,  1. 
Replevin,  1. 
Trespass. 

TRESPASS. 

1.  flfo  action  will  lie  for  injuries  arising 
from  a  trespass  upon  real  property,  where 
the  premises  are  situated  in  another  state. 
Hurd  v.  Miller,  540 

See  Replevin. 
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TBOVBIL 

>  SaLH  AND  DELIVERY  OF  CHATTELS,  2. 

TRU8TEE8. 
See  Constable,  4. 


UNDERTAKING  ON  APPEAL. 
See  Appeal,  22  to  25. 

USE  AND  OCCUPATION. 

1.  The  action  for  use  and  occupation 
only  lies  where  tho  occupant  wenr  into 
possession  by  permission  of  the  landlord, 
or  where  there  exists  between  them  the 
relation  of  landlord  and  tenant,  under,  an 
agreement  express  or  implied.  It  cannot 
be  maintained  where  it  appears  that  the 
occupant  wrongfully  entered  upon,  and 
took  possession  of  the  premises.  Butrd  v, 
Miller,  .  540 

USAGE. 
See  Custom. 


WARRANTY. 

1.  Where  a  horse  is  sold  Vf  written  biff 
of  sale,  containing  a  warranty  as  to  sound- 
ness, the  writing  merges  all  extemporane- 
ous parol  agreements— e.  #,,  an  agreement 
that  the  seller  wilj  take  tack  the  horse 
and  refund  the  money  within  a  specified 
time,— and  the  purchaser  is  limited,  in 
his  recovery  for  any  defectB  warranted 
against,  to  such  damages  as  arise  from  a 
breach  of  the  written  warranty.  Fates  v. 
McKeon,  6S 

• 

2.  A  purchaser  of  goods  is  not  bound 
to  return  them,  in  order  to  entitle  him  to 
damages  for  a  breach  of  warranty.  He 
may  claim  damages  in  an  action  against 
him  for  the  price,  and  his  defence  will 
not  be  barred  by  the  continued  possession 
of  the  goods;  by  delay  forgiving  notice  to 
the  vendor;  nor  even  by  omitting  alto- 
gether to  give  such  notice,  and  using  or 
selling  the  property.  Renaudv.Peck,  137 

See  Insurance,  1, 2. 


WIFE 

See  Husband  and  Win. 
Married  Women. 


VENDOR  AND  VENDEE 

See  Action,  1,  2. 
Chattels,  1,  2. 


VERDICT. 

See  Appeal,  6. 
New  Trial. 


WAGES. 
See  Services. 


WILLS. 
See  Executors  and  Administrators,  l. 

WITNESS. 

1.  Where  a  verified  complaint  alleges 
matter,  to  the  truth  of  which  the  defend- 
ant, if  a  witness,  would  be  privileged  from 
testifying,  an  answer  denying  such  alle- 
gations may  be  served  without  being 
verified.  The  inquiry  is  excluded  when 
it  appears  that  the  object  is  to  procure  an 
admission  of  the  party  that  he  has  been 
guilty  of  an  act  punishable  as  a  crime, 
unless  an  indictment  for  it  would  be  bar- 
red by  the  statute  of  limitations;  when, 
if  the  matter  is  material,  the  party  may 
be  required  to  answer.    Moloney  v.  Lows, 

247 

2.  Ii  seems,  that  if  a  witness  or  party 
has  been  pardoned  for  an  offence,  he  is 
privileged  from  answering  respecting  it 
So  hdd,  wbero  the  defendant,  without 
leave  of  the  court,  served  an  unverified 
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answer,  containing  a  general  denial  of  a 
sworn  *com plaint,  charging  the  defendant 
frith  having  eommitted  a  aeries  of  crimes ; 
the  action  being  to  recover  damages  for 
the  injuries  to  the  plaintiff!  which  were 
alleged  to  be  the'  direct  result  of  the 
crimes  specified  Ibid. 

3.  The  previsions  of  Uw  allowing  par- 
ties to  be  witnesses  in  their  own  behalf; 
are  applicable  to  actions  wherein  a  muni- 
cipal corporation  is  a  party.  Mbtt  v.  The 
Mayor,  &c.,  of  New  York,  368 

4.  The  character  or  credibility  of  a  wit- 
ness cannot  be  impeached  by  showing 
particular  acts  of  immorality  or  bad  con- 
duct   Maodonaid  v.  Qarrimm,  510 

See  CoMioasiOH  to  takb  Twtimoht,  1, 2. 
Corporaiiojw,  5. 
Evidence,  3, 16. 


WORK,  LABOR  AND  UATBRIAL& 
1.  N.  agreed  for  a  specified  sum  to 


erect  a  building  for  O.  No  plans  or  spe- 
cifications were  settled  upon.  From  the 
commencement  of  the  work  to  its  com- 
pletion, the  contract  bad  been,  by  mutual 
consent,  so  substantially  and  materially 
departed>from  that  it  was  impossible,  from 
the  evidence  at  the  trial,  to  ascertain  the 
extent  of  the  alterations  in  the  contract, 
which  was  originally  intended  to  control 
in  the  erection  of  the  building.  i/cW,  that 
the  case  should  be  regarded  as  one  where 
it  had  been  shown  that  the  kailding  was 
erected  under  a  general  employment,  and 
in  respect  to  which  the  owner  was  under 
an  implied  obligation  to  pay.  what  the 
work  and  materials  were  reasonably 
worth.    Smith  v.  Ooe,  365 

2.  Parties  furnishing  labor  or  matpriah 
towards  the  erection  of  a  building  under 
such  a  general  employment,  may  acquire 
a  lien  under  the  Mechanics'  Lien  Law,  for 
the  ^lue  of  such  mntftrialn  and  labor. 

IbuL 
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rent  on  a  covenant  in  the  lease,  defendant 
offered  to  show  that,  daring  bis  occupan- 
cy, he  did  not  have  possession  of  a  part 
of  the  demised  premises ;  but  this  fact 
was  coupled  in  the  offer  with  an  agree- 
ment by  the  lessor  as  to  the  allowance 
to  be  made  fox  defendant's  damages  in 
that  behalf.  Held,  that,  from  the  offer 
thus  made,  it  appeared  that  the  depriva- 
tion occurred  during  the  defendant's  occu- 
pancy under  the  original  lessor,  and  that 
the  evidence  was  properly  excluded.  The 
offer  should  have  been,  to  show  an  ex- 
clusion since  the  assignment  to  the  plain- 
tiff   Day  v.  Suxickhamer,  4. 

2.  A  denial  in  an  answer,  in  an  action 
brought  to  recover  rent,  of  "  each  and 
every  allegation  in  the  complaint,  where- 
in and  whereby  the  defendant  is  charged 
with  being  liable  for  any  rent  to  the  plain- 
tiffs, or  or  any  sum  being  due  or  owing 
from  him  to  them,"  puts  at  issue  an  aver- 
ment in  the  complafiit "  that  the  rent  was, 
as  it  became  due,  duly  demanded.** — Hil- 
ton, J.,  diseenUng.  Academy  of  Jffatc  v. 
Hackett,  217 

3.  An  entry  by  the  landlord  upon  de- 
mised premises,  and  excluding  the  tenant 
therefrom,  is  an  eviction  of  the  tenant,  and 
suspends  the  payment  of  any  rent  falling 
due  thereafter,  until  he  is  restored  to  the 
possession.  But  an  eviction  will  not  dis- 
charge the  tenant  from  fiabilUy  for  rent 
previously  due.  Ibid. 

4.  An  opera  house  was  rented  for  two 
months,  the  rent  to  be  paid  weekly,  and 
<k  non-payment  of  rent  to  forfeit  lease." 
The  house  was  to  be  accepted  in  the 
condition  in  which  it  was — the  owners, 
however,  agreeing  to  use  all  diligence  in 
finishing  it.  The  tenant  entered  into  oc- 
cupation of  the  premises,  using  them  for 
operatic  performances,  in  which  Grid  and 
Mario  were  the  prominent  attractions. 
Tho  building  remaining  unfinished,  with 
but  six  furnaces  put  up  out  of  the  fifteen 
contemplated,  Mario  was  taken  with  a 
cold  and  hoarseness  Which  prevented  a 
continuance  of  his  performances,  resulting 
in  an  illness  from  which  he  did  not  re- 
cover for  several  weeks.  The  rent  being 
unpaid  for  two  weeks,  on  the  last  day  of 
the  third  week  the  landlord  peaceably 
excluded  the  tenant  from  the  premises. 
On  the  day  of  the  eviction  the  tenant  had 
announced  the  first  representation  of  the 
Opera  of  "Semiraraide"  on  the  ensuing 
week,  and  had  incurred  expense  in  adver- 


tising, printing,  Ac.,  therefor.  In  an  ac- 
tion on  the  lease,  brought  to  recover  for 
the  three  weeks'  rent — HeUy 

I.  That,  upon  the  tenant  showing  a 
breach  of  the  agreement  on  the  part  of 
the  landlord  to  use  all  diligence  in  finish- 
ing the  house,  he  was  entitled  to  counter 
claim  his  damages  in  consequence. 

II.  That  the  damages  claimed  to  have 
resulted  from  the  loss  of  Mario's  services 
by  illness  arising  from  cold  and  hoarse- 
ness produced  by  the  unfinished  condition 
of  the  house,  and  m  respect  to  which 
the  gains  or  profits  must  of  necessity  bo 
purely  speculative  and  conjectural,  wero 
too  remote  and  uncertain  to  form  tho  sub- 
ject of  a  counter  claim,  aud  could  not, 
therefore,  be  allowed.  Beady,  X,  dis- 
seating. 

III.  Damages  recoverable  upon  a  bread) 
of  contract  are  only  such  as  can  be  ascer- 
tained and  fixed  with  reasonable  cer- 
tainty; and  this  canuot  be  done  in  re- 
spect to  profits  anticipated  from  the  future 
public  performances  of  a  vocalist 

IV.  That  he  wag  entitled  to  be  allowed, 
in  abatement  of  the  rent,  the  damages  oc- 
casioned by  the  eviction — and  which,  in 
this  case,  consisted  of  the  expenses  of  ad- 
vertisements, printing,  Ac.,  in  announcing 
the  performances  of  the  week  following 
the  eviction.  Ibid. 

5.  Per  Hilton,  J.%  (and  Ikgraham,  F. 
J.}— In  an  action  for  rent,  against  a  ton- 
ant  occupying  demised  premises,  he  can- 
not be  permitted  to  claim,  in  abatement 
or  extinguishment  of  the  rent,  that  the 
premises  were  unfit  for  habitation,  or  for 
the  purposes  intended  by  him  at  the  time 
of  hiring.  Ibid. 

See  laufls. 


REPLEVIN. 

1.  Where  the  parties  to  an  execution 
accompany  the  constable  to  the  house  of 
the  defendant,  and,  while  the  constable 
pretends  to  sell  only  "  the  right,  title  and 
interest  of  the  defendant n  in  property  on 
the  premises  not  belonging  to  him,  they 
countenance  and  assist  purchasers,  acting 
In  concert  with  them,  in  the  removal  oi' 
the  property  as  upon  an  absolute  sale; 
jBcW,  that  all  are  liable  to  the  owner  for 
the  value  of  the  property  thus  disposed  of 
and  removed.     Un&crhiU  v.  fcmor,    319 


See  Sheriff,  2. 
Tort,  l. 
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KBS-ADJUDICATA. 
Sea  Bran  Decisis. 


RESCISSION. 

1.  K  employed  G.  to  Phore  up  a  wall 
of  a  building  in  a  particular  manner,  and 
at  a  specified  price ;  but  before  the  work 
bad  been  half  performed,  not  being  satis- 
fied with  the  manner  in  which  it  was  be- 
ing done,  he  notified  G.  not  to  proceed  fur- 
ther with  it.  G.,  notwithstanding,  com- 
pleted the  shoring  up,  and  then  sued  upon 
the  contract  to  recover  the  price  agreed 
on.  I/eld,  I.  That  giving  the  notice  put 
an  end  to  K.'s  liability  upon  the  contract 
for  any  work  subsequently  performed  un- 
der it  II.  That  G.  could  only  recover  for 
the  value  of  the  work  done  previous  to  the 
notice,  with  such  damages  as  arose  from 
the  refusal  of  K.  to  fulfill  his  agreement. 
Goodwin  v.  Kirker,  401 


RESPONDEAT  SUPERIOR. 
See  Nsougevob,  4. 


SALE  AND  DELIVERY  07  CHAT- 
TKLa 

1.  A  purchaser  of  goods  Is  not  bound  to 
return  them,  in  order  to  entitle  him  to 
damages  for  a  breach  of  warranty,  lie 
may  claim  damages  in  an  action  against 
him  for  the  price,  and  his  defence  will  not 
be  barred  by  the  continued  possession  of 
the  goods;  by  delay  in  giving  notice  to 
the  vendor ;  nor  even  by  omitting  alto- 
gether to  give  such  notice,  and  using  or 
selling  the  -property.  SenaudY.Pec^  131 

2.  In  an  action  for  damages  for  the  un- 
lawful conversion  of  certain  goods,  it  ap- 
peared that  the  goods  in  question  were 
sold  by  the  plaintiffs  to  the  defendants,  on 
an  agreement  that  they  were  to  be  paid 
for  in  cash.  Previous  to  delivering  the 
goods,  the  plaintiffs  made  inquiries,  m  re- 
spect to  defendants,  as  to  whether  they 
could  be  "trusted  with  a  cash  article," 
Jtc;  and,  receiving  a  favorable  answer, 
the  goods  were  sent  to  defendants'  store, 
by  a  oartman,  in  the  ordinary  way.   Bills 


were  sent  in  on  the  same  day,  followed  jtional. 


by  a  dall  for  the  money  on  the  daftfbXkm- 
ing,  and  on  several  days  after.  J>efend- 
ants,  however,  refused  to"  pay  cash,  but 
offered  certain  bills  of  exchange,  drawn 
by  plaintiffs,  for  a  part  of  the  amount,  and 
the  balance  in  cash. 

Hdd,  That  this  evidence  did  not  show 
an  unqualified  delivery  of  the  goods,  but 
that  it  was  a  proper  question  for  the  Jury, 
whether,  in  making  the  delivery,  the  plain- 
tiffs intended  to  waive  the  condition  for 
payment  in  cash ;  and  that  a  motion  to 
dismiss  the  complaint,  on  the  ground  that 
the  evidence  showed  an  unqualified  de- 
livery, was  properly  denied.  Schmidt  v. 
Katenhorn,  157 

3.  On  a  cash  sale  to  a  solvent  buyer, 
where  there  is  no  fraud  used  to  obtain 
possession,  but  the  goods  are  voluntarily 
delivered  in  the  usual  and  ordinary  course 
of  business,  the  title  passes  to  the  buyer 
by  the  act  of  delivery,  and  he  has,  with 
the  possession,  the  aght  of  immediate  dis- 
position, unless  thwe  are  circumstances 
clearly  showing  that  it  was  the  intent  of 
the  parties  that  no  title  should  pass  until 
the  cash  was  paid.  The  mere  foot  that 
the  sale  was  for  cash,  will  not,  of  itself;  be 
sufficient  to  warrant  the  legal  inference 
that  the  delivery  was  conditional,  and  that 
no  title  was  intended  to  pass  to  the  buyer 
until  the  cash  was  paid.  Lem  v.  RichanU 
•on,  164 

4.  As  a  general  rule,  on  a  sale  of  chat- 
tels, where  no  time  is  fixed  for  payment, 
payment  and  delivery  are  to  be  simulta- 
neous acts,  and  the  seller  is  not  bound  to 
deliver  until  payment  is  tendered.  But 
this  rule  is  not  applicable  to  the  case  of  a 
sale  of  a  large  quantity  of  merchandise, 
the  delivery  of  which  may  occupy  consid- 
erable time,  and  in  which  some  period 
must  also  intervene  to  enable  ihe  buyer 
to  ascertain  the  correctness  of  the  weight, 
to  adjust  the  tare  upon  the  different  pack- 
ages, and  generally  to  ascertain  the  quality 
and  condition  of  the  merchandise  received. 

Ibid. 

6.  If  a  sale  is  conditional,  the  seller  is 
bound  to  exact  the  performance  of  the  con- 
dition, either  at  the  time  of  the  delivery, 
or  very  shortly  thereafter;  or  he  will  be 
deemed  to  have  waived  it  Upon  a  cash 
sale,  the  acceptance  of  a  part  of  the  pur- 
chase money  is  a  waiver  of  the  right  to 
reclaim  the  goods,  and  perfects  the  buyer's 
title,  even  though  the  delivery  was  condi- 


Jind. 


